Vol.  58 


No.  20 


Tuesday 
February  2, 1993 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


48106 

A  FP.  S)E:RI.A.3.O0.S  HOV  93  P 
SERIALS  PROCESSING 
UNIV  MICROFILMS  INTL 
300  N  ZEEB  RD 
ANN  ARBOR 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Government  Printing  Office 
(ISSN  0097-6326) 


MI  48106 


Februaiy  2,  1993 


Vol.  58  No.  20 
Pago*  6679-6874 


BrMfa^ni  How  To  Use  die  Federal  Register 
For  information  on  a  briefing  in  Washington,  DC, 
announcement  on  the  inside  cover  of  this  issue. 


Federal  Register  /  Vol.  58,  No.  20  /  Tuesday,  February  2,  1993 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  hy 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Conunittee  of  the  Federal  Register 
(1  CFR  Ch.  D-  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest  Documents  are  on  ffle  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
iudicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
Roister,  F^eral  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription;  ffie  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  hmign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  vdth  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specihc  agency  regulations. 


WASHINGTON,  DC 

WHEN:  March  5  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC 
RESERVATIONS:  202-523-4538 


PUBLIC 

Subscriptions: 

Paper  or  fiche  202-783-3238 

Magnetic  tapes  512-1530 

Problems  with  public  subscriptions  512-2303 

Single  copies/back  copies: 

Paper  or  ffche  783-3238 

Magnetic  tapes  512-1530 

Problems  with  public  single  copies  512-2457 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Magnetic  tapes  512-1530 

Problems  with  Federal  agency  subscriptions  523-5243 

For  other  lelophoiM  eunibert,  see  the  Reader  Aids  section 
et  the  end  of  this  issne. 


0 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


Federal  Register 
Vol.  5S.  Na  20 
Tuesday,  February  2,  1993 


m 


Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 


Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

Memphis,  1^,  et  ah,  6679 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

See  Rxuel  Electrification  Administration 

Air  Force  Department 
PROPOSED  RULES 
Acquisition  regulations: 

Contract  management — 

Aircraft  accidents;  toxicological  testing;  withdrawn, 
6771 

Antitrust  Division 
NOTICES 

National  cooperative  research  notifications: 

Bell  Commimications  Research,  Inc^  6808-6809 

Army  Department 

See  Engineers  Corps 
RULES 

Procurement: 

Supplies  and  services:  CFR  Subchapter  removed,  6715 
NOTICES 
Meetings: 

Military  Personal  Property  Claims  Symposium,  6780 
Science  Board,  6780 

Coast  Guard 

RULES 

Drawbridge  operations: 

Florida,  6717 

Organization,  functions,  and  authority  delegations: 
Houston  and  Galveston,  TX;  marine  inspection  and 
Captain  of  the  Port  zones  realignment,  6716 
PROPOSED  RULES 
Drawlmdge  c^rations: 

District  of  Columbia,  6766 
Florida,  6767 
NOTICES 
Meetings; 

Coast  Guard  Academy  Advisory  Committee,  6836 

Commerce  Department 

See  Economic  Development  Administration 
See  Export  Administration  Bureau 
See  International  Trade  Administration 

Commodity  Futures  Trading  Commission 

RULES 

Speculative  position  limits  exempticm  for  positions  with 
common  owner  but  independently  controlled; 
correction,  6854 
PROPOSED  RULES 
Practice  and  procedvue: 

Floor  traders,  registration;  mandatory  ethics  training  for 
registrants  and  suspension  of  re^strants  charged 
with  felonies,  6748 


Economic  Development  Administration 
NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 

Custom  Products  of  Litchfield,  Inc.,  et  ah,  6776 


Environmental  Protection  Agency 

RULES 

Hazardous  waste: 

Identification  and  listing — 

Toxicity  characteristic:  correction,  6854 
NOTICES 

Agency  information  collection  activities  vmder  0MB 
review,  6786  » 

Atmospheric  programs: 

Halons;  firefighting  and  explosion  protection;  essential 
uses,  6786 

Grants,  State  and  local  assistance: 

Environmental  monitoring  and  assessment  program,  6788 
Meetings: 

Technology  Innovation  and  Economics  Committee,  6788 


Export  Administration  Bureau 
NOTICES 

National  Defense  Stockpile;  market  impact  of  proposed 
disposals  of  excess  commodities,  6775 

Federal  Aviation  Administration 
RULES 

Airworthiness  directives; 

Airbus  Industrie.  6703 
Boeing.  6705 

McDonnell  Douglas,  6707 
Standard  instrument  approach  procedures,  6709 


Employment  and  Training  Administration 
NOTICES 

Adjustment  assistance; 

ARCO  Alaska,  Inc.,  et  al.,  6809 
Praxair,  Inc.,  et  al..  6810 
Weyeriiaeuser,  6811 

Energy  Department 

See  Federal  Eneigy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Natural  gas  sale;  naval  petroleum  reserves,  CA,  6785 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas; 

Behm  Canal  near  Ketchikan,  AK,  6718 
Gulf  Coast  Homeports  at  Ingleside,  TX,  6718 
PROPOSED  RULES 

Danger  zones  and  restricted  areas; 

Kuluk  Bay  near  Adak,  AK,  6768 


IV 


Federal  Register  /  Vol.  58,  No  20  /  Tuesday,  February  2,  1993  /  Contents 


Transition  areas,  6709 
PROPOSED  RULES 
Airworthiness  directives; 

Boeing,  6740 
Dassault  Aviation,  6742 
de  Havilland,  6746 
Fokker,  6743-6745 

Fede.^1  Communications  Commission 
PROPOSED  RULES 
Communications  equipment: 

Radio  frequency  devices — 

Radio  scanners  that  receive  cellular  telephone 
transmissions.  6769 

NOTICES 

Public  safety  radio  communications  plans: 

Montana.  6790 
Nevada,  6790 
Oregon.  6791 

Federal  Emergency  Management  Agency 
NOTICES 

Disaster  and  emergency  areas: 

Arizona,  6798 
New  Jersey,  6798 
New  York,  6798 

Hotel  and  Motel  Fire  Safety  Act;  national  master  list,  6856 

Federal  Energy  Regulatory  Commission 

NOTICES 

Conduit  exemption  surrender: 

Weber  Basin  Water  Conservancy  District,  6780 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 

Colorado  Oil  and  Gas  Conservation  Comnussion,  6780 
Texas  Railroad  Commission,  6781 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  6781-6782 
Public  Service  Electric  &  Gas  Co.  et  al.,  6782 
Tennessee  Gas  Pipeline  Co.,  6782 

Federal  Highway  Administration 
RULES 

Motor  carrier  safety  standards: 

Notification  and  reporting  of  accidents;  property  damage, 
6726 

Payment  procedures: 

Reimbursement:  temporary  matching  fund  waiver,  6713 

Federai  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 

Maritz  Inc.  et  al.,  6798 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Bank  South  Corp.,  6798 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
6791 

Prohibited  trade  practices: 

B&J  School  Bus  Service,  Inc.,  et  al..  6792 
Dentsply  International  Inc.,  6796 
Site  for  Sore  Eyes,  Inc.,  6796 


Southeast  Colorado  Pharmacal  Association,  6796 
Trade  regulation  rules;  firanchising  and  business 

opportunity  ventures;  disclosure  requirements  and 
prohibitions; 

Porsche  Cars  of  North  America,  Inc.,  6797 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Kootenai  National  Forest,  MT,  6772-6773 

Health  and  Human  Services  Department 

See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 
NOTICES 

Health  education  assistance  loan  (HEAL)  program; 

Quarterly  interest  rates,  6799 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  6783 
Decisions  and  orders,  6784 

Housing  and  Urtian  Development  Department 
NOTICES 

Mortgagee  Review  Board;  administrative  actions,  6803 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 

^neca  Nation  of  Indians,  NY,  6874 

Interior  Department 

See  Indian  Afiairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Excise  taxes: 

Form  720  procedures;  correction  [Editorial  note:  This  is 
the  correct  entry  for  the  correction  that  appears  on 
page  6575  of  the  Federal  Register  of  January  29, 
1993.] 

PROPOSED  RULES 
Estate  and  gift  taxes: 

Generation-skipping  transfer  tax;  correction,  6854 
Income-taxes: 

Life  insurance,  qualified  accelerated  death  benefits; 
correction,  6854 

Property  contributed  to  partnership;  allocations  reflecting 
built-in  gain  or  loss;  correction,  6854 
Procedure  and  administration: 

Passport  and  permanent  residence  applicants; 
information  reporting;  correction,  6854 

International  Trade  Administration 

NOTICES 

Antidumping: 

lodustrial  belts  and  components  and  parts,  cured  or 
uncured,  from — 

Japan,  6777  y-- 

Countervailing  duties: 

Ceramic  tile  from  Mexico,  6778 


Federal  Register  /  Vol.  58,  No.  20  /  Tuesday.  February  2.  1993  /  Contents 


V 


Cotton  yam  from — j 
Brazil,  6779 
Meetings: 

Automotive  Parts  Advisory  Committee,  6779 

Interstate  Commerce  Commission 
P«OT)CES 

Railroad  services  abandonment: 

CSX  Transportation  Co.,  Inc.,  6807 
CSX  Transportation,  Inc.,  6807^, 

Justice  Department 

See  Antitrust  Division 
NOTICES 

Pollution  control;  consent  judgments: 

Michael  Co.  et  al.,  6808 
Phillips  Industries.  Inc.,  et'al.,  6808 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 
RULES 

Public  land  orders: 

Idaho.  6719 
NOTICES 

Survey  plat  filings: 

Oregon,  6806 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Aeronautics  Advisory  Committee,  6812 
Space  Science  and  Applications  Advisory  Committee. 
6812 

National  Highway  Traffic  Safety  Administration 
NOTICES 

Fuel  economy  program,  automotive;  annual  report  to 
Congress,  6837 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Center  for  Research  Resources,  6801 
National  Heart,  Lung,  and  Blood  Institute,  6801-6803 
National  Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6800 

National  Institute  of  Child  Health  and  Human 
Development,  6800 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 

Pending  nominations,  6807 

Navy  Department 
NOTICES 

Meetings: 

Naval  History  Advisory  Committee,  6780 

Nuclear  Regulatory  Commission 
PROPOSED  RULES 

Radioactive  waste;  procedures  and  criteria  for  on-site 
storage  of  low-level  waste.  6730 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  6812 


Environmental  statements;  availability,  etc.: 

Carolina  Power  ft  Light  Co.  et  al.,  6813  • 

Combustion  Engineering,  Inc.;  correction,  6813 
Commonwealth  Edison  Co.,  6814 
GPU  Nuclear  Corp.,  6814 
Meetings: 

Nuclear  Utility  Management  and  Resources  Committee, 
6815 

Meetings;  Sunshine  Act,  6853 
Applications,  hearings,  determinations,  etc.: 

Army  Department.  6815 
Eastern  Testing  ft  Inspection,  Inc.,  6819 
Georgia  Power  Co.  et  al..  6820 
Omaha  Public  Power  District.  6822 
Oncology  Services  Corp.,  6825 
Pacific  Gas  ft  Electric  Co.,  6827 
Sequoyah  Fuels  Corp.,  6828 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  6828 

Postal  Rate  Commission 
PROPOSED  RULES 
Practice  and  procedure: 

Rate  and  classification  schedules;  complexity  in  rates 
inquiry,  6769 

Public  Health  Service 

See  Health  Resoiuces  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations; 

Health  Resources  and  Services  Administration,  6803 

Research  and  Special  Programs  Administration 
RW^S 

Hazardous  materials: 

Hazardous  materials  transportation — 

Bulk  packagings  containing  oil;  oil  spill  prevention  and 
response  plans,  6864 

Rural  Electrification  Administration 
NOTICES 

Environmental  statements;  availability,  etc.: 

Central  Virginia  Electric  Cooperative,  6775 

Securities  and  Exchange  Commission 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes; 

National  Association  of  Securities  Dealers,  Inc.,  6829 
Applications,  hearings,  determinations,  etc.: 

Goldman  ^chs  Equity  Portfolios,  Inc.,  et  al.,  6830 

State  Department 
NOTICES 

International  Traffic  in  Arms  regulations;  statutory 
debarment,  6835 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

RULES 

Legal  proceedings;  testimony  of  employees  and  production 
of  records,  6719 


VI 


Federal  Register  /  Vol.  58.  No..  20  /  Tuesday,  Fetmiary  2,  1993  /  Contents 


NOTICES 

Aviation  proceedings: 

Hearings,  etc. — 

Atlantic  Southeast  Airlines.  Inc..  6836 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  6851 

United  States  Information  Agency 
NOTICES 

Art  objects,  importation  for  exhibition: 

Scrolls  from  the  Dead  Sea:  The  Ancient  Library  of 
Qumran  and  Modem  Scholarship.  6852 


Separate  Parts  In  This  Issue 
Part  II 

Federal  Emergency  Management  Agency,  6856 


PartUI 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  6864 

Part  IV 

Department  of  the  Interior,  Bureau  of  Indian  Affairs.  6874 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Adjministration  officials  is  available 

on  202-275-1538  or  275-0920. 


Federal  Register  /  Vol.  58,  No.  20  /  Tuesday,  February  2,  1993  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 

Reader  Aids  section  at  the  end  of  this  issue. 

7  CFR 

1097.... . 

. . 6679 

1099 . 

. ...6679 

10  CFR 

Proposed  Rules: 

30 . : . 

. ...6730 

40 . . . 

. 6730 

50 . . . . 

. . 6730 

70 . . 

. 6730 

72 . 

. 6730  . 

14  CFR 

39  (3  documents)... 

.6703-€7d7 

71 . 

. 6709 

97  (2  documents)... 

.6709,6712 

Proposed  Rules: 

39  (5  documents)... 

:6740-«746  >  • 

17  CFR 

150 . 

. 6854 

Proposed  Rules: 

1....; . . . 

. 6748 

3 . . 

. 6748 

10 . . 

_ .6748 

145 . 

. 6748  . 

23  CFR 

140 . 

. 6713 

26  CFR 

Proposed  Rules: 

1  (2  documents) . 

. . 6854 

26 . . . 

_ 6854 

301 . ;. . . . 

. .6854  ' 

32  CFR 

692 . 

. 6715 

606 . . 

_ 6715 

608 . . 

- 6715 

612. . . 

. 6715 

616 . . 

. 6715 

33  CFR 

’  *  *  -  . 

3 . 

. 6716 

117 _ _ _ 

. 6717  ^  ^ 

334  (2  documents) 

. ......6718  . 

Proposed  Rules: 

117  (2  documents) 

. 6766,- 

334 . . 

6767 
_ 6768 

39  CFR 

Proposed  Rules: 

3001 . 

...-.^.^6760  - 

40  CFR 

261...„ . 

. 6854 

271 . 

. . 6854 

43  CFR 

Public  Lend  Order: 

,  .  1 

6956 . 

. 6719 

47  CFR 

Proposed  Rules: 

2 . 

. 6769 

15 . .:... 

. . . 6769 

48  CFR 

Proposed  Rules: 

Ch.  53 . 

. 6771 

49  CFR 

9 . . . . . 

. 6719 

171 . 

. 6864 

172 . . 

173 . 

. 6864 

174 . . 

. 6864 

176 .  . 

. 6864 

390 . . 

. .....6726 

394 . 

. 6726 

.v'i-'f'r 


Rules  and  Regulations 


Fadoral  Ragislar 
VoL  58,  Na  20 
TuMtky,  FobnMiy  2,  1903 


6679 


This  section  of  the  FEDERAL  REGtSTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulatfons,  which  Is  published  urtoer 
50  tiVee  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguialions  is  sold  by 
the  Superinterxlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weak. 


DEPARTMENT  OF  AGRICULTURE 
Agriculturat  Marketing  Service 
7  CFR  Parts  1097  and  1099 

[OA-92-35] 

Milk  in  the  Memphis,  TN,  and  Paducah, 
KY,  Marketing  Areas;  Reinstatement  of 
the  Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule;  suspensicHi. 

SUMMARY:  This  action  suspends  the 
order  issued  October  20. 1992,  and 
reinstates  the  orders  regulating  the 
handling  of  milk  in  the  Memphis, 
Tennessee,  and  Paducah,  Kentucky, 
marketing  areas.  This  action  is  being 
taken  to  comply  with  a  temporary 
restraining  order  issued  by  the  United 
States  District  Court  for  the  Western 
District  of  Tennessee  on  December  31, 
1992. 

EFFECTIVE  DATE:  December  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  H.  Plumb.  Chief,  USDA/AMS/ 
Dairy  Division,  Order  Fcmnulation 
Branch,  room  2968,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456,  (202)  720-6274. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding;  Order 
Terminating  the  C5rdm:  Issued  October 
20, 1992;  published  October  26, 1992 
(57  FR  48449). 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  an  order  terminating  the  orders 
regulating  the  handling  of  milk  in  the 
Memphis,  Tennessee,  and  Paducah, 
Kentucky,  marketing  areas  was  issued 
on  Octoter  20, 1992.  Specifically 
§§  1097.2-1097.95  of  part  1097  were 
removed  and  §§  1099.2-1099.86  of  part 
1099  were  removed,  effective  December 
1,1992  (57  FR  48449). 


The  tmnination  order  removing  all 
secticms  except  §§  1097.1  an<k4099.1  of 
parts  1097  and  1099  are  hereby 
suspmided  and  such  aecticms  of  parts 
1097  and  1099  are  hereby  reinstated 
indefinitely  to  comply  with  a  temporary 
restraining  order  issued  by  the  United 
States  District  Court  for  the  Western 
District  of  Teimessee  on  December  31, 
1992. 

List  of  Subjects  in  7  CFR  Parts  1097  and 
1099 

Milk  marketing  (Kd«s. 

1.  The  authority  citation  far  7  CFR 
parts  1097  and  1099  continues  to  read 
as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  1097— MILK  IN  THE  MEMPHIS, 
TENNESSEE  MARKETING  AREA 

2.  Part  1097  is  amended  by  reinstating 
§§  1097.2  through  1097.95  and  their 
undesignated  center  headings  to  read  as 
follows: 

Definitious 

1097.2  Memphis,  Tennessee  marketing 
area. 

1097.3  Route  dii^xisitioD. 

1097.7  Fhild  milk  plant 

1097.8  Nonfluid  milk  plant 

1097.9  Handler. 

1097.10  Producer-handler. 

1097.12  Producer. 

1 097. 1 3  Producer  milk. 

1097.14  Other  source  milk. 

1097.15  Fluid  milk  product. 

1097.16  Fluid  cream  product. 

1097.17  Filled  milk. 

1 097. 1 8  Cooperative  association. 

1097.19  (Reserved] 

1097.20  Product  prices. 

Handler  Reports 

1097.30  Reports  of  receipts  and  utilization. 

1097.31  Payroll  reports. 

1097.32  Other  reports. 

Qassification  of  Milk 

1097.40  Classes  of  utiliation. 

1097.41  Shrinkage. 

1097.42  Classification  of  transfers  and 
diversions. 

1097.43  General  classificaticm  rules. 

1097.44  Qassification  of  producer  milk. 

1097.45  Market  administrator’s  reports 
concerning  classification. 

Qass  Prices 

1097.50  Class  prices. 

1097.51  Bi»ic  formula  price. 

1097.51a  Basic  Class  11  formula  price. 

1097.52  Plant  location  adjustments  for 
handlers. 


1097.53  Announcement  of  claes  prices. 

1097.54  Equivalent  price. 

Uniform  Prices 

1097.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

1097.61  Computation  of  uniform  price  for 
each  handler  (including  weighted 
average  price  and  imifmm  price  far  base 
milk  and  excess  milk). 

1097.62  Aimouiicement  of  uniform  prices 
far  each  handler  and  butter&t 
difierentiaL 

Paymente  for  hfiBc 

1097.71  Payments  to  market  administrator. 

1097.72  Rate  of  partial  payments. 

1097.73  Payments  to  producers  and  to 
cooperative  associations. 

1097.74  Butterfet  differential. 

1097.75  Plant  locatioD  adjustments  for 
producers. 

1097.77  Adjustment  (rf  accounts. 

1097.78  Cbwges  on  overdiM  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deductioa 
1097.85  Assessment  for  order 
administration. 

1097.88  Deduction  for  marketing  services. 
Base-&css8  Flan 

1097.90  Base  milk. 

1097.91  Excess  milk. 

1097.92  Computation  of  daily  average  base 
for  each  producer. 

1097.93  Detorminadon  of  monthly  base  for 
each  producer. 

1097.94  Base  rules. 

1097.95  Announcement  of  established 
bases. 

Definitions 

f  1097.2  Mmphls,  Tanweasee  writing 
area. 

Memphis,  Tennessee,  marketing  area 
means  all  the  territory,  including 
incorporated  municipalities  and 
military  reservations,  within  the 
Tennessee  counties  of  Fayette. 
Hardeman  (except  Civil  Districts  5  and 
6).  Haywood,  Lauderdale,  Madison 
(except  Civil  Districts  4  and  9),  Shelby 
and  Tipton;  the  Mississippi  counties  of 
De  Soto,  Tate,  Panola  (except  the  village 
of  Crowds).  Tunica.  I^feyette,  and 
Marshall  (exclusive  of  Beat  5);  and  the 
townships  ctf  Mississippi  and  Proctor  in 
Crittendra  County,  Arkansas. 

f  1097.3  Routa  diapoaition. 

Route  disposition  means  a  delivery 
(including  disposition  from  a  plant  store 
or  from  a  distribution  point  and 
distribution  by  a  vendor  or  vending 
machine)  of  any  fluid  milk  product 
classifi«l  as  Cl^  1  milk  to  a  retail  or 
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wholesale  outlet  other  than  a  delivery  to 
a  milk  or  filled  milk  plant.  A  delivery 
through  a  distribution  plant  shall  be 
attributed  to  the  plant  TOm  which  the 
Class  I  milk  is  moved  through  a 
distribution  point  to  wholesale  or  retail 
outlets,  without  intermediate  movement 
to  another  milk  or  filled  milk  plant. 

11097.7  RuMmiUc  plant 

Except  as  provided  in  paragraph  (c)  of 
this  section,  fiuj'd  milk  plant  means: 

(a)  Any  milk  processing  or  packaging 
plant  from  whi^  a  volume  of  Class  I 
milk,  except  filled  milk,  equal  to  an 
average  of  1,000  pounds  or  more  per 
day.  or  not  less  than  5.0  percent  of  the 
Class  I  milk,  except  filled  milk,  of  such 
plant,  is  disposed  of  during  the  month 
as  route  disposition  in  the  marketing 
area. 

(b)  [Reserved] 

(cj  The  term  fluid  milk  plant  shall  not 
apply  to  the  following  plants: 

fl)  A  producer-handler  plant; 

(2)  A  plant  qualified  pursuant  to 
paragraph  (a)  or  (b)  of  this  section  which 
would  be  fully  regulated  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  the 
maiket  administrator  determines  that  a 
greater  volume  of  fluid  milk  products, 
except  filled  milk,  was  disposed  of 
during  the  month  frnm  sudi  plant  as 
route  disposition  in  the  marketing  area 
regulated  by  the  other  order  and  as  fluid 
milk  products  transferred  as  Class  I  milk 
to  plants  fully  regulated  by  such  other 
order  than  as  route  disposition  in  the 
Memphis.  Tenn.,  marketing  area  and  as 
fluid  milk  products  transferred  as  Class 
I  milk  to  other  fluid  milk  plants: 
Provided,  That  a  plant  which  was  a 
fluid  milk  plant  pursuant  to  paragraph 

(a)  or  (b)  of  this  section  in  the 
immediately  preceding  month  shall 
continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  as 
route  disposition  in  such  other 
maii^eting  area  or  to  plants  fully  subject 
to  such  other  order,  imless  the  other 
order  requires  regulation  of  the  plant 
without  regard  to  its  qualifying  as  a 
fluid  milk  plant  for  regulation  imder 
this  order  subject  to  the  proviso  of  this 
subparagraph;  and 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  or  (b)  of  this  section  which 
meets  the  requirements  for  fully 
regulated  plants  under  another  Federal 
order  and  frem  which  the  market 
administrator  determines  a  greater 
volume  of  fluid  milk  products,  except 
filled  milk,  is  disposed  of  during  the 
month  as  route  disposition  in  the 
Memphis,  Tenn.,  maiketing  area  and  as 


fluid  milk  products  transferred  as  Class 
I  milk  to  other  fluid  milk  plants  than  as 
route  disposition  in  the  other  marketing 
area  and  fluid  milk  products  transferred 
as  Class  I  milk  to  plants  fully  regulated 
by  such  other  order,  and  such  other 
order  which  fully  regulates  the  plant 
does  not  contain  provision  to  exempt 
the  plant  from  regulation  under  the 
particular  circumstances  described 
herein  of  having  greater  route 
disposition  under  the  Memphis.  Tenn., 
order. 

{ 1 097.8  Nonfluid  milk  plant 

Nonfluid  milk  plant  means  any  milk 
or  filled  milk  manufacturing, 
processing,  or  packaging  plant  other 
than  a  fluid  milk  plant.  The  following 
categories  of  nonfluid  milk  plants  are 
further  defined  as  follows: 

(a)  Other  order  plant  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  Producer-handler  plant  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this 
part)  issued  piusuant  to  the  Act. 

(c)  Partially  regulated  distributing 
plant  means  a  nonfluid  milk  plant  that 
is  neither  another  order  plant  nor  a 
producer-handler  plant,  from  which 
there  is  route  disposition  in  consumer- 
type  packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

(d)  Unregulated  supply  plant  means  a 
nonfluid  milk  plant  ^m  which  fluid 
milk  products  are  moved  during  the 
month  to  a  fluid  milk  plant  and  which 
is  not  another  order  plant  nor  a 
producer-handler  plant. 

f  1097.9  Handler. 

Handier  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  fluid  milk 
plants; 

(b)  Any  cooperative  association  with 
respect  to  milk  of  its  member  producers 
diverted  by  it  pursuant  to  §  1097.12  for 
the  account  of  such  cooperative 
association; 

(c)  Any  cooperative  association  with 
respect  to  the  milk  of  its  member- 
prc^ucers  which  it  causes  to  be 
delivered  directly  frt)m  the  farm  to  the 
fluid  milk  plant(s)  of  another  handler  in 
a  bulk  tank  truck  owned  and  operated 
by,  or  under  contract  to.  or  vmder 
control  of  such  cooperative,  if  the 
cooperative  association  notifies  the 
mancet  administrator  and  the  handler  to 
whom  the  milk  is  delivered,  in  writing, 
that  it  wishes  to  become  the  handler  for 
such  milk.  The  cooperative  association 
shall  be  considered  the  handler  for  such 
bulk  tank  milk,  effective  the  first  day  of 
the  month  following  receipt  of  such 


notice,  and  shall  account  for  the  actual 
receipts  from  each  producer  as 
determined  at  the  farm  at  prices 
applicable  to  receipts  from  producers  at 
plants  to  which  the  cooperative 
association  delivers  the  milk.  The 
cooperative  association,  once  it  becomes 
the  handler  for  such  bulk  tank  milk, 
shall  remain  the  handler  for  such  bulk 
tank  milk  from  month  to  month  imtil 
the  cooperative  association  notifies  the 
market  administrator  and  handler  that 
such  status  is  to  be  discontinued, 
eflective  the  first  day  of  the  month 
following  receipt  of  such  notice; 

(d)  Any  person  who  operates  a 
partially  regulated  distributing  plant; 

(e)  A  producer-handler; 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1097.7(c);  and 

(g)  Any  person  in  his  capacity  as  the 
operator  of  an  unregulated  supply  plant. 

f  1 097.1 0  Producer-handler. 

Producer-handler  means  any  person 
who  operates  an  approved  plant  from 
which  Class  I  milk  is  disposed  of  in  the 
marketing  area  but  who  receives  no  milk 
frnm  other  dairy  farmers. 

f  1097.12  Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  in 
compliance  with  Grade  A  inspection 
requirements  of  a  duly  constituted 
health  authority  whic^  milk  is: 

(1)  Received  at  a  fluid  milk  plant;  or 

(2)  Diverted  from  a  fluid  milk  plant; 
to  a  nonfluid  milk  plant  that  is  not  a 
producer-handler  plant  for  the  accoimt 
of  the  handler.  Milk  so  diverted  shall  be 
deemed  to  have  been  received  by  the 
diverting  handler  at  the  location  of  the 
plant  bom  which  it  was  diverted. 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to 
a  fluid  milk  plant  frnm  another  order 
plant  if  the  other  order  designates  such 
person  as  a  producer  under  that  order 
and  such  milk  is  allocated  to  Class  II  or 
Class  m  utilization  pursuant  to 

§  1097.44(a)(8)(iii)  and  the 
corresponding  step  of  §  1097.44(b);  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  reported  as 
diverted  to  another  order  plant  if  any 
portion  of  such  person’s  milk  so  moved 
is  assigned  to  Class  I  under  the 
provisions  of  such  other  order. 

S  1097.13  Producer  milk. 

Producer  milk  means  only  that  skim 
milk  and  butterfat  contained  in  milk 
from  producers  (in  an  amount 
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determined  by  weights  and 
measurements  for  individual  producers, 
88  taken  at  the  farm  in  the  case  of  miDc 
moved  from  the  farm  in  a  bulk  tmk 
truck)  whkii  is: 

(a)  Recdved  directly  from  {woducers 
at  a  fhikl  milk  plant; 

(b)  Diverted  pursuant  to  $  1097.12;  or 

(c)  Received  by  a  handlor  described  in 
§  1097.9(c). 

S  1097.14  Other  source  mUk. 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  spedfieo  in 

§  1 097.4(^Xl)  firom  any  source  other 
than  producers,  handlero  described  in 
§  1097.9(c),  or  fluid  milk  j^ants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  piquets  specified  in 
§  l097.40(bKl): 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1097.40(b)(1),  and  products  produced 
at  the  plant  during  t]^  same  month) 
from  any  source  which  are  reprocessed, 
convert^  into,  or  combined  with 
another  product  in  the  plant  dining  the 
month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1097.40(bXl))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§1097.15  Huid  milk  product 

(a)  Except  as  provided  in  paragraidi 

(b)  of  this  section,  fluid  milk  product 
means  any  of  the  following  products  in 
fluid  or  frozen  form;  Milk,  sidm  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
containing  less  than  20  percent  total 
solids,  including  any  such  products  that 
are  flavored,  cultur^,  modified  with 
added  nonfat  milk  solids,  concentrated 
(if  in  a  consumer-type  package),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  slum  milk  (pl^  or 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  henneticaUy 
sealed  glass  or  all-metal  exmtainers,  any 
product  that  contains  by  weight  less 
tlian  6.5  percent  nonfat  milk  solids,  and 
whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  par^raph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 


§1097.15  Fluid  CTMU*  product 

Fluid  cream  product  means  cream 
(other  than  pla^c  cream  or  frozen 
cream),  sour  cream,  or  a  mixtore 
(inducting  a  cultured  mixture)  (tf  cream 
and  milk  or  skim  milk  containing  9 
percent  or  more  butterfat,  with  or 
without  the  addition  other 
ingredients. 

§1097.17  Hnedmilk. 

Filled  milk  means  any  txunbination  of 
nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cniitured,  reconstitutad, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkl^.  so 
that  the  product  (induding  stabilizers, 
emulsifiers,  or  flaveuing)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  S  pmcent  nonmilk  &t 
(or  oil). 

§1097.18  Cooperative  aaaodadoo. 

Cooperative  association  means  any 
cooperative  marketing  assodation 
which  the  Secretary  determines,  after 
application  by  the  assodation: 

(a)  To  be  qualified  imder  the 
provisions  of  the  act  of  Congress  of 
February  18, 1922,  as  amended,  known 
as  the  “Capper-Volstead  Act”;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be 
engaged  in  making  collective  sales  of  or 
marketing  milk  at  its  products  for  its 
nrembers. 

§1097.19  [RMervacQ 

§  1097.20  Product  prices. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  n 
formula  price  pursuant  to  §  1097.51a: 

fa)  Butter  price.  Butter  price  means 
the  simple  average,  for  the  first  IS  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  Urn  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  dieddar 
cheese  in  40-pound  blocks.  The  prices 
used  diall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 


reported  and  published  weekly  by  the 
Dairy  Divisioa,  Agricultural  Mariieting 
S^vice.  The  averam  shall  be  comput^ 
by  the  Director  of  Uw  Dairy  Division, 
using  the  jnice  reported  each  week  as 
the  daily  price  for  that  day  and  fbreadi 
following  woric-day  until  the  next  price 
is  repOTtad.  A  wt^-day  is  each  Monday 
through  Friday  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  rimpla  average,  for 
the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  pit^uction  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  ty^  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  fen  the 
day  that  such  prices  are  reported  and  for 
each  preceding  woric-day  until  the  day 
such  prices  were  previously  reported.  A 
workAlay  is  each  Monday  tim}ugh 
Friday  except  national  hedidays. 

(3)  Add  the  jnices  detvmined  in 
paragraph  (cK2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  numbw  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price.  Edible  whey 
price  means  the  simple  average,  for  the 
first  15  days  of  the  memth,  of  the  daily 
prices  per  poimd  of  edible  whey  powder 
(nonhy^t>scopic).  The  prices  used  shall 
be  the  jnices  (us^  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  ^e  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  ineceding 
work-day  until  the  day  such  price  was 
previou^  rep<Hled.  A  workaday  is  each 
Monday  through  Friday  except  natioDal 
holidays. 

Handler  Reports 

§1097^0  Reportaof  receipteand 
utiibntion. 

By  mailing  on  or  before  the  sixth  day 
after  the  end  of  each  month  or  by 


6682 


Federal  Register  /  VoL  58,  No.  20  /  Tuesday,  February  2,  1993  /  Rules  and  Regulations 


delivery  not  later  than  the  eighth  day 
after  the  end  of  such  month,  each 
handler  shall  report  for  such  month  to 
the  market  administrator,  in  the  detail 
and  on  the  forms  prescribed  by  the 
market  administrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  his  fluid  milk  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  bv: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  horn  the  fluid  milk  plant  to 
other  plants: 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1097.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  fluid  milk  plants; 

(4)  Receipts  of  other  soxirce  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1097.40(b)(1);  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Eadh  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk. 

(c)  Each  handler  described  in  §  1097.9 

(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

S1097J1  Payroll  raporta. 

(a)  By  mailing  on  or  before  the  sixth 
day  after  the  end  of  the  month,  or  by 
delivery  not  later  than  the  eighth  day 
after  the  end  of  such  month,  each 
handler  described  in  §  1097.9  (a),  (b), 
and  (c)  shall  report  to  the  market 
administrator,  in  the  detail  prescribed 
by  the  market  administrator,  the 
following  information  showing  for  each 
producer: 

(1)  His  name  and  address: 

(2)  The  number  of  days  on  which  milk 
was  received  fiom  such  producer; 

(3)  The  total  pounds  of  milk  received 
from  such  producers; 

(4)  The  average  butterfat  content  of 
such  milk; 


(5)  The  location  at  which  such  milk 
was  received;  and 

(6)  The  amount  of  any  deductions 
authorized  in  writing  by  the  producer  to 
be  made  in  making  payments  to  such 
producer. 

(b)  On  or  before  the  21st  day  of  each 
month,  each  handler  described  in 
§  1097.9  (a),  (b),  and  (c)  shall  report  to 
the  market  administrator,  in  detail  and 
on  forms  prescribed  by  him,  the  name 
and  address  or  appropriate 
identification  of  each  producer  from 
whom  milk  was  received  during  the  first 
15  days  of  such  month,  the  total  pounds 
of  milk  received  from  each  producer, 
the  location  at  which  such  milk  was 
received,  the  amoimt  of  any  deductions 
authorized  in  writing  by  producers  from 
whom  such  handler  received  milk,  the 
total  pounds  of  milk  received  from  each 
handler  described  in  §  1097.9(c),  and 
the  name  and  address  of  each  such 
cooperative  association. 

§1097.32  Other  reports. 

(a)  Each  handier  operating  a  partially 
regulated  distributing  plant  shall  report 
on  or  before  the  seventh  day  after  the 
end  of  the  month,  the  respective 
amounts  of  skim  milk  and  butterfat  in 
route  disposition  in  the  marketing  area. 

(b)  (Reserved) 

(c)  In  addition  to  the  reports  required 
pursuant  to  §§  1097.30  and  1097.31  and 
paragraph  (a)  of  this  section,  each 
handler  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler’s  obligation  under  the 
order. 

(d)  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in 

§  1097.31,  each  cooperative  association 
that  operates  a  fluid  milk  plant  from 
which  bulk  fluid  milk  products  were 
transferred  to  fluid  milk  plants  of  other 
handlers  within  the  time  periods 
described  in  §  1097.31  shall  report  to 
each  such  fluid  milk  plant  operator  and 
to  the  market  administrator  ^e  name 
and  location  of  the  transferor  plant  and 
the  total  pounds  and  butterfat  content  of 
the  bulk  fluid  milk  products  transferred 
finm  the  plant. 

Classification  of  Milk 

§  1 097.40  Classes  of  utilization. 

Except  as  provided  in  §  1097.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1097.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section;  and 


(2)  Not  specifically  accounted  for  a^ 
Class  n  or  Class  m  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  b^ 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  pr^uct,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  paclmged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food 
products  (other  ^an  milk  products  and 
filled  milk)  are  processed  and  from 
which  there  is  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  fix)zen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that 
specified  in  paragraph  (c)(l)(iv)  of  this 
section; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  m  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese); 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk,  fluid  form  that  is  used  to  produce 
a  Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified 
in  paragraph  (b)(1)  of  this  section  in 
bulk  form; 

(3)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
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this  section  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  dump^  by  a 
handler  if  the  market  administrator  is 
notified  of  such  dumping  in  advance 
and  is  given  the  opportunity  to  verify 
such  disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definitiqj)  pursuant  to 
§1097.15;  and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1097.41(a)  to  the  receipts  specified  in 
§  1097.41(8)(2)  and  in  shrinkage 
specified  in  §  1079.41  (b)  and  (c). 

S  1097.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1097.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  fluid  milk  plant  to 
the  respective  quantities  of  skim  milk 
and  butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  %  the  plant 
operator  to  another  plant); 

(2)  Plus  1.5  percent  of  ^e  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1097.9(c),  except  that  if  the  operator  of 
the  plant  to  whidi  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purdiases  such 
milk  on  the  basis  of  weights  determined 


from  its  measmement  at  the  farm  and 
butterfat  tests  determined  from'  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  subparagraph 
shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  fluid  milk  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  n  or  Class  DI 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quantity  for  wUch  Class  n  or  Class 
III  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1),  (2),  (4),  (5),  and  (6) 

of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1097.9  (b)  or  (c),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  fi'om  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  zero. 

§  1097.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  fluid  milk  plants. 

Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  fluid  milk 
plant  to  another  fluid  milk  plant  shall 
be  classified  as  Class  I  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the 
conditions  set  forth  in  paragraphs  (a) 

(1),  (2),  and  (3)  of  this  section.  For 
purposes  of  this  paragraph,  skim  milk 
and  butterfat  transferred  as  bulk  milk  to 
the  fluid  milk  plant  of  another  handler 
by  a  handler  described  in  §  1097.9(c) 
shall  be  considered  a  receipt  of 
producer  milk  in  the  transferee  plant. 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  liihited 


to  the  amormt  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 
§  1097.44(a)(12)  and  the  corresponding 
step  of  §  1097.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1097.44(a)(7) 
or  the  corresponding  step  of 

§  1097.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  1 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  $  1097.44(a) 

(11)  or  (12)  or  the  corresponding  steps 
of  §  1097.44(b),  the  skim  milk  or 
butterfat  so  transferred,  up  to  the  total 
of  the  skim  milk  and  butterfat. 
respectively,  in  such  receipts  of  other 
source  milk,  shall  not  be  classified  as 
Class  I  milk  to  a  greater  extent  than 
would  be  the  case  if  the  other  source 
milk  had  been  received  at  the  transferee- 
plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  fi'om  a  fluid  milk  plant  to 
another  order  plant  shall  Iw  classified  in 
the  following  maimer.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  tl^t  is  in  excess 
of  any  receipts  at  the  fluid  milk  plant 
from  the  other  order  plant  of  skim  milk 
and  butterfat.  respectively,  in  fluid  milk 
products  and  butt  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph  (b) 
(1),  (2).  or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
mitt  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  S  fluid 
mitt  product  under  the  other  order, 

(2)  If  transferred  in  butt  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  resp^ive 
market  administrators,  transfers  or 
diversions  in  butt  form  shall  be 
classified  as  Class  II  or  Class  IH  mitt  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purposes  of 
establishing  classification  imder  this 
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paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  avaih^le; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  difiarent 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  Quid  milk 
products  shall  be  clasufied  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  in  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  imder  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1097.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  m  butterfat  transforred  in  the 
following  forms  from  a  fluid  milk  plant 
to  a  producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified: 

(1)  As  Class  1  milk,  if  transforred  in 
the  form  of  a  fluid  milk  product:  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in- the  form 
of  a  bulk  fluid  cream  product  For  this 
purpose,  the  producer-handler’s 
utilization  of  skim  milk  and  butterfat  in 
each  class,  in  series  beginning  with 
Qass  m.  ^all  be  assigned  to  the  extent 
possible  to  his  receipts  of  skim  milk  and 
butterfot.  respectively,  in  bulk  fluid 
cTeany>roducts.  pro  r^  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonfluid  milk  plants.  Skim  milk  or 
butterfat  transforred  or  diverted  in  the 
following  forms  from  a  fluid  milk  plant 
to  a  nonfluid  milk  plant  that  is  not  an 
other  order  plant  or  a  producer-handler 
plant  shall  ^classified: 

(1)  As  Class  I  milk,  if  transforred  in 
the  form  of  a  padmged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transforred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (a)  and  (b)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonfluid 
milk  plant’s  utilization  to  its  receipts  as 
set  forth  in  paragraphs  (d)(2)  (ii)  tluough 
(viii)  of  this  section: 

(a)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  his 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1097.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(b)  The  nonfluid  milk  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 


butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator: 

(ii)  Route  disposition  in  the  mariceting 
area  of  each  Federal  milk  order  fiom  the 
nonfluid  milk  plant  and  transfers  of 
packaged  fluid  milk  products  bom  such 
nonfluid  milk  plant  to  plants  fully 
regulated  thereunder  ^all  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonfluid 
milk  plant  from  fluid  milk  plants; 

(b)  Pro  rata  to  any  remaimng 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonflidd  milk 
plant  from  other  order  plants; 

(c)  Pro  rata  to  receipts  of  biilk  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  fluid  milk  plants;  and 

(d)  Pro  rata  to  any  remaining 
imassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonfluid  milk  plant  shall  be 
assigned  to  the  extent  possible  pro  rata 
to  any  remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonfluid  milk  plant 
to  a  plant  folly  regulated  under  any 
Federal  milk  order,  to  the  extrat  that 
such  transfers  to  the  regulated  plant 
exceed  receipts  of  fluid  milk  products 
from  such  plant  and  are  allocated  to 
Class  I  at  the  transferee-plant,  shall  be 
assigned  to  the  extent  possible  in  the 
following  sequence: 

(a) .  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  fluid  milk  plants;  and 

(b)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonfluid  milk  plant 
shall  be  assigned  to  the  extent  possible 
in  the  following  sequence: 

(a)  To  such  nonfluid  milk  plant’s 
receipts  from  dairy  farmers  who  the 
market  administrator  determines 
constitute  regular  sources  of  Grade  A 
milk  for  such  nonfluid  milk  plant;  and 

(b)  To  such  nonfluid  milk  plant’s 
receipts  of  Grade  A  milk  from  plants  not 
folly  regulated  under  any  Federal  milk 
order  which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonfluid  milk 
plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 


the  nonfluid  milk  phmt  bom  fluid  milk 
plants  and  other  o^r  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
die  extent  possible  first  to  any 
remaining  Class  I  utilization,  then  to 
class  m  utilization,  and  then  to  Class  II 
utilization  at  such  nonfluid  milk  plant; 

(vii)  Receipts  of  hulk  fluid  cream 
products  at  the  nonfluid  milk  plant  from 
fluid  milk  plants  and  other  order  plants 
shall  be  assigned,  pro  rata  among  such 
plants,  to  the  extent  possible  first  to  any 
remaining  Claes  m  utilization,  then  to 
any  remaining  Class  n  j^lization,  and 
then  to  Class  I  utilization  at  such 
nonfluid  milk  plant;  and 

(viii)  In  determining  the  nonfluid 
milk  plant’s  utilization  for  purposes  of 
this  subparagraph,  and  fluid  milk 
products  and  bulk  fluid  cream  products 
transferred  from  such  nonfluid  milk 
plant  to  a  plant  not  folly  regulated 
under  any  Federal  milk  order  shall  be 
classified  on  the  basis  of  the  second 
plant's  utilization  using  the  same 
assignment  priorities  at  the  second  plant 
that  are  set  forth  in  this  subparagraph. 

{ 1097.43  General  deseHicstion  rtilee. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1097.44, 
the  following  r^es  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1097.30 
and  ^all  compute  separately  for  each 
fluid  milk  plant  and  for  each 
cooperative  association  with  respect  to 
milk  for  which  it  is  the  handler 
pursuant  to  S  1097.9  (b)  or  (c)  the 
pounds  of  skim  and  butterfat, 
respectively,  in  each  class  in  accordance 
with  §§  1097.40. 1097.41.  and  1097.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pmmds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handier  shall  be  an 
amoimt  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1097.9  (b)  or 

(c)  shall  be  determined  separately  from 
the  operations  of  any  fluid  milk  plant 
operated  by  such  cooperative 
association. 

§  1097.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  describe  in  §  1097.9(a)  for  each 
of  his  fluid  milk  plants  separately  and 


Federal  Register  /  Vol.  58,  No.  20  /  Tuesday,  February  2,  1993  /  Rules  and  Regulations 


6685 


of  each  handler  described  in  §  1097.9  (b) 
and  (c)  by  allocating  the  handler’s 
receipts  of  skim  milk  and  butterfat  to  his 
utilization  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  EQ  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1097.41(b); 

(2)  Subtract  firom  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  payment 
obligation  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  another 
order  plant,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  poimds  of  skim 
milk  in  Qass  n  the  povmds  of  skim  milk 
in  products  specified  in  §  1097.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1097.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n.  This  subparagraph  shall  apply 
only  if  the  pool  plant  was  subject  to  the 
provisions  of  this  subparagraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(6)  Subtract  frnm  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  other  source 
milk  (except  that  received  in  the  form  of 
a  fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  product  specified  in 

§  1097.40(b),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  sldm  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  Cl,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  flnid  milk 
product)  and,  if  paragraphs  (a)(5)  of  this 


section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1097.40(b)(1)  that  was  not 
subtracted  pm*suant  to  paragraphs  (a) 

(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order;  and 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  frx>m  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)  of  this 
section; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  sum  milk 
remaining  in  Cl^  II  and  Class  ID,  in 
sequence  beginnine  with  Class  IH: 

(i)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (a)(2) 
and  (7)(v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  ni  combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (a)(2), 
(7)(v),  and  (8)(i)  of  this  section  which 
are  in  excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)  (a)  through  (c)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  ^m  Class  II  and  Class  m 
combined  exceed  the  poimds  of  skim 
milk  remaining  in  sut^  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Qass  III  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  D  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  fluid  milk  plant  of  the  handler, 
and  then  at  each  successively  more 
distant  fluid  milk  plant  of  the  handler) 
by  an  ammmt  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
poimds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  fluid  milk  plants 
shall  be  adjusted  in  the  reverse  direction 
by  a  like  amount: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  fluid  milk 
plants  of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  1  transfers 
between  fluid  milk  plants  of  the 
handler); 


(b)  Subtract  from  the  ^)ove  resuh  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  fluid  milk  plants  of  the 
handler  of  producer  milk,  milk  from  a 
handler  described  in  §  1097.9(c),  fluid 
milk  products  frnm  fluid  milk  plants  of 
other  nandlers,  and  bulk  fluid  milk 
products  from  other  order  plants;  and 

(c)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  sk^  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  fluid  milk 
plant  is  of  all  such  receipts  remaining^t 
this  allocation  step  at  all  fluid  milk 
plants  of  the  handler,  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  t^  are  in 
excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant,  if 
Class  n  or  Class  in  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  n(4  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  in 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  i  jmaining  in  each  class,  in  series 
beginning  with  Class  in,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1097.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subti^ed  pursuant  to 
paragraphs  (a)(5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  m  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragrrah  (a)(1)  of  this  section; 

(11)  Subje^  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  III  combined  at  this 
allocation  step  at  all  fluid  milk  plants  of 
the  handler  (excluding  any  duplication 
of  utilization  in  each  dass  resuhing 
from  transfers  between  fluid  milk  plants 
of  the  handler),  with  the  quantity 
prorated  to  Class  II  and  Class  ID 
combined  being  subtracted  first  from 
Class  in  and  then  from  Class  D,  the 
pounds  of  skim  milk  in  receipts  of  fluid 
milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraphs  (aK2),  (7)(v),  and 
(8)  (i)  and  (ii)  of  this  section  and  that 
were  not  oflset  by  transfers  or  diversions 
of  fluid  milk  products  to  the  same 
unregulated  supply  plant  from  which 
fluid  milk  products  to  be  allocated  at 
this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  H  and  Class  ID 
combined  pursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  milk 
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remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  ni 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  othw  fluid 
milk  plant  of  the  handler,  and  then  at 
each  successively  more  distant  fluid 
milk  plant  of  the  handle^  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  1  shall  be  decreased  by  a  like 
amount  In  such  case,  the  pounds  of 
skhn  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  fluid  milk  plants  shall  be  adjusted 
in  the  revmse  direction  by  a  Uke 
amount;  and 

(11)  Should  the  pounds  of  skim  milk 
to  be  subtracted  ^m  Class  I  pursuant 
to  this  paragraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  IQ.  In  sudi  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  aft  tiiis  allocation  step  at  the 
handler’s  other  fluid  milk  plants  shall 
be  adjusted  in  the  reverse  mrection  by 

a  like  amount,  beginning  with  the 
nearest  plant  at  which  Qass  I  utihzation 
is  availwle; 

(12)  Subj^  to  the  provisions  of 
paragraphs  (aKl2)  (i)  and  (ii)  of  this 
section,  subtiact  the  pounds  of 
skim  milk  rwnaining  in  ea^  class  aft  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  III  combined  at  this 
allocation  step  at  all  fluid  milk  plants  of 
the  handler  (excluding  any  duplicaticm 
of  utiliz^on  in  each  class  resulting 
hom  transfers  between  fluid  milk  plants 
of  the  handler),  with  the  quantity 
prorated  to  Class  II  and  Class  m  , 
combined  being  subtracted  first 

Class  in  and  tl^  frmn  Class  n,  the 
pounds  of  skim  milk  in  receipts  of  bulk 
fluid  milk  products  fitxn  mi  other  ordw 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (aXSKiii)  of  this  section 
and  that  were  not  o^set  by  transfers  or 
diversions  of  bulk  fluid  milk  products  to 
the  same  other  order  plant  fatra  which 
fluid  milk  products  to  be  allocated  aft 
this  step  were  received: 

(i)  Should  the  pounds  of  akim  milk  to 
be  subtracted  from  rJAm  n  and  Class  HI 
combined  pursuant  to  this  paragraph 
exceed  the  pounds  of  «kim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  H  and  Class  HI 
combined  shall  be  increased  (increasing 
as  necessary  Class  in  and  then  rJnm  H 
to  the  extent  of  availabte  utilization  in 


such  classes  at.  the  nearest  other  fluid 
milk  plant  of  die  handler,  and  then  at 
each  successively  more  distant  fluid 
milk  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  qua^ty  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  ea^  class  aft 
this  allocation  step  at  the  handler’s 
other  fluid  milk  plants  shall  be  adjusted 
in  the  reverse  direction  by  a  like 
amount;  and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  Class  I  pursuant 
to  this  paragraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  sldm  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
poimds  of  skim  milk  in  Class  II  and 
Class  m  combined  shall  be  decreased  by 
a  like  amoimt  (decreasing  as  necessary 
Class  ni  and  then  Class  IQ.  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  fluid  milk  plants  shall 
be  adjusted  in  the  reverse  direction  by 
a  Uke  amount,  beginning  with  the 
nearest  plant  at  which  Class  I  utilization 
is  available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  fluid  milk  plant  according 
to  the  classification  of  such  products 
pursuant  to  §  1097.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remiuning  in  each  class  in 
series  beginning  wi^  Qass  IIL  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
eadi  class  diall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 

(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

§1097.45  Marfcet  adminiatralor’a  reports 
concerning  cUwaification. 

The  market  administrator  shall  make 
the  following  reports  concerning 
classification: 

(a)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 


milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1097.44  cm  the 
basis  of  sucdt  report,  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

(b)  Furnish  to  each  handler  operating 
a  fluid  milk  plant  who  has  shipped  fluid 
milk  products  or  bulk  fluid  cseam 
products  to  an  other  order  plant  the 
class  to  whicdi  such  diipments  were 
allocated  by  the  market  administrator  of 
the  other  order  on  the  basis  of  the  report 
by  the  receiving  handler,  and,  as 
necessary,  any  cdianges  in  sucdi 
allocation  arising  from  the  verification 
of  such  report. 

(c)  On  or  before  the  11th  day  after  the 
end  of  each  mcmth,  repcxt  to  each 
cooperative  association  which  so 
requests,  the  percentage  milk 
delivered  by  sucdi  association  or  by  its 
members  which  was  allcx:ated  to  eacdi 
class  by  each  handler  recoiving  such 
milk. 

ClaM  Prices 

§1097.50  Ctaee  prices. 

Subject  to  the  provisions  of  §  1097.SZ. 
the  class  prices  for  the  month  per 
hundredweight  of  milk  containing  3.5 
percent  butterfat  shall  be  as  follows: 

(a)  Class  I  prico.  From  the  effective 
date  hereof  through  April  30, 1988,  and 
thereafter  until  amencled,  the  Class  I 
prico  shall  be  the  basic  formula  pries  for 
the  second  preesding  month  plus  $2.77. 

(b)  Class  n  price.  Tne  Class  n  price 
shall  be  computed  by  the  Director  of  the 
Diary  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preesding  month.  The 
Class  n  price  shall  be  the  basic  Class  n 
formula  price  computed  pursuant  to 

§  1097.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exes^s  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
sec:tion,  plus  any  amount  by  whicdi  the 
basic  Class  H  fo^ula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  sec:tion,  was  less  than  the  Class 
m  price  for  the  second  precoding 
month. 

(1)  Determine  for  the  most  recont  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  pricos  computed  pursuant 
to  §  1097.51  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (bKl)  of 
this  sOcition  the  simple  avrnnge  (rouncled 
to  the  nearest  cont)  of  the  basic  Class  n 
formula  pricos  cennputed  pursuant  to 
§1097.518. 
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(c)  Class  ni  price.  The  Class  in  price 
shall  be  the  basic  formula  price  for  the 
month. 

i  1097.51  Basic  formula  pries. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfet  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  pursuant  to 
§  1097.74  shall  be  used. 

§  1097.51a  Basie  Class  N  formula  pries. 

The  “basic  Class  II  formula  price”  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  §  1097.51 
for  the  second  preceding  month  plus  or 
minus  the  amoimt  computed  pursuant 
to  paragraphs  (a)  throu^  (d)  of  this 
section: 

(a)  The  gross  values  per 
himdredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  10.97.20  and  yield  factors  in  e^ect 
'  under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultiual  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(1)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  vmder  the  Price 
Support  Program  for  cheddar  cheese: 

(ii)  Multiiuy  the  butter  price  by  the 
yield  factor  used  imder  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(iii)  Subtract  fi'om  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  us^  under  the  Price 
Support  Program  for  edible  whey. 

(2)  The  gross  value  of  milk  usra  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  IMce 
Support  Program  for  nonfat  dry  milk. 

(oj  Determine  the  amounts  by  which 
the  gross  value  per  hundredwei^t  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
himdredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 


exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(c)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  subparagraphs  is 
of  the  total  of  the  data  represent^  in 
paramphs  (c)  (1)  and  (2)  of  this  section: 

(ifCombine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Economics  and  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(2)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Economics  and  Statistics  Service  of  the 
Department  for  the  third  preceding 
month,  and  divide  by  the  yield  factor 
used  under  the  Price  Support  Program 
for  nonfat  dry  milk  to  determine  &e 
quantity  of  milk  used  in  the  production 
of  butter-nonfat  dry  milk. 

Note:  The  computation  of  the  basic  Class 
II  formula  price  is  affected  by  a 
determination  document  published  on 
September  6, 1984, 49  FR  35078. 

(d)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hund^weight  of  milk  determined 
pursuant  to  paragraph  (b)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section. 

S  1097.52  Plant  location  adjustments  for 
handlara. 

(a)  For  milk  received  at  a  fluid  milk 
plant  from  producers  or  a  handler 
described  in  §  1097.9(c)  and  which  is 
classified  as  Class  I  milk  without 
movement  to  another  fluid  milk  plant, 
the  price  specified  in  §  1097/50(a)  shall 
be  adjusted  by  the  amount  or  at  the  rate 
specified  in  paragraphs  (a)  (1)  through 
(4)  of  this  section  for  the  location  of 
such  plant. 

(1)  For  a  plant  located  in  the  State  of 
Tennessee  and  more  than  50  miles  from 
the  City  Hall  in  Memphis,  Tennessee, 
the  adjustment  shall  be  minus  25  cents. 

(2)  For  a  plant  located  in  the  State  of 
Mississippi,  the  adjustment  shall  be  as 
follows: 

(i)  In  the  Mississippi  counties  of 
Itawamba,  Lafayette,  Lee,  Panola, 
Pontotoc,  Prentiss,  Tate,  Timica  or 
Union,  the  adjustment  shall  be  plus  13 
cents;  and  (ii)  In  any  Mississippi  county 
not  specified  in  paragraph  (a)(2)(i)  of 


this  section  and  more  than  50  miles 
from  the  City  Hall  in  Memphis, 
Tennessee,  the  adjustment  shall  be  plus 
2.1  cents  for  each  10  miles  or  fraction 
thereof  (rounded  to  the  nearest  cent) 
that  sadi  plant  is  located  from  the  City 
Hall  in  Memphis,  Tennessee.  (3)  For  a 
plant  located  in  the  State  of  Arkansas, 
the  adjustment  shall  be  as  follows: 

(i)  In  the  Arkansas  counties  of 
Arkansas,  Clark.  Cleburne,  Cleveland. 
Conway,  Crawford.  Crittenden,  Cross, 
Dallas,  Desha,  Faulkner.  Franklin, 
Garland,  Grant,  Hot  Spring,  Howard, 
Jefierson,  Johnson,  Lee,  Lincoln,  Logan. 
Lonoke,  Monroe,  Montgomery,  Perry, 
Phillips.  Pike,  Polk,  Pope,  Pr^e, 
PulasU,  Saline,  Scott,  St.  Francis. 
Sebastian,  Sevier,  Van  Buren,  White, 
Woodruff  or  Yell,  no  adjustment  shall 
apply; 

(ii)  In  any  Arkansas  county  lying 
north  of  any  coimty  specified  in 
paragraph  (a)(3)(i)  of  this  section,  the 
adjustment  shall  be  minus  22  cents;  and 

(iii)  In  any  Arkansas  county  lying 
south  of  any  county  specified  in 
paragraph  (a)(3)(i)  of  this  section,  the 
adjustment  siiall  be  plus  31  cents. 

(4)  For  a  plant  located  outside  the 
areas  described  in  paragraphs  (a)  (1),  (2) 
and  (3)  of  this  section,  die  adjustment 
shall  be  minus  2.1  cents  for  each  10 
miles  or  fraction  thereof  (roimded  to  the 
nearest  cent)  that  such  plant  is  located 
from  the  City  Hall  in  Memphis, 
Tennessee. 

(b)  For  fluid  milk  products  transferred 
in  bulk  between  fluid  milk  plants  and 
classified  as  Class  I  milk,  such  location 
adjustments  shall  be  assigned  to  the 
Class  I  disposition  at  the  transferee- 
plant  in  excess  of  the  sum  of  receipts  at 
such  plant  from  producers  and  from 
handlers  described  in  §  1097.9(c)  times 
1.05,  and  the  poimds  assigned  as  Class 
I  to  receipts  from  other  order  plants  and 
unregulated  supply  plants,  such 
assignment  to  ^  made  in  sequence 
beginning  with  the  transferor  plant  with 
the  highest  Class  I  price. 

f  1097.53  Announcement  of  daea  pricea. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Dass  I  price  for 
the  following  month,  the  Class  in  price 
for  the  prec^ng  month,  and  on  or 
before  ^e  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  piusuant  to  §  1097.50(b). 

§1097.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  tUs  part,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
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equivalent  to  the  price  or  pricing  - 
constituent  that  is  required. 

Uniform  Prices 

i  1097.60  HaiMMer’s  value  of  mllli  for 
computing  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1097.44  by  the  applicable 
class  prices  and  add  the  resulting 
amounts; 

(b)  Add  the  amounts  obtained  horn 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1097.44(a)(14)  and  the  coiTes|>onding 
step  of  §  1097.44(b)  by  the  respective 
class  prices,  as  ad|usted  by  the  butterfat 
dinierential  specified  in  §  1097.74,  that 
are  applicable  at  the  location  of  the  fluid 
milk  plant; 

(c)  Add  the  following:' 

(1)  The  amount  obtained  from 
multiplying  the  diHerence  between  the 
Qass  IQ  price  for  the  preceding  month 
and  the  Class  1  price  applicable  at  the 
location  of  the  fluid  milk  plant  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1097.44(a)(9)  and 
the  corresponding  step  of  §  1097.44(b); 
and 

(2)  The  amount  obtained  from 
multiplying  the  difference  between  the 
Class  IQ  price  for  the  preceding  month 
and  the  Class  Q  price  for  the  current 
month  by  the  lesser  of: 

(i)  The  hundredweight  of  skim  milk 
and  butterfat  subtract^  from  Class  Q 
pursuant  to  §  1097.44(a)(9)  and  the 
corresponding  step  of  $  1097.44(b)  for 
the  current  month;  or 

(ii)  The  hundredweight  of  skim  milk 
and  butterfat  remaining  in  Gass  IQ 
(exclusive  of  shrinkage)  after  the 
computations  pursuant  to 

§  1097.44(aKll)  and  the  corresponding 
step  of  §  1097.44(b)  for  the  preceding 
month,  less  the  hundredweight  of  skim 
milk  and  butterfat  specified  in 
paragraph  (c)(1)  of  this  section; 

(d)  Add  or  subtract,  as  the  case  may 
be.  an  amount  necessary  to  correct 
errors  discovered  by  the  market 
administrator  in  the  verification  of 
reports  of  such  handler  of  his  receipts 
and  utilization  of  skim  milk  and 
butterfat  for  previous  months;  and 

(e)  In  computing,  for  the  purposes  of 
§  1097.61,  the  value  of  milk  of  a  handler 
described  in  §  1097.9(c),  the  value  of 
milk  received  by  fluid  milk  plants  of 
other  handlers  shall  be  the  sum  of  the 
amounts  assigned  pursuant  to 

§  1097.61(a)(2)  with  respect  to  such  milk 


as  adjusted  pursuant  to  §  1097.75  for  the 
location  of  the  fluid  milk  plant  to  whidi 
delivered. 

§1097.61  Computation  of  unttorm  price  tor 
each  handler  (In^udlng  weighted  average 
price  and  uniform  price  for  baae  mttli  and 
excess  milk). 

(a)  The  market  administrator  shall 
compute  for  each  handler  a  "weighted 
average  price"  for  each  month  and  for 
each  of  the  months  of  August  through 
February  a  “uniform  price"  per 
hundredweight  for  milk  of  3.5  percent 
butterfat  content  received  from 
producers  as  follows: 

(1)  Adjust  the  amount  computed 
pursuant  to  §  1097.60  by  adding  or 
subtracting,  as  the  case  may  be,  the  total 
of  the  location  adjustments  applicable 
pursuant  to  §  1097.75; 

(2)  For  each  handler  operating  a  fluid 
milk  plant  receiving  milk  from  a 
handler  described  in  §  1097.9(c).  prorate 
the  resulting  amount  between  such  milk 
and  producer  milk; 

(3)  Add  the  amount  represented  by 
any  deductions  made  for  eliminating 
fractions  of  a  cent  in  computing  the 
uniform  prices  for  the  preceding  month; 

(4)  Divide  the  resulting  amount  by  the 
total  hundredweight  of  producer  milk 
received  by  the  handler  and  deduct  any 
fraction  of  a  cent  per  hundredweight. 

The  result  shall  be  the  "weighted 
average  price." 

(5)  For  each  of  the  months  of  August 
through  February,  the  weighted  average 
price  shall  be  such  handler’s  “uniform 
price"  for  milk  received  from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  compute  for  each  handler  with 
respect  to  producer  milk,  a  uniform 
price  for  base  milk  and  for  excess  milk, 
each  of  3.5  percent  butterfat  content,  as 
follows: 

(1)  Follow  the  computations  and 
adjustments  provided  in  paragraphs  (a) 
(1)  through  (3)  of  this  section; 

(2)  Compute  the  value  of  excess  milk 
received  by  such  handler  as  producer 
milk  and  bulk  milk  from  a  handler 
described  in  §  1097.9(c)  as  follows: 

(i)  Multiply  the  quantity  of  such  milk, 
not  in  excess  of  the  total  Class  IQ  milk 
included  in  these  computations,  by  the 
Class  111  price; 

(ii)  Multiply  the  remaining  quantity  of 
such  milk,  not  in  excess  of  the  total 
Gass  11  milk  included  in  these 
computations,  by  the  Class  Q  price; 

(iii)  Multiply  the  remaining  quantity 
of  excess  milk  by  the  Gass  1  price;  and 

(iv)  Add  together  the  resulting 
amounts; 

(3)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)(2)  of  this 
section  by  the  total  hundredweight  of 


such  excess  milk  and  reduce  to  the 
nearest  cent.  The  resulting  figure  shall 
be  the  uniform  price  for  such  handler 
for  excess  milk; 

(4)  Subtract,  for  each  handler,  the 
total  value  of  such  handler’s  excess  milk 
obtained  in  paragraph  (b)(2)(iv)  of  this 
section  from  the  value  of  all  milk 
obtained  for  such  handler  pursuant  to 
para^ph  (b)(1)  of  this  section;  and 

(5)  Divide  the  amount  obtained  in 
paragraph  (b)(4)  of  this  section  by  the 
total  hundmdwei^t  of  base  milk 
received  by  such  handler  and  deduct 
any  fraction  of  a  cent  per 
hundredweight.  The  result,  shall  be  the 
uniform  price  for  such  handler  for  base 
milk. 

§1097.62  Announcument  of  untfonn 
pricM  for  each  handler  and  butterfat 
dHferantial. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  nfth  day  after  the  end  of  each 
month  the  butterfat  diflerential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  each 
month  the  applicable  uniform  prices  for 
each  handler  pursuant  to  §  1097.61  for 
such  month. 

Payments  for  Milk 

1 1097.71  Paymanta  to  market 
administrator. 

(a)  Subject  to  paragraphs  (d)  and  (e)  of 
this  section,  eacn  handler  shall  pay  to 
the  market  administrator  on  or  before 
the  2nd  day  prior  to  the  last  day  of  each 
month  an  amount  determined  % 
multiplying  the  handler’s  receipts 
during  the  first  15  days  of  such  month 
of  producer  milk  (excluding  the  milk  of 
any  producer  who  had  discontinued 
shipping  milk  to  such  handler  before 
the  25th  of  the  month  and,  in  the  case 
of  a  handler  described  in  §  1097.9(c), 
producer  milk  delivered  to  fluid  milk 
plant)  and  milk  fit)m  a  handler 
described  in  §  1097.9(c)  by  the 
applicable  partial  payment  rate  less 
proper  deductions  authorized  in  writing 
by  producers  from  whom  the  handler 
received  milk,  provided  that  the  amount 
deducted  for  each  producer  does  not 
exceed  the  value  of  the  milk  received 
from  the  producers  during  the  partial 
payment  period  and  the  handler  has 
paid  such  deductions  to  assignees  hy 
the  date  payment  is  otherwise  due  the 
producer. 

(b)  Subject  to  para^phs  (d)  and  (e) 
of  this  section,  each  handler  shall  pay 
to  the  market  administrator  on  or  before 
the  14th  day  after  the  end  of  each  month 
an  amount  equal  to  such  handler’s  value 
of  milk  for  such  month  determined 
pursuant  to  §  1097.60(a),  as  adjusted  by 
the  butterfat  differential  specified  in 


Federal  Register  /  VoL  58,  No.  20  /  Tuesday.  February  2,  1993  /  Rules  and  Regulations  6689 


§  1097.74  and  pursiiant  to  $  1097.60  (b), 

(c)  and  (d),  less: 

(1)  Payments  made  bv  the  handier 
pursuant  to  paragraph  (a)  of  this  section 
for  such  month;  and 

(2)  Proper  deductions  that  were 
authorize  in  writing  by  producers  from 
whom  the  handler  received  milk, 
provided  that  the  amount  deducted  for 
each  producer  does  not  exceed  the  value 
of  the  milk  received  during  the  final 
payment  period  and  provided  that  the 
handler  has  paid  su(m  deductions  to 
assignees  by  the  date  payment  is 
otherwise  due  the  pnmucer; 

(c)  Each  handler  who  received  bulk 
fluid  milk  and  bulk  fluid  cream 
products  from  a  fluid  milk  plant 
operated  by  a  cooperative  association 
s^ll  pay  the  following  amoimts  for 
such  products  to  the  market 
administrator,  who  in  turn  shall 
transmit  such  money  to  the  cooperative 
association. 

(1)  On  or  before  the  2nd  day  prior  to 
the  last  day  of  each  month,  an  amount 
determined  by  multiplying  such 
receipts  during  the  first  15  days  of  the 
month  by  the  applicable  partial 
payment  rate.  If  the  handler  so  elects, 
such  prices  may  be  adjusted  by  the 
butterfat  differential  specified  in 

§  1097.74  for  the  preceding  month. 

(2)  On  or  before  the  14th  day  after  the 
end  of  each  month,  an  amount 
determined  by  multiplying  the  quantity 
of  such  receipts  during  the  month  that 
was  classified  in  each  class  pursuant  to 
§  1097.42(a)  by  the  applicable  class 
price,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1097.74,  plus 
the  applicable  administrative 
assessment,  less  any  payments  made  by 
the  handler  pursuant  to  paragraph  (c)(1) 
of  this  section.  For  the  purpose  of  sudi 
computation,  the  applicable  Class  1 
price  shall  be  the  Class  I  price 
applicable  at  the  transferee  plant  plus 
the  applicable  administrative 
assessment  rate. 

(d)  The  following  conditions  shall 
apply  with  respect  to  the  payments 
prescribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section: 

(1)  Payment  to  the  market 
administrator  shall  be  deemed  not  to 
have  been  made  until  such  payments 
have  been  received  by  the  market 
administrator;  and 

(2)  If  the  date  by  which  payments 
must  be  received  by  the  market 
administrator  falls  on  a  Saturday  or 
Sunday  or  anyday  that  is  a  national 
holiday,  payments  shall  not  be  due  until 
the  next  day  on  which  the  market 
administrator’s  office  is  open  for  public 
business. 

(e)  Payments  due  the  market 
administrator  from  a  cooperative 


association  handler  may  be  offset  by 
payments  determined  by  the  market 
administrator  to  be  due  the  cooperative 
association  pursuant  to  $  1097.73(c). 

§  1097.72  Rata  of  partial  paytnanta. 

Partial  payment  rates  shall  be 
computed  as  follows: 

(a)  During  the  months  of  March 
through  July,  the  previous  month’s  Class 
m  price, 

(b)  for  the  months  of  August  through 
February,  the  previous  month’s  Class  m 
price  plus  $1.00,  and  further  adjusted  by 
the  zone  or  location  adjustment 
applicable  at  the  receiving  plant 

f  1097.73  Payments  to  producers  and  to 
cooperative  aseoelatione. 

(a)  Subject  to  paragraphs  (c)  through 
(e)  of  this  section,  the  mark^ 
administrator  shall  pay  each  producer 
on  or  before  the  last  day  of  et^  month 
for  milk  which  was  received  during  the 
first  15  days  of  each  month;  provided, 
payment  pursuant  to  §  1097.71  (a)  has 
been  received  by  the  market 
administrator.  Such  payment  shall  be 
uniform  to  all  suppliers  of  each  plant  at 
a  rate  per  hundr^weight  equal  to  that 
received  by  the  market  administrator 
less  the  d^uctions  authorized  by  each 
producer  pursuant  to  §  1097.71  (a). 

(b)  Subject  to  paragraphs  (c)  t^ugh 
(e)  of  this  section,  the  market 
administrator  shall  pay  each  producer 
on  or  before  the  16th  day  after  the  end 
of  each  month  for  milk  for  which 
payment  pursiiant  to  §  1097.71  (b)  has 
been  received  by  the  market 
administrator.  Such  payment  shall  be  at 
the  uniform  price(s)  computed  piusuant 
to  §  1097.61  for  the  month,  subject  to 
the  following  adjustments: 

(1)  Any  applicable  adjustments 
pursuant  to  §§  1097.74  and  1097.75; 

(2)  Less  the  payment  described  in 
paragraph  (a)  of  this  section; 

(3)  Less  deductions  for  marketing 
services  pursuant  to  §  1097.86; 

(4)  Less  the  authorized  deductions 
specified  in  §  1097.71  (a)  and  (b)(2);  and 

(5)  Any  adjustments  for  errors  in 
calculating  payments  to  an  individual 
producer  for  past  months. 

(c)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  the  market  administrator, 
on  or  before  the  day  prior  to  the  dates 
specified  in  such  paragraphs,  shall  pay 
to  each  cooperative  association  that  so 
requests  with  respect  to  those  producers 
for  whom  it  markets  milk  and  who  are 
certified  to  the  market  administrator  by 
the  cooperative  association  as  having 
authorized  the  cooperative  association 
to  receive  such  payment  an  amount 
equal  to  the  sum  of  the  individual 
payments  otherwise  due  such  producers 


pursuant  to  paragraphs  (a)  and  (b)  of 
this  section. 

(d)  The  following  conditicms  shall 
apply  writh  respect  to  the  payments 
prescribed  in  paragraphs  (a)  through  (c) 
of  this  section: 

(1)  If  the  date  by  which  such 
payments  are  to  be  made  falls  on  a 
Saturday,  or  Sunday  or  on  any  day  that 
is  a  national  holiday,  such  payments 
need  not  be  made  until  the  next  day  on 
which  the  market  administratOT’s  office 
is  open  for  public  business;  and 

(2)  If  the  application  of  §  1067.71(c)(2) 
or  paragraph  (e)(1)  of  this  section  results 
in  a  delay  in  the  partial  or  final 
payments  by  handlers  to  the  market 
administrator,  the  corresponding  partial 
or  final  payments  prescribed  in 
paragraphs  (a)  through  (c)  of  this  section 
may  be  delayed  by  the  same  number  of 
days. 

(e)  If  the  market  administrator  does 
not  receive  the  foil  payment  required  of 
a  handler  pursuant  to  §  1097.71  he  shall 
reduce  uniformly  per  hundredweight 
the  payments  due  producers  and 
cooperative  associations  for  their  milk 
received  by  such  handler  by  a  total 
amount  not  in  excess  of  the  amount  due 
from  such  handler.  The  market 
administrator  shall  complete  such 
payments  on  or  before  the  next  date  for 
making  payment  pursuant  to  this 
section  following  the  date  on  which  the 
remaining  payment  is  received  from 
such  handler. 

1 1097.74  Butterfat  cfifforentiai. 

For  milk  containing  more  (x  less  than 
3.5  percent  butterfat,  the  imiform  prices 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  pMorat 
butterfat  variation  frt)m  3.5  percrat  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  (kade  A  (92- 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  Hie 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 
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S  1097.75  Plant  location  ad}ustmanta  for 
producers. 

In  making  payment  pursuant  to 
§  1097.73,  the  applicable  uniform  prices 
for  all  milk  received  shall  be  adjusted 
according  to  the  location  of  the  fluid 
milk  plant  where  such  milk  was 
received  at  the  rate  provided  pursuant 
to  §  1097.52. 

S 1 097.77  Ad|ustment  of  accounts. 

Whenever  audit  by  the  market 
administrator  of  any  handler’s  reports, 
books,  records,  or  accounts  discloses 
errors  resuhing  in  money  due  the 
market  administrator  from  such  handler, 
or  due  such  handler  from  the  market 
administrator,  the  market  administrator 
shall  promptly  notify  such  handler  of 
any  amount  so  due  and  payment  thereof 
shall  be  made  on  or  before  the  next  date 
for  making  payments  set  forth  in  the 
provisions  under  which  such  error 
occurred. 

S  1097.78  Charges  on  overdue  accounts. 

(a)  Any  unpaid  obligation  of  a  handler 
pursuant  to  §§  1097.71, 1097.73, 

1097.77,  and  1097.85  shall  be  increased 
one  percent  beginning  on  the  first  day 
after  the  due  date,  and  on  each  date  of 
subsequent  months  following  the  day  on 
which  such  type  of  obligation  is 
normally  due,  subject  to  the  following 
conditions: 

(1)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligatimi,  which  shall 
include  any  unpaid  overdue  charges 
previously  computed  pursuant  to  this 
section;  and 

(2)  For  the  purpose  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  that  prescribed  by  the 
order  because  of  a  handler’s  failure  to 
submit  a  report  to  the  market 
administrator  when  due  shall  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  due  if  the 
remit  had  been  filed  when  due. 

(b)  All  charges  on  overdue  accounts 
shall  be  paid  to  the  administrative 
assessment  fund  maintained  by  the 
market  administrator. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

11097.85  Assessment  for  order 
administrstlon. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  mariiet 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month  six  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Receipts  of  milk  at  fluid  milk 
plants  from  producers  (including 


receipts  from  a  handler  described  in 
§  1097.9(c)  and  such  handler’s  own 
production); 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1097.44(a)(7)  and 
(11)  and  the  corresponding  steps  of 

§  1097.44(b); 

(c)  Receipts  of  milk  by  a  handler 
described  in  §  1097.9(c)  in  excess  of  that 
specified  in  paragraph  (a)  of  this 
section;  and 

(d)  Receipts  of  milk  by  a  handler 
described  in  §  1097.9(b). 

§  1097.86  Deduction  for  marketing 
eervicee. 

(a)  The  market  administrator  in 
making  payments  to  producers  pursuant 
to  §  1097.73  shall: 

(1)  Deduct  7  cents  per  hundredweight 
or  such  amount  not  exceeding  7  cents 
per  hundredweight  as  may  be 
prescribed  by  the  Secretary,  with 
respect  to  milk  (other  than  milk  of  a 
handler’s  own  production)  of  those 
producers  for  whom  the  marketing 
services  set  forth  in  paragraph  (b)  of  this 
section  are  not  being  performed  by  a 
coomrative  association;  or 

(2)  If  so  requested  in  writing  by  a 
cooperative  association,  deduct  such 
amount  as  may  be  authorized  by  the 
member  producers  of  such  association 
from  the  payment  to  be  made  to  such 
producers  for  whom  the  cooperative  is 
performing  the  services  specified  in 
paragraph  (b)  of  this  section  and  pay 
such  amounts  to  the  cooperative 
association  on  or  before  the  date  for 
makii^  payment  to  producers. 

(b)  'Tne  monies  received  by  the  market 
administrator  pursuant  to  paragraph 
(a)(1)  of  this  section  shall  Ito  used  by  the 
market  administrator  to  provide  market 
information  and  to  check  the  accuracy 
of  the  testing  and  weighing  of  their  milk 
for  producers  who  are  not  receiving 
such  service  from  a  cooperative 
association. 

Base-Excess  Plan 

§1097.90  Base  milk. 

Base  milk  means  milk  received  by  a 
handler  from  a  producer  during  any  of 
the  months  of  March  through  )uiy, 
which  is  not  in  excess  of  such 
producer’s  base  computed  pursuant  to 
§  1097.93,  except  that  for  the  months  of 
March  1985  through  July  1985  base  milk 
shall  be  determined  by  the  producer’s 
base  multiplied  by  the  number  of  days 
in  the  month  times  the  percentage  of  the 
producer’s  production  pooled  pursuant 
to  §  1097.13. 

§1097.91  Excess  mUk. 

Excess  milk  means  milk  received  by 
a  handler  from  a  producer  during  any  of 
the  months  of  March  through  July, 


which  is  in  excess  of  the  base  milk  of 
such  producer  for  such  month,  and  shall 
include  all  milk  from  a  producer  for 
whom  no  base  can  be  computed 
pursuant  to  §  1097.93. 

§  1097.92  Computation  ot  dally  avsfsgs 
baas  for  each  producer. 

The  daily  average  base  for  each 
producer  shall  be  determined  by  the 
market  administrator  as  follows:  Divide 
the  total  pounds  of  milk  received  from 
such  producer  by  handlers  fully 
regulated  under  the  terms  of  the 
respective  orders  regulating  the 
handling  of  milk  in  the  Memphis, 

Tenn.;  Fort  Smith,  Ark.;  and  Central 
Arkansas  marketing  areas  (this  Part  1097 
and  Parts  1102  and  1108,  respectively, 
of  this  chapter)  during  the  immediately 
preceding  period  of  ^ptember  through 
January,  %  the  total  number  of  days  in 
such  period  beginning  with  the  first  day 
on  which  milk  is  received  from  such 
producer  by  a  handler  regulated  under 
any  one  of  the  aforesaid  orders,  but  not 
less  than  120.  In  the  case  of  producers 
delivering  milk  to  a  handler’s  plant 
which  first  became  a  fluid  milk  plant 
during  or  after  the  end  of  the  base- 
forming  period,  the  daily  average  base 
for  each  producer  shall  be  that  which 
would  have  been  calculated  for  such 
producer  for  the  entire  base- forming 
period  if  the  handler’s  plant  had  been  a 
fluid  milk  plant  during  such  period.  For 
producer  bases  to  be  calculated  on  or 
before  February  25, 1985,  and  subject  to 
§  1097.94,  the  base  to  be  calculated  for 
each  producer  shall  be  an  amount 
obtained  by  dividing  the  total  pounds  of 
his  producer  milk  (as  defined  under  the 
respective  orders)  received  from  the 
producer  by  all  handlers  fully  regulated 
under  the  terms  of  the  respective  orders 
regulating  the  handling  of  milk  in  the 
Georgia;  Tennessee  Valley;  Louisville- 
Lexington-Evansville;  Ala^roa-West 
Florida;  Memphis,  Tennessee, 
Nashville,  Tennessee;  Fort  Smith, 
Arkansas;  and  Central  Arkansas 
marketing  areas  (parts  1007, 1011, 1046, 
1093, 1097,1098, 1102,  and  1108, 
respectively,  of  this  chapter)  during  the 
immediately  preceding  months  of 
September  1984  through  January  1985 
by  the  total  number  of  days  in  such 
period  beginning  with  the  first  day  on 
which  milk  is  received  from  such 
producer  by  a  handler  regulated  under 
any  one  of  the  aforesaid  orders,  but  not 
less  than  120.  In  the  case  of  producers 
delivering  milk  to  a  handler’s  plant 
which  first  became  a  fluid  milk  plant  or 
a  pool  plant  under  any  of  the  above 
onlers  during  or  after  the  end  of  the 
base-forming  period,  the  daily  average 
base  for  each  producer  shall  be  that 
which  would  have  been  calculated  for 
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such  producer  for  the  entire  base- 
forming  period  if  the  handler’s  plant 
had  been  a  fluid  milk  plant  or  a  pool 
plant  during  such  period. 

§  1097.93  Determination  of  monthly  base 
for  each  producer. 

Subject  to  the  rules  set  forth  in 
§  '1097.94,  the  market  administrator 
shall  calculate  a  monthly  base  for  each 
producer  for  each  of  the  months  of 
March  through  July,  as  follows: 

(a)  If  milk  is  received  by  a  handler  as 
producer  milk  during  the  month, 
multiply  such  producer’s  daily  average 
base  computed  pursuant  to  §  1097.92  by 
the  number  of  days  in  such  month. 

(b)  If  milk  is  received  as  producer 
milk  from  the  same  farm  by  more  than 
one  handler  and/or  by  handlers  fully 
regulated  under  the  terms  of  the  Central 
Arkansas  (part  1108  of  this  chapter)  or 
Fort  Smith,  Ark.  (part  1102  of  this 
chapter),  orders  during  the  month, 
multiply  such  producer’s  daily  average 
base  computed  pursuant  to  §  1097.92  by 
the  number  of  days  in  such  month  and 
multiply  the  result  by  the  percentages  of 
the  total  pounds  of  milk  received  from 
such  producer  by  handlers  fully 
regulated  under  the  terms  of  the  three 
orders  specihed  in  §  1097.92  which 
were  received  by  each  handler  to 
determine  the  amount  of  base  milk 
received  horn  such  producer  by  each 
handler. 

§1097.94  Base  rules. 

The  following  rules  shall  apply  in 
connection  with  the  establishment  of 
bases  for  each  producer  computed 
pursuant  to  §  1097.92: 

(a)  An  entire  base  or  share  of  a  joint 
holder  shall  be  transferred  &om  a 
person  holding  such  base  to  other 
persons  as  of  the  end  of  the  month 
during  which  an  application  for  the 
transfer  of  such  base  is  received  by  the 
market  administrator,  such  application 
to  be  on  forms  approved  by  the  market 
administrator  and  signed  by  the  base 
holder(s)  or  by  the  heirs  and  by  the 
person  to  whom  such  base  is  to  be 
transferred  subject  to  the  following 
conditions: 

(1)  If  a  base  is  held  jointly  and  such 
joint  holding  is  terminated,  the  entire 
base  may  be  transferred  to  one  of  the 
joint  holders; 

(2)  The  share  of  a  joint  base  holder 
may  be  transferred  to  a  person  other 
than  a  joint  holder  of  the  base  only  if  all 
shares  of  the  entire  base  are  at  the  same 
time  transferred  to  the  same  or  other 
persons;  and 

(3)  If  one  of  more  bases  are  transferred 
to  a  producer  already  holding  a  base,  a 
new  base  shall  be  computed  by  adding 
together  the  total  eligible  deliveries 


during  the  period  of  September  through 
January  of  all  persons  in  whose  names 
such  b^s  were  earned  and  dividing  the 
total  by  the  total  number  of  days  in  such 
period  beginning  with  the  first  day  on 
which  milk  was  received  during  the 
months  of  September  through  January 
firom  any  of  such  persons  but  not  less 
than  120  days. 

§  1097.95  Announcement  of  eetabliehed 
bases. 

On  or  before  February  25  of  each  year, 
the  market  administrator  shall  notify 
each  producer  of  the  daily  average  base 
established  by  such  producer,  or  shall 
notify  the  cooperative  association  of 
which  such  producer  is  a  member  of 
such  daily  average  base. 

PART  1099-MILK  IN  PADUCAH, 
KENTUCKY  MARKETING  AREA 

3.  Part  1099  is  amended  by  reinstating 
§§  1099.2  through  1099.86  to  read  as 
follows: 

Definitions 

Sec. 

1099.2  Paducah,  Kentucky  marketing  area. 

1099.3  Route  disposition. 

1099.5  Distributing  plant. 

1099.6  Supply  plant. 

1099.7  Pool  plant. 

1099.8  Nonpool  plant. 

1099.9  Handler. 

1099.10  Producer-handler. 

1099.12  Producer. 

1099.13  Producer  milk. 

1099.14  Other  source  milk. 

1099.15  Fluid  milk  product. 

1099.16  Fluid  cream  product. 

1099.17  Filled  milk. 

1099.18  Cooperative  association. 

1099.19  (Reserved] 

1099.20  Product  prices. 

Handler  Reports 

1099.30  Reports  of  receipts  and  utilization. 

1099.31  Payroll  reports. 

1099.32  Other  reports. 

Qassification  of  Milk 

1099.40  Classes  of  utilization. 

1099.41  Shrinkage. 

1099.42  Classification  of  transfers  and 
diversions. 

1099.43  General  classification  rules. 

1099.44  Classification  of  producer  milk. 

1099.45  Market  administrator’s  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1099.50  Class  prices. 

1099.51  Basic  formula  price. 

1099.51a  Basic  Class  II  formula  price. 

1099.52  Plant  location  adjustments  for 
handlers. 

1099.53  Announcement  of  class  prices. 
Uniform  Price 

1099.60  Handler’s  value  of  milk  for 
computing  uniform  price. 


Sec. 

1099.61  Computation  of  uniform  price 
(including  weighted  average  price). 

1099.62  Announcement  of  imifoim  price 
and  butterfat  difforential. 

Payments  for  Milk 

1099.70  Producer-settlement  fond. 

1099.71  Payments  to  the  producer- 
settlement  fond. 

1099.72  Payments  from  the  producer- 
settlement  fond. 

1099.73  Paynoents  to  producers  and  to 
cooperative  associations. 

1099.74  Butterfat  differential. 

1099.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1099.76  Payments  by  handler  operating  a 
partially  regulated  distributing  plant. 

1099.77  Adjustment  of  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1099.85  Assessment  for  order 
administration. 

1099.86  Deduction  for  marketing  services. 
Definitions 

§  1099.2  Paducah,  Kentucky  marketing 
area. 

The  Paducah.  Ky.  marketing  area, 
hereinafter  called  the  marketing  area, 
means  all  the  territory  within  the 
counties  listed  below  (except  that 
portion  of  any  of  these  counties 
contained  in  the  Fort  Campbell  military 
reservation): 

Kentucky  Counties 

Ballard,  Caldwell,  Calloway,  Carlisle, 
Christian.  Fulton,  Graves,  Hickman. 
Livingston,  Lyon,  Marshall,  McCracken, 
Todd,  Trigg. 

Missouri  Counties 
Mississippi,  New  Madrid,  Pemiscot, 
Scott. 

§1099.3  Route  disposition. 

Route  disposition  means  a  delivery 
(including  disposition  fit)m  a  plant  store 
or  from  a  distribution  point  and 
distribution  by  a  vendor  or  vending 
machine)  of  any  fluid  milk  product 
classified  as  Class  I  milk  to  a  retail  or 
wholesale  outlet  other  than  a  milk  or 
filled  milk  plant.  A  delivery  through  a 
distribution  point  shall  be  attributed  to 
the  plant  from  which  the  Class  I  milk  is 
moved  through  a  distribution  point  to 
wholesale  or  retail  outlets. 

§  1 099.5  Distributing  plant 
Distributing  plant  means  a  plant  in 
which  milk  is  processed  and  parJcaged 
and  from  which  there  is  route 
disposition  during  the  month  in  the 
marketing  area. 

§  1099.6  Supply  plant 
Supply  plant  means  a  plant  (except  a 
distributing  plant)  which  is  qualified  as 
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a  pool  plant  pursuant  to  the  proviso  in 
§  109d.7(fa)  or  a  plant  bom  which  milk 
or  skim  milk  which  may  be  distributed 
in  the  maiketina  area  undera  &ade  A 
label  is  supplied  during  die  month  to  a 
plant  qualified  pursuant  to  §  t09ft.7(a). 

11099.7  Pootpfant 

Except  as  provided  in  paragraph  (c)  of 
this  sefkion,  pool  plant  means; 

(a)  A  distriouting  plant  from  which 
there  is  total  route  disposition,  except 
filled  milk,  in  an  amount  equal  to  45 
percent  or  more  of  its  receipts  of  milk 
nom  dairy  farmei'S  producing  milk 
under  a  (kade  A  dairy  farm  permit  or 
rating  issued  by  a  duly  constituted 
healm  authority  (including  milk  of  such 
dairy  former  diverted  by  the  plant 
operator),  from  handlers  des^bed  in 

§  1099.9(c),  and  fluid  milk  products, 
except  filled  milk,  from  otlmr  plants 
during  the  month  and  from  wmch  there 
is  route  disposition,  except  filled  milk, 
in  the  marketing  area  in  an  amount 
equal  to  a  daily  average  of  3,000  poimds 
or  mare  per  day,  or  10  peccant  or  more 
of  such  receipts,  whichever  is  less: 
Provided,  That  a  plant  which  qualifies 
as  a  pool  plmit  by  complying  with  the 
foregoing  requirements  during  any 
month  shall  be  a  pool  plant  duiing  the 
following  month. 

(b)  A  mstributing  plant  or  supply 
plant  from  which  me  volume  of  milk 
and  skim  milk  shipped  to  pool  plants 
Qualified  pursuant  to  paragraph  (a)  of 
this  section,  or  dispos^  of  as  route 
disposition  (exclumng  filled  milk)  is 
equal  to  not  less  than  50  percent  of  the 
receipts  of  milk  from  dairy  formers 
producing  milk  under  a  Grade  A  dairy 
farm  permit  or  rating  issued  by  a  duly 
constituted  health  authority  (including 
milk  of  such  dairy  farmers  diverted  by 
the  plant  operator),  from  handlers 
described  in  §  1099.9(c).  and  fluid  milk 
products,  except  filled  milk,  received 
from  other  plants:  Provided,  That  if  a 
supply  plant  ships  to  pool  plants 
qualified  pursuant  to  paragraph  (a)  of 
this  section,  milk  and  skim  milk  equal 
to  at  least  75  percent  of  its  receipts  of 
milk  from  su^  dairy  farmers  and 
handlers  described  in  §  1099.9(c)  in 
October  and  November  and  35  percent 
of  such  milk  in  three  additional  months 
during  the  period  from  August  through 
January,  such  piant  shall,  upon  written 
application  to  the  market  administrator 
on  or  before  the  end  of  uich  period,  be 
designated  as  a  pool  plant  until  the  end 
of  any  month  during  the  succeeding 
August  through  January  period  in  which 
the  milk  of  such  plant  is  disposed  of  in 
such  a  way  that  it  becomes  impossible 
for  the  plant  to  reestablish  its 
qualification  under  the  term  of  this 
proinso.  And  provided  further,  That  in 


thftcasftof  a  nipply  plant  operated  Iqr 
a  coopearativeassodation  which 
supple  to  other  pool  plants  at  least 
two^hirds  of  the  producra  milk  of  its 
producer  members  (including  both  the 
milk  deliswred  diiw^y  from  the  f»ms 
of  mmnber  producws  andi  that  ddivoed 
from  the  plant  of  the  association) 
delivered  to  all  plants  during  the 
current  month  or  during  the 
immediately  preceding  12-month 
period,  the  milk  which  such  association 
causes  to  be  delivered  to  the  pool  plants 
of  other  handlers  in  its  capacity  as  a 
handler  described  in  §  1099v9(c),  shall 
be  considered  as  having  been  received 
first  at  the  plant  of  such  cooperative 
association  for  the  purpose  of  qualifying 
such  plant  as  a  pool  plant  pursuant  to 
this  paragraph.  , 

(c I  The  term  Poo/  plant  shall  not  ^ 

apply  to  the  folmMring  plants: 

(1)  A  producer-handler  plcmt; 

(2)  A  distributing  plant  qualified 

pursuant  to  paragraph  (a)  (b)  of  this 

section  whi^  meets  the  requirements  of 
a  fully  regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  a 
greater  quantity  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  during 
the  month  from  such  phmt  as  route, 
disposition  in  the  marketing  arrai 
regulated  by  the  othm-  order  than  in  the 
Paducah,  KY,  mariceting  area:  Provided,. 
That  such  a  distributing  plant  whidi 
was  a  pool  plant  under  this  order  in  the 
immemately  preceding  month  shall 
continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  such  route  disposition  is 
made  in  such  other  marketing  area, 
unless  the  other  order  requires 
regulation  of  the  plant  without  regard  to 
its  qualifying  as  a  pool  plant  under  this 
ordm*  subject  to  the  proviso  of  this 
subparagraph:  And  provided  further,  on 
the  Wsis  of  a  written  application  made 
either  by  the  plant  operator  or  by  the 
cooperative  association  supplying  milk 
to  such  operator’s  plant,  at  least  15  days 
prior  to  the  date  for  which  a 
determination  of  the  Secretary  is  to  be 
effective,  the  Secretary  may  determine 
that  the  route  dispositions  in  die 
respective  marketing  areas  to  be  used  for 
purposes  of  this  subparagraph  shall 
exclude  (for  a  specified  period  of  time) 
route  disposition  made  imder  limited- 
term  contracts  to  govmnmental  bases 
and  institutions; 

(3)  A  distributing  plant  qualified 
pursuant  to  pvagraph  (a)  or  (b)  of  this 
section  which  meets  the  requirements  of 
a  fully  regulated  plant  pursuant  to  the 
provisions  of  another  Federal  ordm^and 
from  which  a  greater  quantity  of  Class 

I  milk,  except  filled  milk,  is  deposed  of 


during  the  month  aa  routo  dispaakion  in 
the  P^ttcah  marketing  area  thrai  in  the 
other  marketing  area,  and  such  <kher 
order  which  fully  regulates  the  plant 
does  not  contain  provisions  to  exempt 
the  plant  from  relation  even  thou^ 
such  plant  has  greater  route  disposition 
in  the  marketing  area  of  the  Paducah. 

KY,  order;  and 

(4j  Any  supply  plant  which  would  be 
subject  to  the  classification  and  pricing 
provisions  of  mother  ordw  issu^ 
pursuant  to  the  Act  unless  such  plant 
qualified  as  a  pool  plant  pursuant  to  the 
proviso  of  paragraph  (b)  of  this  section 
during  the  preceding  August  through 
January  period. 

I1099A  Nonpoot  plant 

Noapool  plant  means  any  milk  or 
filled  milk  receiving,  manixfocturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  fuller  defined  as  follows: 

(a^  Other  order  plant  meane  a  plant 
that  is  fully  subjert  to  the  picing  and 
pooling  provisions  of  another  aider 
issued  pursuant  to  the  Act. 

(b)  Pmducer^handler  plant  meansa 
plant  operated  by  a  producer-handler  as 
defined  in  any  orier  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  Partially  regulated  distributing 
plant  means  a  nonpool  plant  that  is 
neither  an  other  older  pWt  nor  a 
producer-handler  plant,  frrom  which 
there  is  route  disposition  in  consumer- 
type  packages  or  dispenser  units  in  die 
marketing  area  during  the  month. 

(d)  Unregulated  supply  plant  means  a 
nonpool  plant  (other  than  a  producer^ 
handler  plant  or  an  other  order  plant) 
from  which  fluid  milk  products  are 
shipped  to  a  pool  plant. 

11099.9  Handler. 

Handler  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  A  cooperative  association  qualified 
pursuant  to  §  1099.18  with  respc^  to 
milk  of  producers  diverted  pursuant  to 

§  1099.13  for  the  accoimt  of  such 
association; 

(c)  A  cooperative  association  which 
chooses  to  report  as  a  handler  with 
respect  to  milk  which  is  delivered  from 
the  frarni  to  a  pool  plant(s)  of  another 
handler  in  a  tank  truck  owned  or 
operated  by,,  or  xmder  contract  to,  such 
cooperative  association  for  the  account 
of  such  cooperative  associotum.  The 
milk  so  delivered  shall  be  considered  to 
have  been  received  by  such  cooperative 
association  at  a  pool  plant  at  the 
location  of  the  pool  plant  to  which  it  is 
delivrared; 

(d)  Any  person  who  operates  a^ 
partially  regulated  distributing  plant; 
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(e)  A  producer-handler;  or 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1099.7(c). 

§1099.10  Producer-handler. 

Producer-handler  means  any  person 
who  operates  a  dairy  farm  and  a 
distributing  plant,  ^m  which  there  is 
route  disposition  within  the  marketing 
area  but  which  receives  no  other  source 
milk  or  milk  from  other  dairy  farmers. 

§1099.12  Producer. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  producer  means  any 
person  who  produces  milk  under  a 
Grade  A  dairy  farm  permit  or  rating 
issued  by  a  duly  constituted  health 
authority,  which  milk  is  received  at  a 
pool  plant  or  by  a  handler  described  in 
§  1099.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to 

a  pool  plant  from  another  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  n  or  Class  m 
utilization  pursuant  to 
§  1099.44(a)(8)j(iii)  and  the 
corresponding  step  of  §  1099.44(b);  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  whidi  is  reported  as 
diverted  to  an  other  order  plant  if  any 
portion  of  such  person’s  milk  so  moved 
is  assigned  to  Class  I  under  the 
provisions  of  such  other  order. 

§1099.13  Producer  milk. 

Producer  milk  means  all  skim  milk 
and  butterfat  contained  in  milk 
produced  by  a  producer  which  is: 

(a)  Received  during  the  month  at  a 
pool  plant  from  producers  or  frnm  a 
handler  describe  in  §  1099.9(c); 

(b)  Received  by  a  handler  described  in 
§  1099.9(c)  but  which  is  not  delivered  to 
a  pool  plant  of  another  handler  and 
constitutes  shrinkage  pursuant  to 

§  1099.41(c)  or  Class  I  shrinkage;  or 

(c)  Diverted  by  the  operator  of  a  pool 
pant  or  by  a  handler  described  in 

§  1099.9(b)  to  a  nonpool  plant  that  is  not 
a  producer-handler  plant,  subject  to  the 
following  conditions: 

(1)  Not  less  than  5  days’  production 
of  any  producer  whose  milk  is  diverted 
is  physically  received  at  a  pool  plant; 

(2)  If  diverted  by  a  cooperative 
association  for  its  account  as  milk  of  its 
members  to  nonpool  plants  which  does 
not  exceed  33  percent  of  the  milk 
physically  received  from  member 
producers  of  such  cooperative 
association  at  pool  plants  during  the 
month  in  any  of  the  months  of  April 


through  August  and  December  and  25 
percent  in  other  months,  except  that  if 
milk  of  members  is  diverted  by  the 
cooperative  association  in  excess  of  the 
specified  percentages,  no  milk  diverted 
by  the  cooperative  association  during 
the  month  shall  be  producer  milk  umess 
the  cooperative  association  designates 
the  dairy  farmers  whose  milk  is  not 
producer  milk; 

(3)  If  diverted  by  a  handler  in  his 
capacity  as  the  operator  of  a  pool  plant, 
as  milk  of  a  producer  who  is  not  a 
member  of  a  cooperative  association 
diverting  milk  pursuant  to  paragraph 
(c)(2l  of  this  se^on,  which  does  not 
exceed  33  percent  of  the  aggregate 
quantity  of  milk  received  at  sudi  plant 
^m  such  nonmember  producers  during 
the  month  in  any  of  the  months  of  April 
through  August  and  December  and  25 
percent  in  other  months,  except  that  if 
milk  of  nonmember  producers  is 
diverted  by  the  handler  in  excess  of  the 
specified  percentages,  no  milk  diverted 
by  the  handler  during  the  month  shall 
be  producer  milk  unless  the  handler 
designates  the  dairy  farmers  whose  milk 
is  not  producer  milk;  and 

(4)  Such  milk  shall  be  accounted  for 
as  received  by  the  diverting  handler  at 
the  location  of  the  nonpool  plant  to 
which  diverted. 

EfEBctive  Date  Note:  At  53  FR  44854,  Nov. 
7, 1988,  in  §  1099.13,  the  provisions  of 
paragraphs  (c)(2)  were  suspended  and  in 
paragraph  (c)(3)  the  words  “in  his  capacity  as 
the  operator  of  a  pool  plant’’,  “milk  of  a”, 
“who  is  not  a  member  of  a  cooperative 
association  diverting”,  “pursuant  to 
paragraph  (c)(2)  of  this  section”,  “at  such 
plant”,  “such  nonmember”,  “in  any  of  the 
months  of  April  through  August  and 
December  and  25  percent  in  other  months” 
and  “nonmember”  are  suspended 
indefinitely,  pending  a  hearing  to  amend  the 
order. 

§  1099.14  Other  eource  milk. 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in 

§  1099.400))(1)  firom  any  source  other 
than  producers,  handlers  described  in 
§  1099.9(c).  or  pool  plants; 

(b)  Re^ipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1099.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1099.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  whidi  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 


product  spedfied  in  $  1099.40(b)(1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§1099.15  nuM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fluid  milk  product 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  sldm  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  solids,  induding  any  such 
products  that  are  flavored,  cultured, 
modified  with  added  nonfat  milk  solids, 
concentrated  (if  in  a  consumer-type 
package),  or  reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  indude: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  espedally 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
produd  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  solids,  and 
whey;  ancf 

(2)  The  quantity  of  skim  milk  in  any 
modified  produd  spedfied  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  immodified  produd  of  the 
same  nature  and  butterfat  content. 

§  1099.16  Huld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixtmre 
(including  a  cultured  mixture)  of  cream 
and  milk  or  sldm  milk  containing  9 
percent  or  more  butterfat.  with  or 
without  the  addition  of  other 
ingredients. 

§1099.17  FINadmilk. 

Filled  milk  means  any  combination  of 
nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  pn^ud  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  produd,  and  contains 
less  than  6  percent  nonmilk  fat  (or  oil). 

§1099.18  Cooperative  association. 

Cooperative  association  means  any 
cooperative  marketing  assodation 
which  the  Secretary  determines,  after 
application  by  the  assodation: 

(a)  To  be  qualified  under  the 
prodsions  of  the  Ad  of  Congress  of 
February  18, 1922,  as  amended,  known 
as  the  “Capper-Volstead  Ad’’;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be 
engaged  in  making  collective  sales  of  or 
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marinlkig  Bilk  ai  itapiaductfr  fior  tt» 
meinban. 

§1099.19  [RmwvbQ 

§1099.20  ProductprioM. 

The  following  product  pricer  riudl  he 
used  ht  cricttlating  the  Ix^c  Class  II 
formulla  price  pursuant  ta§  1099.51'a: 

(a^Bttt^  price.  Butter  prfor  means 
the  simple  average,  for  the  first  15  dajrs 
of  themoDlh,  of  the  deify' prices  per 
poimdofCratieA  (9Z-score)  butter.  The 
prices  used  shall  bethose  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
AgricuIturEl  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  imtif  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  mccept  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  toestabli^  a 
price,  the  price  for  the  following  week 
shalF  be  the  last  price  that  was 
establidied. 

(b)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average, 
for  the  first  tS-days  oFthe  month,  of  the 
daily  prices  per  pountf  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  ^all  bethose  of  the  National  , 
Cheese  Exchange(<^een  Bay,  WI),  as 
reported  and  published  we^y  by  the 
IMry  Division,  Agpcultural  Marketing 
Service.  The  average  shall  he  compute 
by  the  Director  of  the  Dairy  Division, 
using  the  price  reported  each  week  as 
the  d^ly  price  for  that  day  and  for  each 
following  work-day  until  the  next  price 
is  report^.  A  woric-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the  * 
Exchange  does  not  meet  to  eatablish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
establi^iecL 

(c]  NonM  dry  milk  price.  Nonfat  dry 
milk  price  means- the  simple  average,  for 
the  first  15  days  of  the  month,- o£  the 
daily  prices  pet  pound  of  nonfat  dry 
milk,  which  average  shall  bo  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shdl  be  the  prices. 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat  and 
Grade- A  nonfat  d^  milk,  re^}M:tively, 
for  the  Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  detmmine  the 
simple  average  of  the  prices  reported  for 
the  three  typeaof  nonfat  dry  milk.  Such 
average  be  the  daily  price  far  the 


day  that  such  prices  aiei^Hiried.and'iat 
ea^  paacedkig  warlndey  untiLthe  day 
such  prieeeweie  preMioiislv  lepoited.  A. 
wc»k^^  ia  each  Monday  threiu^, 

Friday  except  narional  hi^days. 

(3)  Add  t^  pricee  datesmined  in 
paragraph  (c)(2)  of  thieaectkm  for  the 
first  15  days  of  the  Boonth  and  diwde 
the  number  of  days  for  which  there  is 
a  daily  price. 

(d)  E^blewhey  price.  Ecfihfo  whey 
price  means  the  simple  average,  for  the 
first  15  days  of  the  months  of  the  daily 
prices  per  pound  of  edible  whey  pawd« 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  (me  price)  of  edible  whey 
powder  for  the  Central  States 
prodiKlion  area,  as  reported  and 
pmblishsd  weekly  by  the  Dairy  Durisicm, 
Agricultural  Marketing  Service.  The 
average  shall  he  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
work-day  rmtil  the  day  such  price  was 
previously  reported.  Aworit-day  is  each 
Monday  through  Friday,  except  national 
holidays. 

Handler  Reports 

§1099^0  BaporU  of  reeeipteawd 
utilization. 

On  or  before  the  6th  day  afterthe  end 
of  each  month,  each  handler  shsll.report 
for  such  mcHith  to  the  market 
administrator,  in  the  detail  and  cm  the' 
forms  prescribed  by  the  maricet 
administrator,  as  follows: 

(a)  Each  handler,  with  lespecd.to  each, 
of  his  po(d  plants,  shall  report  the 
quantities  of  skim  milk  cmd  butterfat 
contmned-in  or  reprasentad  by: 

(1)  Receipts,  of  producer  mi^ 
including  producer  milk  diverted’ by  the 
handler  ^m  the  p(x>l  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §. 1099.9(c); 

(3)  Receipts  of  fluHi milk  products 
and  bulk  fluid  cream  produ^  from 
other  p(K>l  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories-  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  spedfled  in. 

§  1099.40(b)(1);  and 

(6)  The  utilization  or  disposhicm.  of  all¬ 
milk,  filled  milk,  and  milk  products 
required  to  be  repeated  pursuant  to  thia 
paragraph. 

(b)  handler  operating  a  partially 
regul^ed  distributing  plant  shall  repeat 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  repoits- 
required  by  paragraph  (a)  of  thia  section. 
Receipts  of  milk  that  would  have  been, 
producer  milk  if  the- plant  had  been 


fully  regulatad.ahdlbe  reported  in  fimi 
of  prodacaa  rnifk.  Such  report  shall 
show  alsa  the  ({uantity  of  any 
reconstituted  sum  milk  in  route 
disposition  inthemariceting  area. 

(^  Each  handler  described  in.  §  1099.9 
(b)  and  (c).riiall  report: 

(DThecpiantitiaadf  all  skinzmilkand 
butteafst  contained  in  raceipta  (^milk 

(2)  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified' in 
paragE^ha  (a)  through  (c)  of  this  section 
shall  repmt  with  respect  to  his  receipts 
and  utilization  of  m^  filled  milk,  and 
milk  produces  in  su(di  manner  as  the 
market  administrator  may  prescribe. 

§  1099.31.  ftyroU  reports. 

(a)  On  or  before  the  201h  day  after  the 
end  of  each  month,  each  handler 
described  in  §^1099.9  (a),  (b).  and  (c) 
shall  report  to  the  market  administrator 
his  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  marked 
administratex,  showing  for  each 
producer: 

(llHis  name  and  address; 

(2)  The  total  pounds  of  milk  received 
finm  such  producer; 

(3)  The  average  butterfot  content  of 
such  milk;  and 

(4)  The  price  per  hundredwei^,  the 
gross  amount  dcie,  the  amount  and 
nature  of  any  deductions,  and  the  net 
amenmt  paid. 

(Id  Each  haadler  operating  a  partially 
regulated  distributing  plant  wlro  elects 
to  make  (laymmt  pursuant  to 
§  1099.76(b^sfaaU  report  for  each  dairy 
fanner  who  would  have  been  a  {xoducer 
if  the  planthad  been  fully  regulated  in 
the  same  manner  as  prescribe  for 
reports  recpiired  by  paragraph  (a)  of  this 
section. 

§1099b32  OttarmiMrts. 

(a)  On>(X before  the  6th  day  aftOT-the- 
end-  of  each  month,  each  hmidler  riiaH 
report  to  the  market  administrator,  hr 
the  detail  aid  mi  forms  prescribed  by 
the  maricet  administrator,  as  follows; 

(1)  The  name  and  address  of  each 
producer  from  whom  milk  was  not 
received  during  the  previous  months 
and  thsdate  on  vhich  milk  was  first 
received  from  such  producer;  and  * 

(2)  The  name  and:  addresa  of  each 
prochmer  who  discemtinues  deliveries  of 
milk  arad  the  date  an.  which  milk  was 
last  recaived  from  such  producer. 

(b)  In  addxdcMt'to  the  repcHtS'  required 
pursuant  to  paragraph  (a)  of  this  section 
and  §§  106ft.30  a^  1099.21,  each 
handlershall  refiart  such  other 
informatxon  as  the-  m^et  achninistzator 
deems  necessary  to  verify  or  establish 
such-.hoidler's  ohligolian  underthe 
orden 
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Qassification  of  Milk 

f  1098^40  CtaMMof  MUItaation. 

Except  as  provided  in  §  1099.42,  all 
skim  milk  and  bntterfiat  required  to  be 
reported  by  a  handler  pnzwiaiU  to 
§  1099.30  ^all  be  claskfied  as  fidlows: 

(a)  Class  I  milk.  Class  1  milk  shall  be 
all  skkn  milk  and  butterfiat: 

(1)  Disposed  of  in  ^e  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  U  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  pteroent  or  more 
nonmilk  fat  (or  oil)  th^  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  eection; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  Mragra^  (b)(1)  ^  this  sectkm; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  ^d  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food 
products  (other  than  milk  products  and 
filled  milk)  are  processed  and  from 
which  thare  is  no  dispoation  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cmeese,  lowiat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  nuUc  mixes  (or 
bases)  containing  20  percent  at  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that 
specified  in  paragraph  (c)(l)(iv)  of  this 
section; 

(iv)  Plastic  cream,  fi'ozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  in  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese); 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  any  concentrated  milk  product  in 
bulk,  fluid  form  that  is  used  to  produce 
a  Class  in  product; 

(v)  Evaporated  or  condensed  miBc 
(plain  or  sweetened)  in  a  consumer-t3rpo 


package  and  evaporated  or  condensed 
skim  miHc  (plain  or  sweetened)  in  a 
consximer-type  package;  and 

(vi)  Any  prodnc:t  not  otherwise 
specified  in  this  section; 

(2)  In  inventory  at  the  end  of  &e 
month  of  flidd  mi&  prcxlucts  in  bulk  or 
packaged  form  md  producis  specified 
in  paragraph  (b)(1)  ^  this  sactron  in 
bulk  form; 

(3)  In  fluid  milk  [Hoducts  and 
pr^ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  dispo^  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  prcxiucts  and 
products  specified  in  paragraph  (ld(l)  of 
this  section  that  are  dump^  by  a 
handler  if  die  market  administrator  is 
notified  of  sudi  dumping  in  advant:e 
and  is  given  the  oppwtunity  to  verify 
such  exposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  Xid  milk 
product  definition  pursuant  to 

§  1099.15;  and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1099.41(a)  to  Xe  receipts  specified  in 
§  lt)99.41(a)(2)  and  in  shrinkage 
specified  in  §  1099.41  (b)  and  (c). 

11099.41  ShrMo^a. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  $  1099.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butteifst, 
respectively,  at  each  pool  plant  to  tiie 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowad 
pursuant  to  such  paragra^;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
sec:tion  which  was  received  in  Xa  form 
of  a  bulk  fluid  milk  product  or  a  bufle 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  prodneer  milk 
(excluding  milk  diverted  by  the  plant 
opwator  to  another  plant  and  milk 
received  from  a  handler  described  in 

§  1099.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  firom  a  handler  described  in 

§  1099.9(c),  exce^  that  if  the  operator  of 
the  plant  to  whiim  the  milk  is  delivered 


purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  bnn  bulk  tank 
samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  anotiier  plant,  exc^ 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  pimdiasas  sudi 
milk  on  the  basis  of  weights  detnmined 
from  its  measurement  the  farm  and 
butterfat  tests  determined  firom  Svin 
bulk  tank  samjdes,  the  applicable 
percentage  under  Xis  subparagraph 
shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  m 
classifi^ticm  is  requested  by  the 
operates  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  flind 
milk  products  received  firom 
unregulated  supply  plants,  excluding 
the  quality  for  which  Class  U  or  Cless  Cl 
classificatkm  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  r8^>ective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1).  (2),  (4),  (5),  and  (6) 

of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1099.9  (b)  or  (c),  but  not 
in  excess  of  0.5  percent  of  the  ddm  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purdiases  such  milk 
on  the  basis  of  weights  determiaed  from 
its  measurement  at  the  furm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  persgrai^  for  the 
cooperative  association  sh^  be  zero. 

§  1099.42  Claesification  of  tranefare  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim  milk 
or  butterfat  transferred  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  firom  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Ckss  l 
milk  unless  the  operators  of  both  plants 
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request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  foUoMdng  conditions: 

(1)  The  skim  milk  or  Dutterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1099.44(a)(12)  and  the  corresponding 
step  of  §  1099.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  sovirce  milk  to 
be  allocated  pursuant  to  $  1099.44(a)(7) 
or  the  corresponding  step  of 

§  1099.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  1 
utilization  to  siich  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1099.44(a) 

(11)  or  (12)  or  the  corresponding  steps 
of  §  10^.44(b),  the  skim  milk  or 
butterfat  so  transferred,  up  to  the  total 
of  the  skim  milk  and  butterfat, 
respectively,  in  such  receipts  of  other 
source  milk,  shall  not  be  classified  as 
Class  1  milk  to  a  greater  extent  than 
would  be  the  case  if  the  other  source 
milk  had  been  received  at  the  transferee- 
plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
order  plant  shall  be  dassified  in  the 
following  manner.  Such  dassification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  produds,  respedively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1),  (2),  or  (3) 
of  this  sedion: 

(1)  If  transferred  as  packaged  fluid 
milk  produds,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  produd  under  the  other  order. 

(2)  if  transferred  in  bulk  form, 
dassification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  sedion); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respedive 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  D  or  Class  111  milk  to 
the  extent  of  such  utihzation  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 


(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  imder  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  dassification  under  this 
paragraph,  dassification  shall  be  as 
Class  I,  subjed  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  difierent 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  dass 
coi>sisting  primarily  of  fluid  milk 
products  shall  be  dassified  as  Class  1 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  dasses  shall  be 
classified  as  Qass  in  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
produd  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
produd  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1099.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  transferred  in  the 
following  forms  from  a  pool  plant  to  a 
producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified: 

(1)  As  Gass  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  produd;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  H  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  produd.  For  this 
purpose,  the  producer-handler’s 
utilization  of  skim  milk  and  butterfat  in 
each  class,  in  series  beginning  with 
Class  III,  shall  be  assigned  to  the  extent 
possible  to  his  receipts  of  skim  milk  and 
butterfat.  respedively,  in  bulk  fluid 
crean^roduds,  pro  rata  to  each  source. 

(d)  Iransfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferr^  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  1  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
produd;  and 

(2)  As  Class  1  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  produd, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2Ki)  (o)  and  (h)  of  this 
sedion  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  sedion: 

(a)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  his 
report  of  receipts  and  utilization  filed 


pursuant  to  $  1099.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(b)  The  nonpool  plant  operator 
mdntains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  frnm  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  produds  firom  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

fri)  Pro  rata  to  receipts  of  packaged 
fluid  milk  produds  at  such  nonpool 
plant  from  pool  plants; 

(h)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  produds  at  such  nonpool  plant 
from  other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  produds  at  such  nonpool  plant 
from  pool  plants;  and 

(d)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
produds  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Gass  1  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
produds  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  pro^ds  from 
such  plant  and  are  allocated  to  Gass  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence; 

(o)  Pro  rata  to  receipts  of  fluid  milk 
produds  at  such  nonpool  plant  from 
pool  plants;  and 

(b)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Gass  1 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant’s  receipts  . 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
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which  the  market  administrator 
determines  constitute  regular  soxnces  of 
Grade  A  milk  for  sudi  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  &ua  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  to  any  rerauning  Class  I 
utilization,  then  to  Class  Ql  utilizatioa, 
and  than  to  Class  U  utilizatioa  at  such 
nonpool  plant;  * 

(vu)  Receipts  t^bulk  fluid  cream 
prodi^s  at  flie  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  HI  utihzation,  then  to 
any  resMining  Class  II  utilizetion,  and 
then  to  Class  I  utilizadon  at  such 
nonpool  plant,  and 

(viii)  fn  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
sidiparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products 
transferred  from  such  nonpool  plant  to 
a  plant  not  fully  regulhted  rmder  any 
F^eral  miflc  order  shall  be  classified  on 
the  basis  of  the  second  plant’s 
utilization  using  the  same  assignment 
priorities  at  the  second  plant  t^t  are  set 
forth  in  this  subparagraph. 

§1099.43  General  claasWcattow  rulea. 

In  detennining  the  classification  of 
producer  milk  pursuant  to  §  1099.44, 
the  following  rules  shall  ^p^. 

fa)  Each  month  the  market 
administrator  shall  oonrect  for 
mathematical  and  other  c^vkhu  errors 
all  reports  filed  puruiant  to  §  1099.30 
and  ^aii  compute  s^Muately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  fm 
which  it  is  the  handler  pursuant  to 
§  1099.9(b)  or  (c)  the  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §§  1099.40, 
1099.41,  and  1099.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  con»dered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amoimt  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids:  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1099.9  (b)  or 
(c)  shall  be  determined  separately  finm 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 


§1099.44  Classification  of  producer  mUk. 

For  each  monfli  flie  market 
administialor  shall  determine  the 
classification  of  producer  milk  of  each, 
handler  dmcribed  in  §  1099.9(a)  for  each 
offals  pool  plants  separately  and  of  eadi 
handler  descrfl)ed  in  §  1099.9  (b)  and  (c) 
by  allocating  the  handler’s  recripts  of 
skim  milk  and  butterfat  to  his  utilization 
as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  tiie  total  pounds  of 
skim  milk  in  Class  m  the  pounds  of 

milk  in  shrinkage  specified  in 
§  1099.41(b); 

(2)  Subtil  from  the  totid  pounds  of 
skim  milk  in  Class  1  the  pounds  of  skim 
milk  in  receipts  of  packmed  fluid  miHt 
products  from  an  unregumed  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  ofliset  for  any  oflier 
payment  obligation  under  any  order, 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  eadi  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  anotiier 
order  phmt,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  tills 
section,  as  follows: 

(U  From  Class  in  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(li)  From  Class  I  niiUc,  the  remainder 
of  sudi  receipts; 

(4)  Subtract  the  pounds  of  skim 
milk  in  Claes  H  the  pounds  of  skim  milk 
in  products  spedfi^  in  §  1099.40(bKl) 
that  were  recmved  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  milk  remaining  in 
Class  fl; 

(5)  Subtract  from  the  remaining 
po«^  of  ekim  milk  in  Class  n  ^ 
pounds  of  skim  milk  in  products 
specified  in  §  1099.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  montii 
in  packaged  form,  ^t  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n.  This  subparagraph  shall  apply 
only  if  the  pool  plant  was  subject  to  tiie 
proAdsions  of  this  subparagraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(6)  Subtfact  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
poimds  of  skim  milk  in  other  source 
milk  (except  that  received  in  the  form  of 
a  fluid  milk  product  or  a  fluid  cream 
prodiict)  that  is  used  to  produce,  or 
added  to,  any  product  specified  in 

§  1099.40(b),  but  not  in  excess  of  the 
pounds  of  sidm  milk  remaining  in  Class 
H; 


(7)  Subtract  in  the  order  specified 
below  firom  the  pounds  of  sl^  milk 
remaining  in  ea^  class,  in  series 
beginniM  with  Class  HI.  the  pounds  of 
skim  mine  in  each  of  the  following: 

'(i)  Ofoer  source  milk  (except  that 
received  in  tiia  form  of  a  fioid  milk 
product)  and,  if  paragraph  (a3(S)  of  this 
section  applies,  packaged  invento^  at 
die  beginning  of  the  month  of  products 
specified  in  §  1099.40(bKl)  that  was  not 
subtracted  piirsaant  to  paragraphs  (a) 

(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  whum  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  imidentifled  sources; 

(hr)  Receipts  of  fluid  milk  products 
fit»m  a  producer-handler  as  defined 
under  ^s  or  any  otiier  Federal  ndlk 
order; 

(v)  Receipts  of  reconstituted  ridm 
milk  in  filled  milk  from  an  unregulated 
supply  plant  tiiat  were  not  sifotracted 
pursuant  to  paragraph  (a)(2)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filM  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  sldm  milk  is 
allocated  to  CSass  I  at  the  transferor- 
plant; 

(8)  Subtract  hi  the  order  specified 
below  firtna  the  pounds  of  stim  mi& 
remaining  in  A  and  Class  m.  in 
seouence  beginning  with  Qass  DL 
U)  The  pounds  oT  skim  milk  in 
re^pts  of  fluid  milk  products  from  an 
unregulated  supply  plant  tiiat  were  not 
subtracted  pmsuant  to  paragraphs  (aK2) 
and  (7)(v)  of  tins  section  for  wfodi  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  milk  remaining  in  Class 
n  and  Class  m  combined; 

(ii)  *1116  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtr^ed  pursuant  to  paragraphs  (a)(2). 
(7)(v),  and  (8Ki)  of  this  section  which 
are  in  excess  of  the  poimds  of  skim  milk 
determined  pursuant  to  paragraphs 
(aKBKii)  (a)  through  (c)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  ^m  Class  n  and  Class  in 
combined  exceed  the  pounds  of  skhn 
milk  remaining  in  such  classes,  the 
pounds  of  skim  miUc  in  Gass  n  and 
Gass  m  combined  shall  be  increased 
(increasing  as  necessary  Class  m  and 
then  Gass  II  to  the  extent  of  avail^le 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  tiie  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
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subtracted,  and  the  pounds  of  skim  milk 
in  Class  1  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  eaidi  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  1  utilization 
resulting  from  reported  Class  1  transfers 
between  pool  pkmts  of  the  handler); 

(h)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7){vi)  of  this 
section;  and 

(c)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remeiioing  at  this 
allocation  step  at  all  pool  plants  of  the 
handler:  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  11  or  Qass  III  classification  is 
requested  hy  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  in 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI.  the  pounds  of 
skim  milk  in  Gass  DI  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1099.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section: 

(11)  Subject  to  the  provisions  of 
paragraphs  (aKll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  1  and  in 
Class  n  and  Class  ID  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 


Class  II  and  Class  in  combined  being 
subtracted  first  from  Class  ID  and  then 
from  Gass  II,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2),  (7)(v),  and  (8)(i)  and  (ii)  of  this 
section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  tmre^lated 
supply  plant  from  which  fluid  milk 
pr^ucts  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Gass  11  and  Gass  Ul 
combined  pvursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  D  and  Gass  111 
combined  shall  be  increased  (increasing 
as  necessary  Gass  IK  and  then  Gass  Q 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
poimds  of  skim  milk  in  Gass  1  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Gass  I  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class, 
the  pounds  of  skim  milk  in  Gass  1  shall 
be  increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Gass  11  and 
Gass  ni  combined  shall  be  decreased  by 
a  like  amotmt  (decreasing  as  necessary 
Gass  in  and  then  Gass  U).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the . 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  1  utilization  is 
available. 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  fi^m  another  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  piusuant  to 
paragraphs  (a)(7)(vi)  and  (8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Gass  I  and  in  Gass  II  and  Gass  III 
combined,  with  the  quantity  prorated  to 
Gass  n  and  Gass  in  combined  being 


subtracted  first  from  Gass  m  and  then 
fittm  Gass  U,  with  respect  to  wliichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Gass  1  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1099.45(a):  or 

(h)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler); 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Gass  n  and  Gass  in  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Gass  II  and  Gass  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Gass  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Gass  n  and  Gass  ID  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Gass  II  and  Gass  111 
combined  shall  be  increased  (increasing 
as  necessary  Gass  IH  and  then  Gass  11 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Gass  I  shall  be 
decreased  by  a  like  amoimt.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Gass  I  that  exceeds  the  pounds  of 
skim  mijk  remaining  in  such  class,  the 
poimds  of  skim  milk  in  Gass  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Gass  Q  and 
Gass  in  combined  shall  be  decreased  by 
a  like  amoimt  (decreasing  as  necessary 
Gass  ni  and  then  Gass  II).  In  such  case^ 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
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handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  bom  the  poimds  of  skim 
milk  remaining  in  each  class  the  poimds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
bom  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1099.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  wi&  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  1m  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 

(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

§  1099.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  ft-om  other  order 
plants  pursuant  to  §  1099.44(a)(12)  and 
the  corresponding  step  of  §  1099.44(b), 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1099.44  on  the 
basis  of  such  report,  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
veriflcation  of  such  report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 


such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the 
receiving  handler,  and,  as  necessary, 
any  changes  in  such  allocation  arising 
from  the  verification  of  such  report 

(d)  Upon  request,  report,  on  or  before 
the  25th  day  after  the  end  of  each 
month,  to  each  cooperative  association 
described  in  §  1099.86(b)  the  percentage 
of  milk  which  was  caused  to  be 
delivered  by  such  association  or  by  its 
members  and  which  was  used  in  each 
class  by  each  handler  receiving  any 
such  milk.  For  the  purpose  of  this  report 
the  milk  so  received  s^ll  be  prorated  to 
each  class  in  the  proportion  that  the 
total  receipts  of  milk  from  producers  by 
such  handler  were  used  in  each  class. 

Class  Prices 

§1099.50  Class  prices. 

Subject  to  the  provisions  of  §  1099.52, 
the  class  prices  for  the  month  per 
hundredweight  of  milk  containing  3.5 
percent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  From  the  effective 
date  hereof  through  April  30, 1988,  and 
thereafter  until  amended,  the  Class  I 
price  shall  be  the  basic  formula  price  for 
the  second  precedii^  month  plus  $2.39. 

(b)  Class  n  price.  'Ine  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  n 
formula  price  computed  pursuant  to 

§  1099.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  excels  the  value  computed 
pursuant  to  paragraph  (b)t2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  n  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1099.51  and  add  10  cents;  and 

(2)  Determine  for  the  .same  12-month 
pariod  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  n 
formula  prices  computed  pursuant  to 

§  1099.51a. 

(c)  Class  in  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1 099.51  Basic  formula  pries. 

The  basic  formula  price  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 


in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent  butter^ 
fat  basis  and  rounded  to  the  nearest 
cent.  For  such  adjustment,  the  butterfat 
differential  pursuant  to  §  1099.74  shall 
be  used. 


|1099.51a  Basic  Class  i  formtiia  prioa. 

The  basic  Class  U  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  §  1099.51 
for  the  second  pre<»ding  month  plus  or 
minus  the  amount  computed  pursuant 
to  paragraphs  (a)  through  (d)  of  this 
se^on: 

(a)  The  gross  values  per 
hundredweight  of  milk  used  to  ' 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1099.20  6md  yield  factors  in  effect 
under  the  Diary  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 


sum  of  the  following  computations: 

(i)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Promm  for  cheddar  cheese; 

(li)  Multiiny  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 
(iii)  Subtract  frnm  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Pro^mn  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  under  the  Price  Support 
Pro^m  for  edible  whev. 

(^  'The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Pro^m  for  butter;  and 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Wee 
Support  Program  for  nonfat  dry  milk. 

(o)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 


cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(c)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  determining  the  relative 
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proportion  that  the  date  included  in 
each  of  the  following  sid>paragrapha  is 
of  the  total  of  the  data  leinesentea  in 
paragpapha  (c)  (1)  and  (2)  of  this  aecticm: 

(1)  Combine  the  total  American 
che^  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Economics  and  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  the 
yield  factor  used  under  the  Pri» 

Sui^xirt  Program  for  cheddar  cheeee  to 
determine  t^  quantity  of  milk  used  in 
the  production  erf  American  cheddar 
cheese;  and 

(2)  Combine  the  total  nonfat  dry  milk 
pr^uction  for  the  Strtes  of  Minnesota 
and  Wiscemsin,  as  reported  by  the 
Economics  and  Statistics  Service  of  the 
Depiurtment  for  the  third  preceding 
month,  and  divide  by  the  yield  factor 
used  under  the  Price  Support  Program 
for  nonfat  dry  milk  to  determine  the 
quantity  of  milk  used  in  the  productimr 
of  butter-nernfat  dry  milk. 

Nate:  The  oenputation  of  the  basic  Class 
II  formula  price  is  afSected  by  a 
determination  document  published  on 
September  6, 1984, 49  FR  35078. 

fd)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
humhedweight  of  milk  determined 
pursuant  to  paragraph  (b)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section. 

1 1099,52  Plant  location  ad}ustments  for 
handiws. 

(a)  For  milk  received  from  producers 
at  a  plant  located  outside  the  State  of 
Kentucky  and  north  of  an  east-west  line 
running  through  the  southern  boundary 
of  the  ^ate  of  Kentucky  and  more  than 
40  miles  by  shortest  highway  distance 
as  measured  by  the  market 
administrator,  from  the  nearest  County 
Courthouse  in  any  of  the  counties 
included  in  the  maiketing  area  and 
disposed  of  as  Class  I  mi&  or  assigned 
Class  I  location  adjustment  credit 
pursuant  to  paragraph  (b)  of  this  section, 
the  price  computed  pursuant  to 

§  1099.50(a)  shall  be  reduced  by  12.5 
cents,  plus  2.5  cents  for  each  10  miles 
or  fracticui  thereof  that  such  distance 
exceeds  50  miles. 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  as«gned  Class  1 
disposition  at  the  transferee-plant,  in 
excess  of  the  sum  of  95  percent  of  the 
receipts  at  such  plant  from  producers 
and  handlers  described  in  §  1099.9(c), 
and  the  volume  assigned  as  Class  1  to 
rec8i{Hs  bom  other  order  plants  (and 
unr^ulated  supply  plants)  such 
assignment  to  m  made  first  to 
transferor-plants  at  whidi  no  location 


adjustment  credit  is  applicable  and  then 
in  sequoaoe  beginning  ¥rith  the  plant  at 
which  the  least  kicat^  sdjustment 
wotild  sp|rfv. 

(c)  The  Cl^  1  price  applicable  to 
other  source  milk  shall  M  adjusted  at 
the  rates  set  forth  fai  paragraph  (a)  of  this 
section,  except  that  tne  adjiMted  Class  1 
price  shall  not  be  less  than  the  Class  in 
price. 

i1099JS3  Announcement  of  daaa  prices. 

The  maricet  administrator  shall 
annoimce  wblicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  {wice  for 
the  following  month,  the  Class  m  price 
for  the  preceding  month,  and  on  or 
before  the  15th  ^y  of  each  memth  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  §  1099.50(b). 

Uniform  Price 

f  1099.60  Handler's  value  of  milk  for 
computing  unifonn  price. 

For  the  purpose  of  computing  the 
uniform  {nice,  the  market  administrator 
shall  determine  for  eech  month  the 
value  of  milk  frf  each  handler  with 
res{>ect  to  each  of  his  pool  plants  and  of 
eadi  handler  described  in  §  1099.9  (b) 
and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  eacn  class  as  determined 
pursuant  to  §  1099.44  by  the  applicable 
class  prices  and  add  the  resulting 
amounts; 

(b)  Add  the  amoimts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  bom  each  class  pursuant  to 
§  1099.44(a)(14)  and  the  ccnre8{>onding 
step  of  §  1099.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1099.74,  that 
are  applicable  at  the  location  of  the  [tool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difierence  between  the 
Class  in  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  {>ool  plant  or  the  Class 
n  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundiredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  II  pursuant  to 

§  1099.44(a)(9)  and  the  corres{>ODding 
step  of  §  1099.44(b); 

(a)  Add  the  amount  obtained  from 
multiplying  the  difierence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
{pursuant  to  §  1099.44(aK7)  (i)  throu^ 
(iv)  and  the  corresponding  step  of 
§  1099.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  another  ender 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  differmice  between  the 


Class  1  pries  spplicabie  at  the  location 
of  the  transfiBffor-plant  and  the  Class  HI 
{Kioeby  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1099.44(a)(7)  (v)  and  (vi) 
8M  the  cocre^panding  step  of 
S  1099.44(b);  and 

(f)  Add  the  amount  obtained  from 
multip)3ring  the  Class  I  phcB  a{^licable 
at  the  kKation  of  the  nearest 
unr^pilated  supply  plants  from  whkh 
an  equivalent  volume  was  recrived  by 
the  {Munds  of  skim  milk  and  butter&t 
subtracted  frtmt  Class  I  pursuant  to 

§  1099.44(a)(11)  and  the  emreaponding 
step  at  S  1009.4^),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  firmn  an 
unregulated  supply  plant  to  the  extent 
that  an,  equivalent  amount  of  skim  milk 
or  butterfrri  dis{)08ed  of  to  sudi  plant  by 
handlers  fully  related  undw  any 
Federal  milk  ordm  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  {>ayment 
obligatimi  under  any  mder. 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985,  subtract  the 
amoimt  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  {Kxrf 
plant  from  another  order  plant  amd 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  {>er  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
diflerence  ({msitive  only)  betweMi  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant 

f  1099.61  Computation  of  uniform  price 
(including  weighted  average  price). 

For  each  month,  the  market 
administrator  shall  compute  the 
uniform  price  {>er  hundredweight  of 
milk  of  3.5  {)ercent  butterfat  content, 
f.o.b.  market,  received  from  producers 
as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1099.60  for  all 
handlers  who  filed  the  reports 
prescribed  by  §  1099.30  for  the  month 
and  who  made  the  payments  pursuant 
to  §§  1099.71  and  1099.73  fm  the 
preceding  month; 

(b)  Add  an  amount  equivalent  to  the 
sum  of  the  net  deductions  (reductiems 
less  increases)  for  locaticm  adjustmmits 
to  be  made  from  producer  {>ayment8 
pursuant  to  §  1099.75; 

(c)  Add  an  amount  equivalent  tonne- 
half  the  unobligated  balance  in  the 
producw-setUement  fund; 

(d)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations; 
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(1)  Ibe  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1099.60(1): 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  amount 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  resiilting  figiu^  shall 
be  the  “weighted  average  price,”  and, 
the  “uniform  price”  for  milk  received 
from  producers. 

§  1099.62  Announcement  of  unHonn  price 
and  butterfat  dHferentiaL 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  Ibe  10th  day  after  the  end  of  each 
month  the  uniform  price  for  suck 
month. 

Payments  for  Milk 

§1099.70  Producer-aettlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund, 
known  as  the  “producer-settlement 
fund”,  which  shall  function  as  follows: 

(a)  All  payments  made  by  handlers, 
pursuant  to  §§  1099.71 1099.76,  and 
1099.77  shall  be  deposited  in  this  fund, 
and  all  payments  made  pursuant  to 
§§  1099.72  and  1099.77  shall  be  made 
from  this  fund:  Provided,  That 
payments  due  to  any  handler  shall  be 
of^t  by  payments  due  from  such 
handler. 

§1099.71  Paymonts  to  the  producor- 
aetdement  fund. 

(a)  On  or  before  the  12th  day  after  the 
I  end  of  the  month,  each  handler  shall 

pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amoimt  specified  in 
paragraph  (a)(2)  of  this  section: 

>  (1)  The  totad  value  of  milk  of  the 

(  hanger  for  such  month  as  determined 
pursuant  to  §  1099.60. 

(2)  The  sum  of: 

I  (i)  The  value  at  the  uniform  price,  as 

I  adjusted  pursuant  to  §  1099.75,  of  such 
;  handler’s  receipts  of  producer  milk;  and 

(ii)  The  value  at  the  weighted  average 
!.  price  applicable  at  the  location  of  the 
’  plant  from  which  received  of  other 
f  soiirce  milk  for  which  a  value  is 
computed  pursuant  to  §  1099.60(f). 

(b)  On  or  before  the  25th  day  after  the 
\  end  of  the  month  each  person  who 

I  operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
^  order  providing  for  individual-handler 

pooling  shall  pay  to  the  market 
I  administrator  an  amount  computed  as 

follows: 


(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk  in 
route  disposition  from  such  plant  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  plant.  If  there  is  such 
route  disposition  from  such  plant  in 
marketing  areas  regulated  by  two  or  . 
more  marketwide  pool  orders,  the 
reconstituted  skim  milk  allocated  to 
Class  I  shall  be  prorated  to  each  order 
according  to  such  route  disposition  in 
each  marketing  area;  and 

(2)  Compute  the  value  of  the 
reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  by 
multiplying  the  quantity  of  such  skim 
milk  by  the  difierence  between  the  Class 
I  price  imder  this  part  that  is  applicable 
at  the  location  of  &e  other  order  plant 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  m  price. 

§1099.72  Paymento  from  the  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month  the  market 
administrator  shall  pay  to  each  handler 
the  amount,  if  any,  by  which  the 
amoimt  computed  pursuant  to 
§  1099.71(a)(2)  exceeds  the  amoimt 
computed  pursuant  to  §  1099.71(a)(1).  If 
at  such  time  the  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  all  payments  pursuant  to  this 
section,  the  market  administrator  shall 
reduce  uniformly  such  payments  and 
shall  complete  such  payments  as  soon 
as  the  appropriate  funds  are  available. 

§1099.73  Payments  to  producers  and  to 
coopsrativo  associations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  handler 
operating  a  pool  plant  shall  make 
payment  to  each  producer  from  whom 
milk  is  received  during  the  month  as 
follows: 

(1)  On  or  before  the  last  day  of  each 
month  to  each  such  producer  who  did 
not  discontinue  shipping  milk  to  such 
handler  before  the  25th  day  of  the 
month,  an  amount  equal  to  not  less  than 
the  Class  in  price  for  the  preceding 
month  multiplied  by  the  hundredweight 
of  milk  received  from  such  producer 
during  the  first  15  days  of  the  month, 
less  proper  deductions  authorized  by 
such  pr^ucer  to  be  made  from 
payments  due  pursuant  to  this 
subparagraph; 

(2)  On  or  before  the  17th  day  of  the 
following  month,  an  amount  equal  to 
not  less  man  the  uniform  price,  as 
adjusted  pursuant  to  §§  1099.74  and 
1099.75,  multipUed  by  the 
himdredweight  of  milk  received  from 
such  producer  during  the  month, 
subject  to  the  following  adjustments:  (i) 
Less  payments  made  to  such  producer 


pursuant  to  paramph  (a)(1)  of  this 
section,  (ii)  less  deductions  for 
marketing  services  made  pursuant  to 
§  1099.86,  (iii)  plus  or  minus 
adjustments  for  errors  made  in  previous 
payments  made  to  such  producer,  and 
(iv)  less  proper  deductions  authorized 
in  writing  hy  such  producer:  Provided, 
That  if  by  such  date  such  handler  has 
not  received  full  payment  pursuant  to 
§  1099.72  from  the  market  administrator 
for  such  month,  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  amount  of  such  underpayment. 
Payments  to  producers  shall  be 
completed  thereafter  not  later  than  the 
date  for  making  payments  pursuant  to 
this  para^ph  next  following  after  the 
receipt  of  the  balance  due  from  the 
market  administrator; 

(b)  In  the  case  of  a  Cooperative 
association  qualified  pursuant  to 

§  1099.18  wffich  has  so  requested  any 
handler  in  writing,  such  handler  shall 
on  or  before  the  third  day  prior  to  the 
date  on  which  payments  are  due 
individual  producers  pursuant  to 
paragraph  (a)  of  this  section  pay  the 
cooperative  association  for  milk 
received  during  the  month  from  the 
producer  members  of  such  association 
an  amount  equal  to  not  less  than  the 
amoimt  due  such  producer  members 
pursuant  to  paragraph  (a)  of  this  section: 
Provided,  That  the  proper  deductions 
referred  to  in  paragraphs  (a)(1)  and 
(2)(iv)  of  this  section  shall  be  valid  in 
the  case  of  cooperative  members  only  if 
authorized  in  writing  by  such 
cooMrative; 

(c)  Each  handler  shall  also  make 
payment  to  a  cooperative  association 
delivering  milk  to  such  handler 
pursuant  to  §  1099.9(c)  for  milk  so 
delivered  as  follows: 

(1)  On  or  before  the  25th  day  of  the 
month  an  amount  equal  to  not  less  than 
the  Class  in  price  for  the  preceding 
month  multiplied  by  the  hundredweight 
of  milk  so  received  from  such 
cooperative  association  during  the  first 
15  days  of  the  month,  less  proper 
dedu^ons  authorized  in  voting  by  the 
coo^rative  association; 

(2)  On  or  before  the  14th  day  of  the 
following  month  not  less  than  the 
uniform  price,  as  adjusted  pursuant  to 
§§  1099.74  and  1099.75,  multiplied  by 
the  hundredweight  of  milk  so  received 
from  the  cooperative  association  during 
the  month,  subject  to  the  following 
adjustments:  (i)  Less  payments  made  to 
such  cooperative  association  pursuant 
to  paragraph  (c)(1)  of  this  section,  and 
(ii)  Less  proper  deductions  authorized 
in  writing  by  such  cooperative 
association:  Provided,  That  if  by  such 
date  the  handler  has  not  received  full 
payment  pursuant  to  §  1099.72  from  the 
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market  administratCH’  lor  such  iiMHith,  he 
may  reduce  rate  his  paymmits  on 
su(^  milk  as  in  the  case  of  payments  to 
pit^ucers  pursuant  to  paragrsidi  (a)  of 
this  section,  and  payments  bereun^ 
shall  be  completra  not  later  than  the 
date  for  making  payments  pursuant  to 
this  8ul^)aragraii&  next  following  the 
receipt  of  the  balance  due  from  &e 
market  administrator; 

(d)  On  or  befmre  the  14th  day  of  the 
following  month  each  handler  dtall  pay 
to  a  cooperative  assodation,  with 
respect  to  sudi  milk  as  was  received 
from  the  association  in  its  capacity  as  a 
handler  operating  a  pool  plant  during 
the  month  not  le»  than  tM  value  of 
sudi  milk  at  the  class  prices,  as  adjusted 
by  the  hutterfat  di^rential  specified  in 
§  1099.74,  that  are  apphcabla  at  the 
location  of  the  handler's  pool  plant;  and 

(e)  Each  handler  who  receives 
producer  milk  for  which  payment  is  to 
be  made  to  a  coopmetive  association 
pursuant  to  paragraph  (b)  of  this  section 
shall  report  to  such  cooperative 
association  with  respect  to  each  such 
producer  as  follows: 

(1)  On  or  before  the  28th  day  of  the 
month,  the  total  porinds  of  milk 
received  during  die  first  15  days  of  such 
month;  and 

(2)  On  or  befcne  the  7th  day  of  the 
following  mcmth  (i)  the  pounds  of  milk 
received  each  day  and  the  total  for  the 
month  together  with  the  hutterfat 
content  of  such  milk,  (ii)  the  amount  or 
rate  and  nature  of  any  deductions,  and 
(iii)  the  amount  and  nature  of  payments 
due  pursuant  to  §  1099.77. 

f  1099.74  Butlsrfetdiftarontial. 

For  milk  containing  more  or  less  than 
3.5  percent  hutterfat,  the  uniform  price 
shaU  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
hutterfat  variation  firom  3.5  percent  by  a 
hutterfat  differmtial,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  butter  {mce  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wiscmisin,  as 
reported  by  the  Department  for  the 
mcmth.  The  buttw  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92- 
sc»re)  butter.  The  prices  used  ^all  be 
those  of  the  Chicago  Mercantile 
Excdiange  as  report  and  published 
weekly  by  the  Dairy  Divisicm, 
Agricultural  Mariceting  Service.  The 
average  shall  be  computed  by  the 
Direcitor  of  the  Dairy  Divisicm,  using  the 
price  reported  each  week  as  tlM  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 


11099.75  Plawt  locadon  adfuatassnli  for 
Dcoducera  and  OM  nenpool  mMc. 

(a)  The  uniform  juice  for  jmiducer 
milk  shall  be  reduced  acmrding  to  the 
locaticm  of  the  jdant  at  whkdi  the  milk 
was  physically  received,  at  the  rate  set 
forth  in  $  1090.52;  and 

(b)  Fat  purposes  of  computations 
pursuant  to  %%  1099.71  and  1099.72  the 
weighted  average  price  shall  be  adjusted 
at  the  rates  set  nur^  in  §  1099.52 
applicable  at  the  location  of  the  ncmjmol 
plant  firom  whicdi  the  milk  was  received, 
except  that  the  adjusted  weighted 
average  price  shall  not  be  less  than  the 
Class  in  price. 

f  1099.76  Payments  by  handlar  operating 
a  partially  regulated  distributing  pliult 

Eacii  handler  who  operates  a  partially 
regulated  distributing  plmit  shall  j>ay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to 
aragraph  (a)  of  this  section.  If  the 
andler  submits  pursuant  to 
§§  1099.30(b)  and  1099.31(b)  the 
information  necessary  for  miking  the 
computations,  such  handle  may  elect  to 
j>ay  in  lieu  cxf  suc:h  payment  the  amount 
computed  pursuant  to  paragraph  (b)  of 
this  section: 

(a)  The  jmyment  under  this  j>aragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  jXHmds  of  route 
disjKtsition  in  the  marketing  area  fircma 
the  partially  regulated  distributing 
plant; 

(2)  Subtract  the  jmunds  c^  fluid  milk 
producits  received  at  the  partially 
regulated  distributing  plant: 

(i)  As  Class  I  milk  frmn  jKxtl  plants 
and  other  order  plants,  excopt  that 
subtrac:ted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonjx>ol  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
producits  disj>osed  of  to  suck  nonjKX>l 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  fcH'  any  other  payment 
obligation  under  any  cnder; 

(3)  Subtract  the  jmunds  of 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area  frtxn 
the  j>artially  regulated  distributing 
plant; 

(4)  Multiply  the  remaining  jmunds  by 
the  difiierence  between  the  Qass  I  price 
and  the  weighted  average  price,  bc^ 
prices  to  be  applicable  at  me  locaticm  of 
the  partially  regulated  distributing  plant 
(but  not  to  be  less  than  the  Class 
price);  and 


(5)  Add  the  amount  obtained  from 
miiltiplying  the  pounds  of  reconstituted 
skim  milk  qwdned  in  jtaragrapb  (aK3) 
of  this  section  by  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  jmrtially  regulated 
distributing  plwt  (but  not  to  be  less 
than  the  Clare  in  pri<»)  and  the  Clare  m 
pri(». 

(b)  The  jMyment  under  this  jNuagraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1099.60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  berni 
a  pcml  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cxeam  produc;t8  received  at  the  j>artially 
regulated  distributing  plant  firom  a  jxml 
plant  or  an  other  order  plant  shall  he 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 
whick  such  produc:ts  were  classified  at 
the  fuUv  regulated  plant; 

(ii)  Fluid  milk  piquets  and  bulk  fluid 
cream  produerts  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pcml  plant  or  an  other  order  plant  shall 
be  classified  at  the  j>artially  regulated 
distributing  plant  in  the  clres  to  whkk 
allcxoted  at  tm  fully  regulated  plant 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  jmol  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(lKi)  of 
this  section.  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  vaiue  is  computed  for  the 
handler  ojmrating  the  j>artially  r^ulated 
distributing  plant  pursuant  to  $  1099.60 
shaU  be  jnic^  at  the  uniform  price  (cn* 
at  the  weighted  average  price  if  such  is 
provided)  of  the  resjmckve  order 
regulating  the  handling  of  milk  at  the 
transferee-plant,  with  such  uniform 
price  adjusted  to  the  location  of  the 
nonjmol  plant  (but  not  to  be  less  than 
the  lowest  class  price  of  the  resjmetive 
order),  excej>t  that  transfers  of 
reconstituted  skim  milk  in  filled  milk 
diall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 

(iii)  If  tne  operator  of  the  j>artially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1099.60  for  such  handler  shall 
include,  in  lieu  of  the  value  of  other 
source  milk  specified  in  $  1099.60(f)  less 
the  value  of  suck  other  source  milk 
sjmdfied  in  §  1099.71 (a)(2Kii)>  a  value 
of  milk  determined  pursuant  to 

§  1099.60  lor  each  ncmpcml  plant  that  is 
not  an  cAher  ender  plant  whick  serves  as 
a  supply  plant  for  such  partially 
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regulated  distributing  plant  by  naking 
shipments  to  the  paitiaUy  regulated 
distributing  plant  during  the  month 
equivalent  to  the  requiiemante  of 
§  1099^(b).  subject  to  the  following 
conditions: 

(o)  The  operator  of  the  partially 
regulated  distributing  plant  submits 
with  his  reports  filed  pursuant  to 
§§  1099.30(b)  and  1099.31(b)  similar 
reports  Cor  each  such  nonpo^  supply 
plant; 

[b]  The  operator  of  such  nonpaol 
supply  plant  maintains  books  and 
records  showing  the  rililizatiou  of  all 
skim  milk  and  butterCat  received  at  such 
plant  which  are  made  available  if 
requested  by  the  market  administrator 
for  verification  purposes;  and 

(c)  The  value  of  milk  determined 
pursuant  to  §  1099.60  for  such  ncmpool 
supply  plant  shall  he  determined  in  the 
same  manner  prescribed  fcH*  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  partially  regulated 
distributing  plant's  value  of  milk 
computed  pursuant  to  paragraph  (b)(1) 
of  this  section,  subtract: 

(i)  The  gross  payments  by  the  operator 
of  such  partially  regulated  distributing 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  dMerential 
specified  in  §  1099.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fullv  reflated; 

(ii)  If  paragraph  (o}(lJ{iu|  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  toe  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  §  1009.74,  for  milk  received 
at  the  plaixt  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  hilly  regulated:  and 

(iii)  The  payments  by  the  oper^or  of 
the  partially  regulated  distiibuting  plant 
to  the  producer-settlement  fund  of 
another  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  opoator 
of  the  nonpool  supply  plant  if  paragraph 
(b)(lKiii)  of  this  section  applies. 

§1099.77  Adjustment  «f  accounts. 

Whenever  verification  by  the  market 
administrator  of  payments  by  any 
handier  discloses  errors  made  in 
payments  to  the  producer-settlement 
fund,  the  market  administrator  diah 
promptly  bill  sudi  handler  for  any 
unpaid  amount  and  such  handlfai'  shall, 
within  15  days,  make  payment  to  &e 
market  adininietrakMr  ^  die  amount  so 
billed.  Wbenever  verification  discloees 
thaft  payment  is  due  from  the  market 
administrator  to  any  handler,  die  market 
administrator  shall,  within  15  days. 


make  suck  paymeoi  to  such  handier. 
Whenever  varifioation  the  market 
administiateir  of  tka  payment  by  a 
handler  to  any  producer  or  cooperative 
association  for  milk  recaivad  by  such 
handler  discloses  payment  of  1^  than 
is  required  by  §  1099.73,  the  handler 
shall  make  up  the  diSwence  of  such 
payment  not  later  than  the  next  time  for 
making  payments  as  set  forth  in  the 
provisions  relating  to  payments  which 
were  in  error. 

Administrative  Assesament  and 
Marketieg  Service  Deduction 

§1099.85  Aaaeeemewt  for  order 
edminiatration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market 
admiuLstrator  on  before  the  15th  dey 
after  the  end  of  the  month  five  cents  per 
bundredwei^,  or  such  lessw  amount 
as  the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Produce  milk  (including  such 
handler’s  own  production)  and  milk 
received  firom  a  handiw  described  in 
§  1099.9(c); 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1099.44(a)  (7)  end 
(11)  and  the  corresponding  steps  of 

§  1099.44(b),  except  such  other  source 
milk  that  is  excluded  from  the 
computations  pursuant  to  §  1099.60  (d) 
and  (f):  and 

(c)  Route  di^positicm  in  the  marketing 
area  from  a  partially  regulated 
distributing  plant  that  exceeds  the  ricim 
milk  and  butterfat  subtracted  pursumit 
to  §  1099.76(aK2). 

§  1099.86  Deduction  for  marketing 
services. 

(a)  Deductions  for  marketing  services. 
Except  as  set  forth  in  paragraph  (b)  of 
this  section,  each  handler  in  making 
payments  to  producers  pursuant  to 
§  1099.73  with  respect  to  nulk  received 
firom  producers  (excluding  such 
handler's  own  farm  production),  shall 
deduct  6  cents  perhiuidredweight,  or 
such  lesser  amount  as  the  Secr^ary  may 
prescribe:  and,  on  or  before  the  ZOih  day 
after  the  end  of  the  month,  shall  pay 
such  deductions  to  the  market 
administrator.  Such  moneys  shall  be 
expended  by  die  market  administrator 
to  verify  weights,  samples,  and  tests  of 
themOk  of  such  producers  and  to 
provide  such  producers  with  market 
information.  Such  services  shall  be 
perlmmed  in  whole  oi  in  part  by  the 
market  administrator  or  by  an  i^mit 
en^ged  by  and  responsible  to  him. 

(d)  Cooperative  asaociations.  la  the 
case  of  producers  who  aie  members  of 
a  coepcoative  assocdaticm,  -which  the 
Secretary  has  determined  is  actually 


perimmiug  die  SOTvtoBs  s^  forth  ia 
pait^rapk  (jO  of  this  aecticm  «Dd  which 
is  not  receiviiw  payment  lor  its 
producer  meoabm,  each  iumdlw  sh^ 
make,  in  lieu  a£  the  deductions 
specified  in  paragraph  (a)  of  this 
section,  such  deductions  fircxn  the 
peymants  to  be  made  to  «uch  pitxlimerB 
pursuant  to  §  1099.73(b)  as  maybe 
authorized  by  the  memWship 
agreement  or  marketing  contract 
between  suchcooperalive  agscxrialion 
and  such  producers,  and  on  or  b^ore 
the  20lh  day  after  die  end  of  each 
month,  pay  over  such  deductions  to  the 
asscxnation  rendering  such  servmes. 

Dated:  Jamiary  19. 1903. 
jfo  Ann  R.  Swkh, 

Assistant  Secretary,  Marketiag  amd  laspectkm 
Seivioee. 

[FR  Doc.  93-17SS  Filed  2-1-93;  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fodeial  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-NM-l»-AO;  AmdLW- 
8478;  AD  98-01-84] 

Airworthiness  Directives;  AirtHis 
Industrie  Model  A300  B2, 84-190.  and 
84-200  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  lliis  amendment  adopts  a 
new  airworthiness  directive  (A^, 
applicable  to  certain  Airbus  faidustrie 
M^el  A300  series  airplanes,  that 
recpiires  supplemental  structural 
inspections  to  detec^t  fatigue  cracking, 
and  repair  cnr  replacement,  if  necessary; 
or  the  installation  of  specific 
modifications.  This  amendment  is 
prompted  by  a  structural  reevaluotion, 
which  identified  certain  significant 
structmal  cximponents  to  inspecrt  for 
fat^e  cracks  as  these  airplanes 
approach  and  exceed  the  manufacturer’s 
original  fatigue  design  life  goal.  The 
actions  spewed  by  this  AD  are 
intended  to  prevent  reduced  stnictmal 
integrity  of  these  airplanes. 

DATES:  March  9. 1993. 

The  uicxirporation  by  mferance  of 
c;ertain  publications  listed  in  the 
regulations  is  approved  by  the  DuectcMr 
of  the  Fedecal  Register  as  of  Match  9. 
1993. 

ADOWE6SE6:  'The  servic:*  infonnalifla 
refe(wic»d  ia  this  AD  may  be  chtuaed 
frcnn  Airbus  Industrie,  Airbus  Support 
Diviaioa.  Avenue  Didier  Deucat.  31700 
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Blagnac,  France.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 

1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMAIKM  CONTACT.  Mr. 
Greg  Holt.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  [tart  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes  was 
published  in  the  Federal  Register  on 
May  28. 1992  (57  FR  22443).  That  action 
proposed  to  require  supplemental 
structural  insp^ions  to  detect  fatigue 
cracking,  and  repair  or  replacement,  if 
necessary:  or  the  installation  of  specific 
modifications. 

Interested  persons  have  been  afiorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

C^e  commenter.  Airbus  Industrie, 
requests  that  the  applicability  of  the  AD 
be  revised  to  include  Model  A300  C4 
and  A300  F4  series  airplanes.  The 
commenter  provides  no  justification  for 
this  request.  The  FAA  does  not  concur. 
The  FAA  has  not  issued  type  certificates 
for  Model  A300  C4  or  A300  F4  series 
airplanes.  The  FAA  cannot  issue  AD's 
applicable  to  airplane  models  for  which 
U.S.  type  certificates  have  not  been 
issued. 

Airbus  Industrie  also  requests  that  the 
risk  ratios  identified  in  paragraphs  (d) 
and  (e)  of  the  proposed  rule  not  be 
identified  as  percents.  The  commenter 
suggests  that  these  sentences  be  revised 
to  read,  "*  *  "a  certain  value  of  ‘Risk 
Ratio*  (RR)  equal  to  100,*’  rather  than 
the  proposed  phrasing,  which  reads. 

“*  •  *  a  certain  value  of  ‘Risk  Ratio’ 
(RR)  equal  to  100  percent  *  *  *”The 
FAA  concurs  with  the  commenter’s 
suggestion,  since  the  revised  phrasing  is 
more  accurate.  The  final  rule  has  been 
revised  accordingly. 

One  commenter  requests  that  the 
reporting  requirements  specified  in  the 
proposed  rule  be  extended.  The 
commenter  notes  that  the  proposed  AD 
would  require  reporting  requirements 
that  correspond  ^th  those  specified  in 
chapters  5  and  7  of  the  Airbus  Industrie 


A300  Supplemental  Structural 
Inspection  Document  (SSID).  ‘The 
commenter  asks  that  the  FAA  reouire 
submittal  of  reports  of  initial  findings 
within  7  days  and  complete  reports  of 
inspection  results  on  a  quarterly  basis. 
The  commenter  justifies  this  request  by 
noting  that  its  program  administration  is 
not  available  at  night  or  on  weekends: 
consequently,  the  reporting  requirement 
in  the  propos^  AD  does  not  allow 
sufficient  time  to  prepare  and  submit  a 
report. 

The  FAA  concurs  partially.  The 
reporting  requirements  of  copters  5 
and  7  of  the  SSID  apply  only  to  those 
airplanes  selected  for  the  Fleet  Leader 
Program  (FLP).  The  level  of  safety  of 
airplanes  that  are  not  part  of  the  FLP  is 
ensured  by  the  accomplishment  of 
inspections  on  airplanes  that  are  part  of 
the  FLP.  Therefore,  it  is  essential  that 
initial  inspection  findings  and  complete 
inspection  reports  for  those  airplemes 
that  are  part  of  the  FLP  be  submitted 
within  the  time  period  identified  in  the 
SSID  so  that  appropriate  action  can  be 
taken  in  a  timely  manner  with  regard  to 
the  remainder  of  the  fleet. 

Consequently,  the  FAA  has  changed 
paragraph  (h)  of  the  final  rule  to  clarify 
that  only  those  airplanes  that  are  part  of 
the  FLP  are  subject  to  the  reporting 
requirements  of  that  paragraph.  In 
addition,  a  new  paragraph  (i)  has  been 
included  in  the  final  rule  to  state  that, 
for  all  airplanes  that  are  not  part  of  the 
FLP,  the  inspection  results  must  be 
reported  in  accordance  with 
instructions  provided  in  the  applicable 
service  bulletins  identified  in  Chapter  6 
of  the  SSID. 

The  wording  of  paragraphs  (g)  and  (h) 
of  the  final  rule  has  been  clarified  to 
highlight  the  fact  that  Chapter  5  of  the 
SSID  identifies  those  airplanes  selected 
for  the  FLP. 

Paragraph  (k)  of  the  final  rule 
(designated  as  paragraph  (j)  of  the 
proposed  AD]  has  b^n  revised  to  clarify 
the  procedure  for  requesting  alternative 
methods  of  compliance  with  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  will  be  afiected  by  this 
AD,  that  it  will  take  approximately  564 
work  hours  per  airplane  (including 
estimated  work  hours  for  access, 
inspection,  and  close-up)  to  accomplish 
the  required  actions,  and  that  the 


average  labor  rate  is  $55  per  hour. 
Based  (m  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,613,040,  or  $31,020 
per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  ‘Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule’’  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  ‘The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

$39.13  (Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-24.  Aiihus  Industrie:  Amendment  39- 
8478.  Docket  91-NM-158-AD. 

AppIicabUity:  All  Model  A300  B2,  B4-100, 
and  B4-200  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
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reduced  structunl  intaKrityoftbew 
aiiplanes,  accomplish  me  foUewriDf: 

(a)  Wkhki  OM  year  afier  4be  efiective  date 
of  this  AD.  incmporate  a  revieioa  iato  the 
FAA-approved  maintenaiice  iospectioa 
program  Oiat  provides  sui^ldeiDaital 
mahitettanoe,  inspections,  modifications, 
repmr,  or  replacement  of  the  rignificanft 
structural  details  tSST)  and  atgiBScaBt 
structural  items  (SSQ  specified  in  AMms 
IndusPie  A300  Si^)pl«XMntal  Stnsctarai 
Inspection  Document  fSSlDX  dated 
Se^ember  1989  (here^er  tefiBcred  to  as  “the 
SSID*!. 

(l^  Cracked  structure  detected  during  Ae 
inspections  required  by  paragraph  (a)  ^fiiis 
AD  nuM  be  repaired  nr  replaced,  prior  to 
further  flight,  ia  accordance  with  the  sarvioe 
bulletins  listed  in  Chapter  6  of  the  A300 
SSID,  or  in  accordance  widi  other  data 
meetii^  the  certification  besH  of  the  airplane 
which  is  approved  \ry  the  FAA  m’by  the 
Direction  Cenerale  de  1’ Aviation  Civile 
(DGAC). 

(c)  For  airplanes  idenlMed  in  Chapin'S, 
Fleet  Leader  Program  (FLPJ,  of  the  SSID: 
Inspect  according  to  the  instructions  and 
intervals  specific  in  Chapter  4.  paragraph 
4.4,  and  Chapter  9  of  the  A300SS1D  for  each 
SSD. 

fd)For  Model  ASOO-BZeerias  aiiplanes: 

For  any  SSD  that  has  exceeded  a  certain 
value  of  “Risk  Ratio”  (RR)  equal  to  100,  or 
equal  to  the  values  of  foe  foiwhold  speciSed 
in  Chapter  9  of  the  SSID  when  foe  KS  cunms 
are  not  provided,  inspect  within  2,000 
landings  after  the  eft^ve  date  «f  this  AD. 

(e)  For  Mo<M  A300-B4  series  airpianes: 

For  any  SSD  that  has  exceeded  a  certain 
value  ^  RR  equal  to  lOQ,  or  equal  to  foe 
values  of  the  threshold  specified  in  Chapter 
9  of  the  SSID  when  the  RR  curves  are  not 
provided,  inspect  within  1.500  landings  after 
the  eflective  ^te  of  this  AD. 

(f)  For  the  FLP  airplanes  (identified  In 
Chapter  5  of  the  SSID):  Within  one  year  after 
the  eflective  date  of  this  AD,  set  up  a 
procedure  that  masares  monitcmag  ofnadi 
SSD  in  accordance  with  the  calculetion 
method  of  RR  described  in  Chapter  4  of  the 
SSID. 

(g)  For  fhe  FLPadrplanas  (identified  ia 
Ch^ter  5  of  foe  SSID)  that  are  listed  in 
Chapter  7,  SSI  List,  of  the  SSID:  Inspect  at 
intervals  not  to  exceed  the  interval  for  each 
SSI,  in  accordance  with  the  values  given  in 
Chapter  7  of  foe  SSID  after  adjustment 
according  to  the  method  described  in  Chapter 
4.  paragraph  4.4,  of  foe  SSID. 

(h)  Fot  the  FLP  airplanes  (identified  in 
Qiapter  5  of  the  SSID):  All  inspection  results, 
positive  or  negative,  must  be  reported  to 
Airbus  Industrie  in  accordance  with  the 
instructions  in  Chapter  S,  para^{fo  5.2,  and 
Chapter  7,  paragraph  7.1.  ^  foe  SSID. 
Information  collection  requirements 
contained  in  this  ragulatiM  have  been 
approved  by  the  Office  of  Management  and 
Budget  (Ok^)  under  the  proviskms  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.SlC 
3501  et  seq  ]  andbave  been  assigned  OMB 
Control  Number  2120-005& 

(i)  For  all  airplanes  th^  are  not  pert  of  the 
FLP  (those  not  identified  ia  Chapter  5  the 
SSID):  All  inspection  results,  positive  or 
negative,  must  be  xsported  to  Ahbus 


Induftrie  in  accordance  vrafo  llninstnictians 
in  the  applicabte  snvica  bnfietks  identified 
in  Chapter  8  of  foe  SSID.  Infonnatioa 
collection  reqairemente  conteiaed  in  this 
regulation  have  been  approved  by  the  Qttce 
of  Managemmit  and  Buffet  (CBdB)  ondarthe 
provisions  of  the  Paperwsrit  Raductioa  Act«f 
1980  (44  U..SXI  3501  staeq.)  and  have  bean 
assifflied  OMB  Contial  Number  2120-0058. 

(j)  Accomplishment  of  the  requbuments  ot 
this  AD  constitutes  terminsting action  far  the 
requirements  of  the  following  AD’s: 

89- 25-07  a»-a6-«3  90-03-^ 

90- 02-21  90-03-01  90-03-14 

90-06-01  90-06-05  90-06-08 

90-06-11  90-06-lS  69-06-17 

90-07-03  90-06-19 

(i)  Axi  ahemative  method  of  compliance  or 
a^nstment  of  the  compliance  time  foat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  foe  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  sifomit  their  requests  foroqgh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  commants  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Neto:  Information  concemiiig  foe  existence 
of  approved  alternative  methods  of 
compliance  'vrifo  this  AD,  if  any.  may  be 
obtained  from  foe  Standardisation  Branch. 

(l)  Special  flight  permits  may  be  issued  in 
acc^ance  with  FAR  21.197  and  21.199  to 
operate  foe  airplane  to  a  location  where  foe 
requirements  (if  this  AO  can  be 
accomplished. 

(m)  The  maintenance,  inspections, 
modifications,  repair,  and  replacement  shall 
be  done  in  accordance  with  Airbus  Industrie 
A300  Supplemental  Stmctural  Inspecthm 
Document  (SSII^,  dated  September  1989. 
This  iBcorporatioB  by  reference  was 
approved  ^  the  Director  of  foe  Federal 
Ri^ster  in  accordance  with  S  U.S.C  552(a) 
and  1 CFR  Part  51.  Copies  maybe  ebtained 
from  A1i4his  Indu^rie,  Airbus  Support 
Division,  Avenue  DidierDawat,  31700 
Blagnac,  France.  Co|m8  mey  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Liad  Avenue,  SW.,  Renton, 
Washington;  or  at  foe  Office  of  foe  Fedei^ 
Register.  800  North  Capitoi  Street,  NW.,  suite 
7'OQl,  Washington,  DC. 

(n)  This  amradiBent  becomes  effaclive  on 
March  9, 1993. 

Issued  in  Renton,  Wafouigtcm,  c»  fonuary 
15,1993. 

DerreO  M.  Pederseu, 

Acting  Manager^  Transport  AirpJane 
Dincwrate,  Aircraft  Certificatton  Service. 

IFR  Doc  93-2277  Filed  2-1-93;  8:45  am] 
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ppcltet  lto.ta-WM-91  -AQ;  Aiwdteirat 
38-8481;  AO  S3-01-27] 

AirwortNrwss  DirMflvM:  Boeing 
Model  737-100,  -200,  -300,  end  -400 
Serlee  Airpienee 

AGENCY:  Federal  Aviation 
Admifuatradon,  DOT. 

ACTION:  Final  rule. 

SUMMAinr:  This  unanfonent  «d0{rti  e 
new  airworlhiBasa  directive  (AD), 
applicaiUe  4o  certain  Boeing  ModcA  737— 
too. -200. -3(X).  end -400  eeriec 
airplanet,  that  requires  ref>i«eRMet  of 

aluminieee  cable  guwds,  of 

previaualy-instoiUed  cable  guards,  end 
veiiGcBtMn  that  grenomets  ere  property 
installed.  This  enendramt  is  prompted 
by  a  report  locked  elevator  C3ontiol8 
and  horizontal  stabilizer  trim  caused  by 
cable  Ruards  that  had  mehed  onto  foe 
control  ciMes.  The  actions  specified  fay 
Ohs  M3  m  intended  to  prevent  foe  loss 
of  primary  and  secondary  pitoh  control. 
DATES:  Efiective  March  9, 1993. 

The  incorporation  by  reference  of 
certain  piibUcotions  listed  in  foe 
regulations  is  approved  fay  foe  Director 
of  foe  Federal  Register  as  of  March  9. 
1993. 

ADDRESSES:  The  service  inlbrinatioa 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Coounerdal  Airplane 
Croup,  F.Q.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  he  examined  at  the 
Federal  Aviation  Adminktratioa  (FAA), 
Transport  Airplane  IXrectorete,  I^ee 
Docket,  1601  Lind  Avenue.  SW., 

Renton.  Washington;  oret  the  Office  of 
the  Federal  Re^ster,  BIX)  North  Capitol 
Street,  NW...  suite  700,  Wafoington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Rodriguez.  Aerospace  Engmeer, 
Seattle  Aircrefi  Certification  Office, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airpla—  Dirartnrate,  IMl 
Und  Aumiib.  SW.,  Btertne.  Warfiii^Bn 
98055  4fl5fi;tninihwnn  (206)  227-2770; 
fax  (206)  227-1181. 

SUFRLBMBNTAPtT  ■ITOWAWOW.  A 
prapoael  toumend  pert  39«f  flwFedend 
A'VMtiate  Regidetkmc  to  include  im 
airworfoiueaB  foreotive  (AD)  font  is 
applicable  te  oertetn  Boeang  Model  737— 
1 00, -209. '-300,  end -400  eertes 
akplanae  eras  pebtlsbed  In  foe  FedanI 
Rsgialeron  Ang^27, 1992 fS7m 
38784).  Tlwteotton  proposed  to  reauire 
repluonatet  of  plastic  coBtrci 

cable  guards  with  ahrniinum  cable 
guards,  r^ocafom  of  previously- 
installed  cable  gumds,  end  vmScation 
that  groBBinetome  properly  installed. 
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Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Tne  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  two  of  its 
members,  requests  that  the  proposed 
compliance  time  for  replacement  of  the 
cable  guards  be  increa^  from  18  to  48 
months  after  the  effective  date  of  the 
AD.  One  ATA  member  expresses 
concern  that  the  proposed  compliance 
time  does  not  allow  sufficient  lead  time 
to  obtain  required  parts.  Another  ATA 
member  that  operates  a  large  fleet  of 
these  airplanes  requests  the  compliance 
time  extension  so  that  the  retrofit  can  be 
accomplished  during  a  scheduled  “D” 
check,  rather  than  special  scheduling 
the  modification  at  considerable 
expense. 

Another  commenter  requests  that  a 
statement  be  added  to  the  proposal 
indicating  that  operators  of  airplanes  on 
which  aluminum  cable  guards  have 
been  installed  in  accordance  with  the 
service  bulletin  cited  in  the  notice  may 
delay  installation  of  grommets  until  the 
next  layover  check,  regardless  of  the  18- 
month  compliance  time.  This 
commenter  has  installed  aluminum 
cable  guards,  but  has  not  installed 
grommets.  The  commenter  believes  that 
the  amount  of  airplane  down  time 
required  to  accomplish  the  grommet 
installation  within  the  proposed  18- 
month  compliance  time  would  have  an 
adverse  affect  on  its  operation. 

In  light  of  these  considerations,  the 
FAA  concurs  that  an  extension  of  the 
proposed  compliance  time  to  48  months 
is  warranted.  Paragraphs  (a)  and  (b)  of 
the  final  rule  have  been  revised 
accordingly.  The  FAA  has  determined 
that  such  extension  will  not  adversely 
imjract  safety. 

One  commenter  requests  that  the 
proposed  rule  be  withdrawn.  Based  on 
the  unique  series  of  events  that 
transpii^  to  cause  the  addressed 
service  difficulty,  the  commenter 
believes  this  incident  should  be 
considered  an  isolated  occiurence.  The 
commenter  also  indicates  that  sufficient 
methods  exist  (i.e.,  an  overheat  light  and 
a  pre-flight  controls  check)  to  ensure 
early  detection  of  the  problem,  the 
probability  of  a  similar  incident 
occurring  in  the  future  is  extremely  low, 
and  the  majority  of  the  Model  737  fleet 
will  be  retrofitted  with  aluminum  cable 
guards  within  a  reasonable  time.  If  the 
rule  is  not  withdrawn,  the  commenter 
requests  that  the  compliance  time  be 
significantly  increased  to  provide 
sufficient  lead  time  for  the  modification 


kits  to  be  ordered  and  shipped  and  to 
provide  an  opportunity  for  kit 
installation  to  be  integrated  into 
operators’  sdieduled  maintenance 
plans. 

The  FAA  does  not  concur  with  this 
commenter’s  request  to  withdraw  the 
proposed  rule.  The  FAA  has  determined 
that  sufficient  data  exist  to  demonstrate 
that  locked  elevator  controls  and 
horizontal  stabilizer  trim  could  recur  if 
plastic  cable  guards  were  to  melt  onto 
the  control  cables.  This  condition  is 
considered  unsafe  since  it  could  result 
in  the  loss  of  primary  and  secondary 
pitch  control.  The  FAA  has  determined 
that  replacement  of  plastic  cable  guards 
with  aluminum  cable  guards,  relocation 
of  previously-installed  cable  guards,  and 
verification  that  grommets  are  installed 
properly,  as  required  by  this  AD  action, 
will  positively  address  the  imsafe 
condition.  Therefore,  the  FAA  will  not 
withdraw  the  proposed  rule.  However, 
the  FAA  does  concur  with  the 
commenter’s  request  to  increase  the 
proposed  compliance  time,  as  reflected 
in  the  FAA’s  response  to  the  comments 
discussed  previously. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determine  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,851  Boeing 
Model  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  636  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  21  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  will  cost  approximately 
$1,753  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,849,488,  or  $2,908  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule’’  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule’’  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Tlie  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Ainended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-27.  Boeing:  Amendment  39-8481. 
Docket  92-NM-91-AD. 

Applicability:  Model  737-100,  -200,  -300, 
and  -400  series  airplanes,  through  line 
number  1869;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  primary  and 
secondary  pitch  control,  accomplish  the 
following: 

(a)  Widiin  48  months  after  the  effective 
date  of  this  AD,  replace  plastic  flight  control 
cable  guards  with  aluminum  cable  guards,  in 
accordance  with  Boeing  Service  Bulletin 
737-27A1164,  Revision  1,  dated  November 
14, 1991. 

(b)  Within  48  months  after  the  effective 
date  of  this  AD,  remove  any  previously- 
installed  aluminum  cable  guards  located  at 
right  buttock  line  (RBL)  6.60,  between  body 
stations  (BS)  947.5  and  967,  and  relocate  the 
aluminum  cable  guards  to  RBL  14.75, 
between  BS  947.5  and  967;  and  verify  that 
grommets  are  properly  installed  at  all 
locations;  in  accordance  with  Boeing  Service 
Bulletin  737-27A1164,  Revision  1,  dated 
November  14, 1991. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  S<^le 
Aircraft  C^ficatira  Office  CACX)),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspects,  who  may  ado  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.167  and  21.196  to 
cerate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  llie  replacement,  relocation,  and 
verification  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  737-27 A1164, 
Revision  1,  dated  November  14, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  GFR 
Part  51.  Gopies  may  be  obtained  from  Boeing 
Gommercia)  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Gt^es  may 
be  inspected  at  the  FAA,  Tranqxirt  Airplane 
Directorate,  1601  Lind  Avenue,  SW,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Gapitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amen^ent  becomes  effective  cm 
March  9, 1993. 

Issued  in  Renton,  Washington,  on  januaiy 
20, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airf^ane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-2278  Filed  2-1-93;  8:45  am] 
BiLUNO  cooe  sate-is-p 


14  CFR  Part  39 

[Docket  No.  92-NM-247-AO;  Amerxlment 
39-8482;  AO  93-81-28] 

AirwofIMnesa  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10  series  airplanes. 
This  action  requires  inspections  to 
detect  cracks  in  the  left  and  right  wing- 
to-fuselage  titanium  attach  tees  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  a  report  of  a  fatigue  crack 
in  the  wing-to-fuselage  titanium  attach 
tee.  The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  wing- 
to-fuselage  titanium  attach  tee  and 
subsequent  reduced  structural  integrity 
of  the  fuselage. 

DATES:  Effective  February  17, 1993. 


The  incorporation  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  February 
17. 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  5. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Krectorate.  ANM- 103, 
Attention:  Rules  Docket  No.  92-^jM- 
247-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washin^on  98055-4056. 

The  service  iniormation  r^erenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Beech,  California 
90846-1771,  Attention:  Business  Unit 
Manager,  Technical  Publicaticms  * 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircr^  Certification  Office, 
3229  East  Spring  Street,  Long  Beadi, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Mavueen  A.  Mmeland,  Aerospace 
Engineer,  Airfieme  Bnmch,  ANM-120L, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street.  Long 
Beach,  California  90806-2425; 
telephone  (310)  988-5238;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  Recently, 
an  operator  of  Md}onnell  Douglas 
Model  DC-10  series  airplanes  reported 
that  a  31-inch  fatigue  crack  was  found 
in  the  wing-to-fuselage  titanium  attach 
tee.  The  cn^  generally  followed  the 
fillet  radius  of  the  undercut  pocket  in 
the  lower  end  of  the  attach  tee  upper 
leg.  The  crack  was  fovmd  on  a  Model 
DC-10  series  airplane  that  had 
accumulated  59,419  flight  hours  and 
24,606  landings. 

Inspection  of  the  wing-to-fuselage 
titanium  attach  tee  is  required  by  AD 
92-02-08,  Amendment  39-8144  (57  FR 
3931,  February  3, 1992).  That  AD 
requires  inspection  of  various  Principal 
Structural  Elements  (PSE’s),  including 
the  tee,  in  accordance  with  McDonnell 
Douglas  Report  No.  L26-012,  "DC-10 
Supplemental  Inspection  Document 
(SID)."  The  tee  is  designated  as  PSE 
number  53.10.047  (left  side)  and 
53.10.048  (right  side). 

For  all  of  the  Model  DC-10-10  and 
-15  series  airplanes,  inspection  of  this 
PSE  (the  tee)  follows  the  100  percent 


inspection  criteria  with  a  fetigue  life 
thr^old  (Ntt)  of  38,484  landings.  Hie 
100  percent  inspection  criteria  requires 
that  all  airplanes  in  the  popufetion  be 
inspected  before  readiing  N*. 

For  Model  DC-18-30  and  -40  aeries 
airplanes,  inspections  of  this  PSE  (the 
tee)  follows  the  fleet  leader  sampl^ 
criteria  with  an  N*  of  31,807  la^ngs. 
The  fleet  leader  sampling  criteria 
requires  sampling  inspe^km  of 
airplanes  in  uto  samplii^  popuiatioiv 
after  they  have  exceeded  lie>n  (15,948 
kndingsL  Sampling  inspection  of  this 
PSE  for  the  population  «  Model  DC- 
18-30  and  -40  series  airplanes  began  in 
September  1989  for  those  airplanes  that 
had  exceeded  15,948  landii^ 

Subsequent  to  the  recant  finding  of  a 
fetigue  cradc  in  this  PSE  (the  tee),  the 
manufacturer  evaluated  the  fetigue  and 
damage  tolerance  characteristics  for  this 
PSE.  The  evaluation  indicated  that  the 
fatigue  life  of  the  vdng-to-fuselage 
titanium  attach  tee  installed  on 
airplanes  having  fuselage  numbers  1 
thnnigh  83  is  shorter  than  that  initially 
predicted  by  the  SID.  Fatigue  life 
improvements  for  the  wing-to-fuselaM 
tee  were  incorporated  in  production  for 
airplanes  having  fuselage  numbers  84 
and  subsequent.  Because  these  fatigue 
life  improvements  were  not 
incorporated  on  airplanes  having 
fuselage  numbers  1  through  83,  these 
earlier  Model  DC-10  series  airplanes  are 
susceptible  to  fatigue  cracking  prior  to 
the  fatigue  life  thnkhold  that  is 
indicated  for  this  PSE  (the  tee)  in  the 
SID. 

Since  fatigue  cracking  has  been 
detected  on  an  airplane  that  had  not  yet 
reached  the  fetigue  life  threshold  for 
this  PSE  (the  tee),  and  since  the 
manufacturer’s  evaluation  iiulicated  that 
such  cracking  could  occur  on  other 
Model  DC-10  series  airplanes  having 
fuselage  numbers  1  through  83,  the  FAA 
has  determined  that  inspection  of  this 
area  is  warrant^  on  all  Model  DC-10 
series  airplanes  having  fuselage 
numbers  1  through  83. 

Cracking  and  eventual  failure  of  the 
wing-to-fuselage  titanium  attach  tee,  if 
not  detected  and  corrected,  could  result 
in  reduced  structural  integrity  of  the 
fuselage. 

'The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A53-164,  dated  December  16, 
1992,  that  describe  procedures  far  a 
visible  dye  penetrant  inspection  to 
detect  cracking  in  the  left  and  right 
wing-to-fuselage  titanium  attadi  tees. 

Since  an  vmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  McDcmnell  Dou^as 
Model  DC-10  series  airplanes  of  me 
same  type  design,  this  AD  is  being 
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issued  to  prsvenC  of  Ae  wing^to- 

fu9»fc^»  y<uniimi  attadi  tee  atKl 
subsequent  reduced  structural  mtegritr 
of  th»  ftiselage.  This  AD  rsqums  visibfU 
dye  penetrant  inspections  to  detect 
crae^  in  the  left  and  rig^  wing-to- 
fuselage  Utaniion  attach  tees.  The 
actions  are  requited  tube  accompRdied 
in  accordance  widl  the  service  bulIeCin 
described  previously.  This  AD' also 
requires  repair  of  cracked  wing-to- 
fuselage  titanfom  attach  tees. 

This  is  considered  to  be  interim 
action,  until  final  action  is  identified>at 
which  thne  the  FAA  may  consider 
further  rulemaking, 

Since  a  situation  exists  that  iequiie& 
the  immediate  adoption  of  this 
regulatioH,  it  is  found  that  notice  and 
oppoctunily  for  prior  pidilic  comment 
hereon  are  MPpracticanle.  and  that  good 
caiise  exists  for  making  t^  amenc^ent 
effecti  ve  in  less  than  30  days; 

Comments  iBvtfefi 

Akhaugb  this  action  is  in  the  fonn.  of 
a  final  nils  that  mvelvesroquixaments 
affecting  flight  safoty  and,  thus*  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  InteBested  petsans 
are  invited  to  comment  on  Ibis  rulel^ 
submitting  such  written  data,  vieuis>  or 
arguments  as  they  may  desire. 
Communications  shall  identify  dte 
Rules  Docket  number  and  bo  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  “ADDRESSES, ”  All 
communications  received  on  or  before 
the  closing  date  for  eonunents  will  be 
considered,  and  this  rule  may  bo 
amended  in  light  of  the  comments 
received.  Factual  information  thast 
supports  the  commanter’s  ideas  and 
suggestions  is  6:dieme)y  helpful  in 
evaluating  the  effectiveness  of  the  AD 
actaon  md  determining  whether 
additional  rulemaking  action^  would  be 
needed 

Comments  are  specifically  mvited  on 
the  overall  regulatory,  economic, 
environmental,  and  enmgy  aspects  of 
the  rule  that  miglit  sii^ast  a  need  to 
modify  the  cole.  Alicommrarts 
submitted  will  be  availahld  both  before 
and  after  the  closing  date  for  comments, 
in  the-  Rules  Docket  for  examination  by 
interested  pm'sons.  A  report  diat 
summaiiaas  eachi  FAA-pubUc  contact 
concerned  wiila.  the  subatanco  of  this  AD 
will  be  fifod  in.  the  Rules  Docketf. 

Commenters  wi^ng  the  FAA  to- 
acknowledge- receipt  of  theur  comments 
submitted  iff  reepenee  to  thie  notice 
must  submit  a  srifeddiressed,  stamped 
postcard  on- which  the-folBor^g 
siatement  iis  madat  “Comments  to- 
jocket  Number  9a-NM-»47'-AD.'*Thff 


postcard  wiH  be  date  stamped  and 
returned  ta  the  commenter. 

The  regulations  adbptad  herein  will 
not  have  substantial  diract  exacts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmant.  Therefore,  hr 
accordance  with  Executiva  Order  12612,. 
it  is  determined  that  thie  final'  rule  does 
not  have  sufiicient  federahsnt 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is- an  emergency  regulation 
and  that  it  is  not  conshfored  to  be  major 
under  Bcecutive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  irnmediately  to  correct  an. 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11004.  February  26, 1979).  If  it 
is  deternrined  that  this  emergency 
regulation  otherwise  would  be 
signflicant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluatioh  will  be  prepared 
and  plae^  in-  the  Rules  Dbcket.  A  copy 
of  it,  if  filed,  may  be  obtained  horn  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.  ” 

List  of  Subject&m  14CFR  Part  39 

Air  transpoitotion,  Aireraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

AcGOfdingly ,  pursuant  to;  tha- 
authorky  deleg^ked  tot  me  by  the 
Adminiatrator,  the  Faderal  Aviation 
Admimstrarion  amends  14  CFR  pact  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS- 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AHthanty:  49U.S.C.  App.  1354(a\,  1421 
and  1423;  49  U.S.G.  106(g);  and  14  CFR 
11.89. 

S39.t3  fAinendlKi): 

2.  Section  39.13  is  amended  by 
adding  the  foUbwingnew  airworthiness 
directive: 

'  93-01-28.  McDoanril  Doaglaa;  Amendment 
39-8482.  Docket  92-NM-247-Aa. 

Applicability:  Model  DCr-lOiseBifla. 
airplanes,,  manufectuier's  ftisplaga  munbeis  1 
through  83,  incrusive,  certificate  in  any 
category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  allure  of  the  wing-to-fuselage 
titanium  attach  tea  and  subsequent  reduced 
structural  integrity  of  the  foeelage; 
accomplish  the  foUowing: 

(a)  Within  45  days  after  thaefiactive  date 
of  this  AD,  unless  accomplished  within  the 
last  2,190  landings  prior  to  tha  afiective  date 
of  this  AO,  perfbm  a  visible  dye  penetrant 
inspection  to  detect  cracks  in  the  right  and 
left  wing-to-fuselage  titanium,  attach  tees,  in 
accordance  wiih  McOonneli  Douglas  Alert 
Service  ffullefin  A53-1S4,  dated  December 

18. 1992. 

Note:  Inspections  of  Principal  Structural 
Elements  53.liD.047  end  53.10.848  peifonnad 
in  accoedance  wddk  McDonnell  Douglas 
Report  No,  L26-fflZ,  “OC-10  Suppiemsntaf 
Inspection  Dacumest  fSlD),**  Volume  H, 
Revisiioa.  t,  dated  May  1990;  or  Revision  2, 
dated  April  1992;  constftute  compIiaac»with 
this  paragraph. 

fl)'If  no  crack  is  frnind,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  2,190 
landings. 

(2)  ff  any  crack  is  found,  prior  to  further 
flight,  repair  it  in  accordance  wfth  a  method 
approved  by  the  Manager^  Los  Angeles 
Aircraft  Certification  Office  (ACD).  FAA, 
Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  <x 
adjustment  of  the  compRance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  tiieir 
requests  through  an  appropriate  FAA 
Principaii  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the. 
Manager,  Los  Angeles  AGO. 

Note;  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtaimd  from  toe  Los  Angeles  ACCk 

(c)  Special  flight  permits  maybe  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspections  shall  be  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A53-184,  dated  December 

16. 1992.  This  incorporation  by  refereBcs  was 
approved  by  the  Director  of  the  Federal" 
Register  m  accordmice  wito  S' U.S.G.  SSZfa-) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDoaneii  Douii^sCorpoiatiioaL,  F.CL 
Box  1771,  Long  Beach,  Cafilornia  98846- 
1771,  Attaationr  Business  Unit  Manager, 
Technical  Publications— Technical 
Administrative  SuppacLCl-LSBk  Ccques-may 
be  inspected  at  the  FAA,  Transport  Auplane 
Directorate,  1601  Lind'  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Lea  Angeles  Aircraft 
CeitificatioR  Office,  3229- Ebst  Spring  Street, 
Long  Beach,  Cafifimia  90808-3425;  orafthe 
Office  of  dwFedenll  Bagistet,  800  Nbtth 
Captioli  Staaot.  N>W.«siihB  20(k  Washia^an, 
DC 

(e)  Thie  amendment  boGDaeaeffactiee  on 
February  17, 1993. 
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Issued  in  Renton,  Washington,  on  Janiiary 
20. 1993, 

Darrell  M.  Pederaon, 

Acting  Managpr,  Transport  Airplane 
Directorate,  Airtmft  Certification  Service. 
IFR  Doc.  93-2083  Piled  2-1-93;  8:45  am) 
BiUJNG  cooe 


14  CFR  Part  71 

(Airspace  Docket  No.  91-ACE-4] 

Alteration  of  Transition  Area;  Ames,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  published 
on  December  7, 1992.  This  final  rule 
altered  the  700-foot  transiti^on  area  at 
Ames,  Iowa,  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  at  the 
Ames.  Iowa,  Munidp^  Airport  utilidng 
a  localizer  located  on  the  airport. 
EFFECTIVE  DATE:  0901  u.t.c.,  February  4. 
1993. 

FOR  FURTHER  MFORMATION  CONTACT:  Dale 
Gamine,  Airspace  Spedalist,  System 
Management  Branch,  Air  Traffic 
Division,  ACE-530,  FAA,  Central 
Region.  601  East  12th  Street,  Kansas 
City,  Missouri  64106,  Telephone  (816) 
426-3408. 

SUPPLEMENTARY  MFORMATION:  Chn 
December  7, 1992,  the  Federal  Aviation 
Administration  (FAA)  published  a  final 
rule  that  amended  part  71  of  the  Federal 
Aviation  Regulations  to  alter  the 
transition  area  at  Ames,  Iowa  (57  FR 
57662).  The  longitudd  of  the  Ames 
Munidpal  Airport,  Iowa,  was  the  same 
as  that  given  for  the  Ames  NDB. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  on  December  7, 1992,  FR 
Doc.  No.  92-29584,  and  the  description 
in  FAA  Order  7400.7A,  which  is 
incorporated  by  reference  in  14  CFR 
71.1,  are  corrected  as  follows: 

§71.1  [Corrected] 

On  page  57662,  in  the  second  colunm, 
the  description  for  “ACE  lA  TA  Ames 
Municipal  Airport,  Iowa’*  is  corrected 
by  removing  “Lon^tude  93®37'37"  W” 
and  inserting  in  its  place  “Longitude 
93‘’37'18"  W” 

Billy  G.  Peacock, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

IFR  Doc.  93-2055  Filed  2-1-93;  8:45  ami 
BIUING  CODE  4at0-1»-M 


14  CFR  Part  97 

(Docket  No.  27115;  AmdL  No.  1529) 

Standard  bistrumant  Approach 
Procedures;  Miscellaneous 
Amernfments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  mle. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  cmtain 
airports.  These  regulatory  actions  are 
needed  because  oif  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  additicm  of  new  obstacles,  or 
changes  in  air  trafiic  requirements. 

These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  afiected  airports. 

EFFECTIVE  DATES:  An  efiective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisicms. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^ected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Re^onal  Office  of  the 
region  in  which  the  afiected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  MFOmUTION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 


Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 

Wasbungton,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  PIFORMATION:  This 
amendment  to  part  97  of  the  Fedenral 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SIAPs).  The  compMe 
regulatory  description  cm  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  Naticmal  Flight  Data 
Center  (FDO/Permanent  ^)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C  552(a),  1 
CFR  part  51,  and  §  07.20  of  the  F^eral 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Tims,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dcxximents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
afiected  CFR  (and  FAR)  sections,  with 
the  types  and  efiecrtive  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  locaticm,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  cxmsiderations,  this 
amendment  incorporates  only  specific 
cdianges  contained  in  the  content  of  the 
follo^ng  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  csiteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Prcxodures  (TERPs).  fai 
dweloping  these  chart  changes  to  SIAPs 
by  FIX^  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 


conditioBg  eicialingi  ■I  tihe-affiKtsd 
airpoitK 

This  ameiuhnentto  part  97  contains 
separate  SIAft  which  Mve  compfianca 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SlAPamendinents 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  Nhtin^l:  Flight  Data 
Center  (FDC)  Notices  ta  Airman 
(NOTAM)  as.  an  emergency  action  of 
immediate  Qight  safety  rehUingduectly 
to  published  aeronautical  charts.  The 
circumstances  which  created  Ae- need 
for  all  these  SIAF  Annpndm«»>g  iwpiirwa 
making  them  effective  in  less  than  30 
days. 

Further,  the  SEAPscoat&hmdinillita 
amoidinant  we  based  on  the  criteria 
contained  in.  the  USStnndasd  for 
Terminal  Instrument  Approach 
Procedures  (TESPs).  Because  of  the 
close  and  immediale  lelationafaip 
between  AeeeSIAI^  and  safety^  in  air 
commerce.  I  find  that  notteeai^  pvblie 
procedure  before  adopting  these  SMIV 
areuRneceasary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  these  KAPs  effective  in  foss 
than  3dda3ra 


Conclusion 

The  FAAhas  detasnunad  (hatdijiB 
regulation  only  involves  an  established 
Ix^y  of  tedhiiCTl  regnlhtiofielbr  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operation^y 
current.  It,  therefore— (U  ia  note  “major 
rule"  under  Executive  GMer  12291;  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Ptocedures  C44 
PR  U034;;  February  26..  1979k  and  (3i 
does,  not  warrant  preparation  of  a 
regulatory  evaluation  as  the.  anticipated 
impact  is  sa  minimal..  For  ths  same 
reason,  the  FAA  certifies- that  this 
amendment  will  not  have  a  significant 
economic  impaet  on  s  substantial 
number  oisinail  entities  under  th« 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SuhfBets  m  M  CFR  P»f  97 

Approaches,  Standard  fostcnmenU 
Incorporation  by  reference. 

Issued  in  WeahixigtDnv,DG  on  January  IS, 
1993. 

Thomaa  C,  Arcawii, 

Director,  Flight  Standards  Service-. 

Adoption  of  the  Amemhnenf 

Accordhqtly,  pursuant  to  the 
authority  (Megated  to  me,  part  97  of  tha 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing. 


amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901 UTC  on 
the  dates  specified  as  foUowsr 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  &7 
continues  to  read  as  follows: 

Authority:  49  U.SU1  App.  1348, 13S4(a), 
1421  and  1510;  49  D.S.C  106(g)  (revised  Pub. 
L  97-449,  January  12. 1963);  and  14  CFR 
11.49(bM2). 

2.  Part  97  is  amended  to  reed  as 
follows: 

f§  97.23,9725, 97.27, 9729,  9721v  9722 
and  97.36  (Amendedl 

By  amending  $  97.23  VOR,  VOR/Db^ 
VOR  or  TACA^  and  VC»/DME  or 
TACAN;  §  97.25  LOC,  LOC/DME,  Ltt\, 
LDA/Db4E.  SDF.  SDF/DME;  $  97.27 
NDD.  NDB/EHdE;  $97.29  ILS,ILS/DME. 
ISA&S.  MLS,  MLS/£)bS.  MLSAWAV; 

§  97.31  RADAR  SIAPS;  $97.33  RNAV 
SIAPs;  and  $97.35  COPTER  SlAPs. 
identified  as  follows:  i. 


NFOC  Transmittal  Letter 


(U/0«93  TX 

oi/osrts  :ga 
ai/oana  mq 
mttnm  nc 
oismse  NC 
01/07/B3  mr 
01/06/93  MA 
01/06/93  NO 
01/11/93  WA 
01/11/93  WA 
01/11/93  WA 
Qlini/S3  WA 
01/1.1/83 
01/11/93 
01/11/93 
01/13/83 
0t/ia«3 
0«/1Q/8S 
11/30/82 
12/22/92 


12/30/82 

12/30/82 

12/31/92 


Roxtore . . . 


Moses  Lake  . 
Spasa  _ 


Necogdectwa  ... 

Boston _ 

Hoaston _ 

Hourtoa _ 

Houslon _ 

Houston _ 

Aurora _ 


Airport 

FDC  No. 

Houston-Southwest . 

FDC3/0016 

Mewst  Mart  Macniady  Reid  _ 

^  FDC  3/9037 

MteaMppiCeuMy . . . ..... 

-  FDC  3/0081 

WHkee  Crxinly.  „.  .. 

FDC  3/0062 

PecaonCounty .  . . 

FDC  3/0086 

Potsdam  Muni  (Pamon  Rakf)  . 

FDC  3/0100 

^  FDC  3/01 10 

Pembina  Muni . . 

IFDC  3/012 

Grant  County  ...  .  _ _ 

FDC  3/0151 

Riant  County  . 

FDC  3/0152 

GrantCouniy . . . 

Grant  County . 

'  FDC  3/0153 
FDC  3^)154 

Grant  County . . . 

‘FDC  3/0155 

Grant  County . . . 

FDC  3/0157 

Grant  County _ ... 

FDC  3/Q168 

Sparta  Comrnuntty-ltunier  PiekT  _ _ 

Dutchaaa  County . . . 

FDC  3/0163- 
FDC  3/0168 

Rkhanl  A  Rua^  „  w 

FDC  3/0183 

A  L  Manghian  Jr  Ragionai _ _ 

FDC  2/7147 

General  Edward  Lawianca  Logan  Inti 
Houaton-BOuthwest . . . 

FDC  2/7626 
FDC  2/7743 

Houilon  SauSneaat  _ ........ 

FDC  2/7744 

Hoeaton^Southwart  . 

FDC  2/7745 

Houston-Southwest . . 

FDC  2/7748 

Aurora  Memorial  Muni _ 

FDC  20756. 

NOn  Rwy  9,  Arndt  4A. 
L0CBCRii»y12.Amdl9. 
NOBRwySA  AbnUZ 
NOR  Rwy  1.  Arndt  1. 

NOB  Rwy6.  Aaidt  1. 
NOaRWy^S,  Amdll 
NOR  Rwy  11,  /Undt  ISA. 
1llORiRwy33  Arndt  A 
Its  Rwy32R,  /Nndl  17. 

NOB  Rwy  32R,  Arndt  IS. 

VOR  Rwy32fl.  Amdl  16. 

VOR  Rwy  21.  Amdl  3. 

RN/W  Rwy21, /Snrt  A 
VOR  Rwy  A  Aoidt  A 
VOARwyrIAL  Amdl  10. 

NOB  Rwy  18,  Orig. 

VOfVDME  Rwy  8,  Amdl  A 
VOn/DMERwyl,  AmdIR  % 
tOG  Rwy>3A  Ofig; 

IL&Rwy  4R  (Cat  ll),Amdt7A 
RNAV  Rwy  8,  Arndt  1A. 

RNAV  Rwy  27,  Amdl  2A 
NOB  Rwy  27,  Amdl  3A 
LOC/DME  Rwy  8  Amdl  2A 
SOR/DME-A  Amdt:A 
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NTDC  Transmittal  Lettar  Attachment 

Rome 

Richard  B.  Russell 
Georgia 

VOR/DMB  RWY  1,  AMDT  8  .  .  . 

FDC  3/0183/RMC/  FI/P  Richard  B.  Russell. 
Rome,  GA.  VOR/DME  RWY  1,  AMDT  8  .  .  . 
S-1  VIS  1  V*  CAT  C.  add  note  .  .  . 
inoperative  table  does  not  apply  to  CAT  C 
This  becomes  VOR/DME  RWY  1.  AMDT  8A. 

Merced 

Merced  Muni-MacReady  Field 
California 

LOG  BC  RWY  12  AMDT  8.  .  . 

Efl^ective:  01/05/93 

FDC  3/0037/MCE/  FI/P  Merced  Muni- 
Macready  Field,  Merced,  CA.  LOG  BC  RWY 
12  AMDT  8  .  .  .  add  profile  note  .  .  . 
disregard  glide  slope  indications.  This 
becomes  LOG  BC  RWY  12  AMDT  8A. 

Sparta 

Sparta  Community-Hunter  Field 
Illinois 

NDB  RWY  18  Orig.  .  . 

Effective:  01/12/93 
FDC  3/0163/SAR/  Fl/P  Sparta 
Community — ^Hunter  Field.  Sparta,  IL.  NDB 
FWY  18  ORIG .  .  .  terminal  routes .  .  . 
delete  feeders  FAM  VORTAC  to  SAR  NDB. 
TOY  VORTAC  to  SAR  NDB.  ENL  VORTAC 
to  SAR  NDB.  This  is  NDB  RWY  18  ORIG-A. 

Boston 

C-eneral  Edward  Lawrence  Logan  Inti 
Massachusetts 

ILS  RWY  4R  (CAT  II)  AMDT  7A.  .  . 

Effective:  12/22/92 

FDC  2/7626/BOS/  FI/P  General  Edward 
Lawrence  Logan  Inti,  Boston,  MA.  ILS  RWY 
4R (CAT II) AMDT 7A  .  .  .delete- 
approach  minima  when  control  tower  reports 
tall  vessels  in  approach  area  and  inoperative 
table  does  not  apply.  Add  note — ^when 
control  tower  reports  tall  vessels  in  approach 
area,  PROC  NA.  ILS  RWY  4R  (CAT  Ill)  AMDT 
7A  .  .  .  add  note — ^when  control  tower 
reports  tall  vessels  in  approach  area,  PROC 
NA.  This  is  ILS  RWY  4R  AMDT  7B. 

Bedford 

Laurence  G.  Hanscom  Field 
Massachusetts 

NDB  RWY  11  AMDT  19A.  .  . 

Effective:  01/08/93 
FDC  3/0110/BED/  Fl/P  Laurence  G. 
Hanscom  Field,  Bedford,  MA.  NDB  RWY  11 
AMDT19A  .  .  .circling CAT CMDA  720/ 
HAA  587.  This  is  NDB  RWY  11  AMDT  19B. 

Aurora 

Aurora  Memorial  Muni 
Missouri 

VOR/DME-A  AMDT  2.  .  . 

Effective;  12/31/92 

FDC  2/7755/2H2/  Fl/P  Aurora  Memorial 
Muni,  Aurora,  MO.  VOR/DME-A  AMDT 
2  .  .  .  MSA  200-4)20  2900'.  This  is  VOR/ 
DMB-A  AMDT  2A. 

Charleston 
Mississippi  Co**nty 
Missouri 


NDB  RWY  36  AMDT  2.  .  . 

Effective:  01/06/93 

FDC  3/006 1/CHQ  FI/P  Mississippi  County, 
Charleston,  MO.  NDB  RWY  36  AMDT  2  .  .  . 
TRMLRTE.  .  .  MAW  VORTAC  to  CHQ  NDB 
2000.  This  is  NDB  RWY  36  AMDT  2A 

North  WilkesboTO 
Wilkes  County 
North  Carolina 
NDB  RWY  1  AMDT  1  .  .  . 

Effective:  01/07/93 

FDC  3/0082/UKF  Fl/P  WUkes  County, 

North  Wilkesbmt},  NC.  NDB  RWY  1  AMDT 
1  .  .  .  terminal  route .  .  .  PUMMP INT/ 
RADAR  (lAF)  to  UK  LOM  (NOPT)  005/8.3. 
This  becomes  NDB  RWY  1  AMDT  lA. 

Roxboro 

Person  County 

North  Carolina 

NDB  RWY  6  AMDT  1  .  .  . 

Effective:  01/07/93 

FDC  3/0085/TDF/  FI/P  Person  County, 
Roxboro.  NC.  NDB  RWY  6  AMDT  1 .  .  . 
terminal  route  DAN  VOR  to  HUR  NDB.  Chg 
min  alt  to  2700.  Delete  Raleigb-Durbam 
altimeter  setting  minimums.  Change  note 
...  if  local  altimeter  not  received  use 
Raleigh-Durham  setting  and  increase  all 
MDA’s  100  ft.  This  beo^es  NDB  RWY  6 
AMDT  lA. 

Pembina 
Pembina  Muni 
North  Dakota 

VOR  RWY  33  AMDT  6.  .  . 

Effective:  01/08/93 

FD(j  3/0122/PMB/  Fl/P  Pembina  Muni, 
Pembina.  ND.  VOR  RWY  33  AMDT  6  .  .  . 
"add  note .  .  .  chart .  .  .  Princeton  radio 
122.1R.  This  is  VOR  RWY  33  AMDT  6A. 

Potsdam 

Potsdam  Muni  (Damon  Field) 

New  York 

NDB  RWY  24  AMDT  3.  .  . 

Effective:  01/07/93 

FDC  3/0100/PTD/  Fl/P  Potsdam  Muni 
(Damon  Field).  Potsdam.  NY.  NDB  RWY  24 
AMDT3.  .  .DLT.  .  . CAT D MINS; DLT 
note .  .  .  activate  MIRL .  .  .  thru  .  .  .  CTAF. 
This  is  NDB  RWY  24  AMDT  3A. 

Poughkeepsie 
Dutchess  County 
New  York 

VOR/DME  RWY  6  AMDT  5.  .  . 

Effective:  01/12/93 

FDC  3/0168/POU/  Fl/P  Dutchess  County, 
Poughkeepsie.  NY.  VOR/DME  RWY  6  AMDT 
5.  .  .  S-6  CATS  A/B  VIS  1.  Add  note .  .  . 
INOP  table  does  not  apply  to  CATS  A/B.  This 
is  VOR/DME  RWY  6  AMDT  5A. 

Nocogdoches 

A  L  Mangham  jr  Regional 

Texas 

LOG  RWY  36  ORIG.  .  . 

Effective:  11/10/92 

FDC  2/7147/OCH/  Fl/P  A  L  Mangham  )r 
Regional,  Nocogdoches,  TX.  LOG  RWY  36 
ORIG.  .  .  S-36/circling  category  D  NA;  DME 
MINS.  .  .S-36/clrclingCATDNA,  ALTN 
MINS  NA.  This  U  LOG  RWY  36  ORIG  A. 

Houston 

Houston-Southwest 


Texas 

RNAV  RWY  9  AMDT  lA.  .  . 

Effective:  12/30/92 
FDC  2/7743/AXH/  FI/P  Houston- 
Southwest,  Houston,  TX.  RNAV  RWY  9 
AMDTIA.  .  .S-9MDA/HAT  ALL  CATS 
540/472,  VIS  CAT  C 1 1/4,  circling  MDA/ 

HAA  ALL  CATS  580/512.  This  is  RNAV 
RWY9AMDT1B 

Houston 

Houston-Southwest 

Texas 

RNAV  RWY  279  AMDT  2A.  .  . 

Effective:  12/30/92 
FDC  2/7744/ AXH/  H/P  Houston- 
Southwest,  Houston,  TX.  RNAV  RMTY  27 
AMDT2A.  .  .S-27MDA/HAT  Aft  CATS 
540/473,  VIS  CAT  C 1 1/4,  circling  MDA/ 
HAA  ALL  CATS  580/512.  This  is  RNAV 
RWY  27  AMDT  2B. 

Houston 

Houston-Southwest 

*I*6X&S  ^ 

NDB  RWY  27  AMDT  3A.  .  . 

Effective:  12/30/92 
FDC  2/7745/ AXH/  H/P  Houston- 
Southwest,  Houston,  TX.  NDB  RWY  27 
AMDT  3A.  .  .  S-27  MDA/MAT  ALL  CATS 
700/633,  VIS  CAT  C 1  3/4,  circling  MDA/ 
HAA  ALL  CATS  700/632,  VIS  CAT  C 1  3/4, 
This  is  NDB  RWY  27  AMDT  3B. 

Houston 

Houston-Southwest 

*1*0X3S 

UX/DME  RWY  9  AMDT  2A,  .  . 

Effective;  12/30/92 
FDC  2/7746/AXH/  FI/P  Houston- 
Southwest,  Houston,  TX.  LOC/IA4E  RWY  9 
AMDT2A.  .  .circling  MDA/HAA  ALL  CATS 
580/512.  This  is  LOC/DME  RWY  9  AMDT 
2B. 

Houston 

Houston-Southwest 

Toxds 

NDB  RWY  9  AMDT  4A.  .  . 

Effective:  01/04/93 
FDC  3/0016/ AXH/  H/P  Houston- 
Southwest,  Houston.  TX  NDB  RWY  9  AMDT 
4A.  .  .S-9  MDA  580/HAT  512  ALL  CATS. 
VIS  CAT  C 1-1/2.  Circling  MDA  580/HAA 
513  ALL  CATS.  This  is  NDB  RWY  9  AMDT 
4B. 

Moses  Lake 
Grant  County 
Washington 

ILS  RWY  32R,  AMDT  17.  .  . 

Effective:  01/11/93 

FDC  3/0151/MWH/  Fl/P  Grant  County. 
Moses  Lake.  WA.  ILS  RWY  32R,  AMDT 
17.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  32R— CTAF.  This  becomes  ILS 
RWY  32R.  AMDT  17A. 

Moses  Lake 
Grant  County 
Washington 

NDB  RWY  32R.  AMDT  15.  .  . 

Effective:  01/11/93 

FDC  3/0152/MWH/  FI/P  Grant  Couni,. 
Moses  Lake,  WA.  NDB  RWY  32R.  AMDT 
15.  .  .delete  tight  activation  note.  .  .activate 
MALSR  RWY  32R— CTAF.  This  becomes 
NDB  RWY  32R.  AMDT  15A. 
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Moses  Laks 
Grant  County 
Washington 

VOR  RWY  32R.  AMDT18.  .  . 

Effective:  01/11/93 

PDC  3/01S3/KIWH/  Fl/P  &ant  County. 
Moses  Lake.  WA.  VOR  RWY  32R.  AMDT 
18.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  32R— CTAF.  This  becomes 
VOR  RWY  32R,  AMDT  18A. 

Moses  Lake 
Grant  County 
Washington 

VOR  RWY  21.  AMDT  3.  .  . 

Effective:  01/11/93 

FDC  3/0154/MWH/  Fl/P  Grant  County. 
Moses  Lake.  WA.  VOR  RWY  21R,  AMDT 

3.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  32R— CTAF.  This  becomes 
VOR  RWY  21.  AMDT  3A. 

Moses  lake 
Grant  County 
Washington 

RNAV  RWY  21.  AMDT  6.  .  . 

Effective:  01/11/93 

FDC  3/0155/MWH/  Fl/P  Grant  County. 
Moses  Lake,  WA.  RNAV  RWY  21.  AMDT 
6.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  32R— CTAF.  This  becomes 
RNAV  RWY  21.  AMDT  6A. 

Moses  Lake 
Grant  County 
Washington 

VOR  RWY  3.  AMDT  4.  .  . 

Effective:  01/11/93 

FDC  3/0157/MWH/  FI/P  Grant  County. 
Moses  Uke.  WA.  VOR  RWY  3.  AMDT 

4.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  32R— CTAF.  This  becomes  ILS 
RWY  3.  AMDT  4A. 

Moses  Lake 
Grant  County 
Washington 

VOR  RWY  14L.  AMDT  10.  .  . 

Effective:  01/11/93 

FDC  3/0158/MWH/  FI/P  Grant  County. 
Moses  Lake,  WA.  VOR  RWY  14L.  AMDT 
10.  .  .add  'NOPT  to  each  10  DK^  initial  arc 
segment  Delete  light  activation 
note.  .  .activate  l^LSR  RWY  32R— CTAF. 
This  becomes  VOR  RWY  14L,  AMDT  lOA. 

(FR  Doc.  93-2050  Filed  2-1-93;  8:45  am) 
BIUJNG  CODE  4ai4-19-H 


14  CFR  Part  97 

[Docket  No.  27114;  Arndt  No.  1528] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 


airports.  These  regulatory  actions  are 
ne^ed  because  of  the  adoption  of  new 
OF  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

EFFECTIVE  DATE:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Uie  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 


docniments  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C  552(a).  1  CFR  part  51.  and  §  97.20 
of  the  Federd  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identincation  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  ffian  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bt^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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current  It  therefore— (1)  is  not  a  “maior 
rule”  under  Executive  CMer  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Felnuary  26, 1970);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFRPart  97 
Air  traffic  control,  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC,  on  January  15, 
1993. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (Revised 
Pub.  L.  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.25, 97.27, 97.29, 97 97.33, 
and  97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  April  1, 1993 

Jackson,  CA,  Westover  Field  Amador  County, 
VOR/DME  RWY  1,  Orit 
Windsor  Locks,  CT,  Bradley  International, 
VOR  or  TACAN  RWY  6,  Orig. 

Windsor  Locks,  CT,  Bradley  International, 
VOR/DME  RWY  6,  Orig.  A,  Cancelled 
Windsor  Locks,  CT,  Bradley  International, 
VOR  or  TACAN  RWY  15,  AmdL  2 
Windsor  Locks,  CT,  Bradley  International, 
VOR  or  TACAN  RWY  24,  Arndt,  1 
Windsor  Locks,  CT,  Bradley  International, 
VOR  or  TACAN  RWY  33,  Orig. 


Windsor  Locks,  CT,  Bradley  International, 

NDB  RWY  6,  Arndt  26 
Windsor  Locks,  CT,  Bradley  International, 

ILS  RWY  24,  Arndt  6 
Windsor  Locks,  CT,  Bradley  Internatiimal, 

ILS  RWY  33.  Arndt  4 
Destin,  FL,  Destin-Fort  Walton  Beach, 
RADAR-1,  Arndt  7 

Colby,  KS,  Shaltz  Field,  NDB  RWY  17,  Arndt 
3  C&acoIIgcI 

Colby,  KS,  Shaltz  Field,  NDB  RWY  17.  Orig. 
Richmond,  KY,  Madison.  VOR/DME  RNAV 
RWY  36,  Arndt  6 

De  Ridder,  LA,  Beauregard  Parish,  RADAR- 
l.Orig. 

Grand  Rapids,  Ml,  Kent  County  Inti,  ILS 
RWY  8R,  Arndt  4 

Columbus,  OH,  Ohio  State  Univnsity,  VOR/ 
DME  RNAV  RWY  27L.  Arndt  6 
Willard,  OH,  Willard,  VOR-A,  Arndt.  5. 
^3&iicollocl 

Willard,  OH,  Willard,  VCHUDME-A,  Orig. 
Uwisburg,  TN,  Ellington.  NDB  RWY  20. 

Arndt  4 

Dallas-Fort  Worth,  TX,  Dallas/Fort  Worth 
International,  ILS  RWY  17L,  Arndt  5 
Dallas-Fort  Worth,  TX,  Dallas/Fort  Worth 
International,  ILS  RWY  18R,  Arndt.  4 

*  *  *  Effective  March  4, 1993 
Baltimore,  MD,  Baltimore-Washington  Inti, 

ILS  RWY  33L.  Arndt  6 
Baltimore,  MD,  Baltimore-Washington  Inti, 
ILS/DME  RWY  33R,  Arndt.  2 
Muskegon,  MI,  Muskegon  County,  ILS  RWY 
24,  Arndt.  3 

Crain  Valley,  MO,  East  Kansas  City,  VOR 
RWY  23,  Arndt  2 

Crain  Valley,  MO,  East  Kansas  Qty,  VOR/ 
DME  RNAV  RWY  27,  Arndt  1 
Beatrice,  NE,  Beatrice  Municipal,  VOR  RWY 
13,Amdtl5  ^ 

Whitefield,  NH,  Mount  Washington  Regional, 
LOC  RWY  10,  Arndt.  3 

Whitefield,  NH,  Mount  Washington  Regional, 
NDB  RWY  10,  Arndt  6 
Toms  River,  NJ,  Robert  J.  Miller  Air  Park,  ILS 
RWY  6,  Arndt  1 

Chambersbuig,  PA,  Chambersburg  Muni, 
VOR-B,  Arndt.  1,  Cancelled 
Chambersburg,  FA,  Chambersburg  Muni, 
VOR/DME-B,  Orig. 

Doylestown,  PA,  Doylestown,  VOR  RWY  23, 
Arndt  6 

Doylestown,  PA,  Doylestown,  NDB  RWY  23, 
Arndt.  2 

Pittsburgh,  PA,  Allegheny  County,  VOR/DME 
RNAV  RWY  10,  Arndt  6 
Shamokin,  FA,  Northiunberland  County, 

VOR  RWY  8,  Arndt,  3 

Washington,  PA,  Washington  Co.,  NDB  RWY 
27.0ng. 

Point  Pleasant,  WV,  Mason  Coimty,  VOR/ 
DME-A,  Arndt.  4 

Beckley,  WV,  Raleigh  County  Memorial, 
VOR/DME  RWY  1,  Arndt.  3 
Beckley,  WV,  Raleigh  County  Memorial,  VOR 
RWY  10,  Arndt  12 

Beckley,  WV,  Raleigh  County  Memorial,  VOR 
RWY  19,  Arndt  3 

Beckley,  WV,  Raleigh  County  Memorial,  ILS 
RWY  19,  Arndt  3 

*  *  *  Effective  February  4, 1993 
Marshall,  MO,  Marshall  Mem’l  Muni,  NDB 
RWY  36,  Orig. 


Myerstown,  PA.  Deck  Airport  VOR/DMB-A. 

*  *  *  Effective  Jartuary  4, 1993 
Fairview,  OK,  Fairview  Muni,  NDB  RWY  17, 
Amdt  3 

[FR  Doc.  03-2051  Filed  2-1-63;  8:45  am] 
MUMO  COOC  4»ia-1S-M 


Federal  Highway  Administration 

23  CFR  Part  140 

[FHWA  Docket  No.  92-7] 

RIN2125-AC96 

Relmburaement;  Temporary  MatcMng 
Fund  Waiver 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  issuing  the  final 
regulations  establishing  procedures  for  a 
temporary  waiver  of  State  matching 
fund  requirements  as  mandated  hy 
section  1054  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
of  1991.  Section  1054  of  the  ISTEA 
authorizes  a  State  to  request  an  increase 
in  the  Federal  share  (normally  75  to  90 
percent)  of  the  construction  costs  of  a 
qualifying  Federal-aid  highway  project 
based  upon  a  certification  by  the 
Governor  of  the  State  that  sufficient 
funds  are  not  available  to  pay  the  cost 
of  the  non-Federal  share  of  the  project 
The  provisions  permit  a  State  to  receive 
up  to  100  percent  Federal  funds  on  a 
project  for  a  period  through  September 
30, 1993.  The  State  is  required  to  repay 
the  amount  of  funds  received  above  the 
regular  Federal  share  by  March  30, 

1994.  If  the  State  does  not  make  the 
repayment.  50  percent  of  the  amount 
will  he  deduct^  from  the  State's 
apportionments  in  fiscal  year  1995  and 
the  remaining  50  percent  in  fiscal  year 
1996. 

EFFECTIVE  DATE;  February  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Max  I.  Inman,  Chief.  Federal/States 
Financial  Management  Branch,  (202) 
366-2853;  or  Mr.  Steven  M.  Rochlis, 
Office  of  the  Chief  Coimsel,  (202)  366- 
0761,  Federal  Highway  Administration, 
400  ^venth  Street.  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t,  Monday  through 
Friday,  except  legal  Federal  holidays. 
SUPPLEMENTARY  94FORMATION:  The 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991,  Pub.  L. 
102-240, 105  Stat.  1914  (1991),  was 
signed  by  the  President  on  December  18, 
1991.  Section  1054  of  the  ISTEA 
provides  that  a  State  may  request  a 
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waiver  of  its  normal  share  of  the 
construction  cost  of  a  qualifying 
Federal-aid  highway  project  provided 
the  Governor  of  the  State  certifies  that 
sufiicient  funds  are  not  availahle  to  pay 
the  cost  of  the  non-Federal  share  of  the 
project.  The  non-Federal  share  of  a 
project  normally  ranges  from  10  percent 
to  25  percent.  This  statute  allows  a  State 
to  claim  Federal  funds  up  to  100  percent 
of  project  costs  until  September  30, 

1993.  This  regulation  prescribes 
procedures  for  administering  section 
1054  ofthelSTEA. 

The  amount  claimed  by  the  State  in 
excess  of  the  regular  Federal  share  must 
be  repaid  by  March  30, 1994.  The  State 
may  choose  not  to  make  repayment 
which  will  result  in  a  deduction  from 
the  State’s  apportionments  in  fiscal 
years  1995  and  1996.  One-half  of  the 
amount  to  be  repaid  by  the  State  will  be 
deducted  in  each  of  the  fiscal  years. 

Any  amounts  deducted  fiom 
apportionments  will  be  reapportioned  to 
States  which  did  not  use  the  waiver  and 
to  States  which  made  the  repayment. 

The  statute  establishes  the 
requirements  for  a  project  to  qualify  for 
a  temporary  matching  fund  waiver.  The 
project  must  receive  Federal  approval 
under  title  23,  United  States  C^e,  after 
December  18, 1991,  the  effective  date  of 
the  ISTEA,  and  be  subject  to  the 
Governor’s  certification  that  funds  are 
not  available  to  pay  the  cost  of  the  non- 
Federal  share  of  the  project. 

Discussion  of  Conunents 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
}uly  16, 1992,  requesting  comments  on 
the  proposed  rule.  Two  comments  were 
received. 

The  first  comment  was  finm  the  U.S. 
Small  Business  Administration 
requesting  a  more  complete  explanation 
of  the  effect  the  rule  will  have  on  small 
entities.  An  explanation  is  included 
under  the  statement  on  the  Regulatory 
Flexibility  Act. 

The  second  comment  was  received 
from  a  coimty  transportation  agency 
which  recommended  that  the  waiver  of 
a  local  match  be  automatically  provided 
regardless  of  the  availability  of  State 
funds  to  pay  for  the  non-Federal  share 
of  the  project  costs.  *rhe  law  specifically 
states  that  a  waiver  can  be  granted  only 
when  the  State  certifies  that  sufficient 
funds  are  not  available  to  pay  the  cost 
of  the  non-Federal  share  of  the  project. 
Therefore,  no  diange  is  made  to  the  ' 
proposed  rule. 

A  question  was  raised  within  FHWA 
regarding  §  140.311,  paragraph  (e), 
which  states  that  appropriate 
adjustments  will  be  made  to  each  State’s 
obligation  limitation.  The  provision 


suggests  that  obligation  limitation  will 
be  deducted  fitim  the  waiver  States  and 
distributed  to  the  other  States,  which  is 
misleading.  Each  State  will  receive 
obligation  limitation  based  on  its 
normal  share  of  apportionments. 
Apportionments  will  then  be  adjusted  to 
reflect  the  payback  of  the  waivers.  States 
receiving  additional  apportionments 
will  also  receive  a  proportional  amount 
of  obligation  limitation  from  the 
allocation  reserve.  Subsection 
140.311(e)  is  deleted  from  the  final  rule 
to  avoid  confusion. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
P(Aicies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  major  within  the  meeming 
of  Executive  order  12291  or  significant 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipate  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal:  therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act  (Explanation 
and  Analysis) 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  the 
FHWA  has  evaluated  the  efiects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  is  directed  toward  State 
governments,  and  it  is  anticipated  that 
fewer  than  15  States  will  qualify  for 
temporary  matching  fund  waivers.  In 
some  of  these  States,  qualifying  projects 
may  be  built  in  small  local  government 
jurisdictions  and  could  result  in  a 
reduction  of  local  government  funds 
needed  for  the  non-Federal  share  of 
project  costs.  However,  no  significant 
economic  impact  is  expected  on  a 
substantial  number  of  small  entities 
because  the  matching  fund  waiver  is 
temporary  and  the  number  of  projects 
involving  small  entities  is  exp^ed  to 
be  small. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
‘  criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufiicient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 

The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  detennined 
that  this  action  would  not  have  sny 
effect  onlhe  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eai^  year.  'The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  140 

Accounting.  Grant  program- 
transportation,  Highways  and  roads. 

Issued  on:  January  15, 1993. 

T.D.  Larson, 

Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  23  CFR  part  140 
to  read  as  follows: 

PART  140— REIMBURSEMENT 

1.  The  authority  citation  for  23  CFR 
part  140  is  revised  to  read  as  follows:  ^ 

Authority:  23  U.S.C.  101(e),  114(a),  120, 
120  note,  121, 122  and  315;  and  49  CFR 
1.48(b). 

2.  Part  140  is  amended  by  adding  a 
new  subpart  C  to  read  as  follows: 

Subpart  C — ^Temporary  Matching  Fund 
Waiver 

Sec. 

140.301  Purpose. 

140.303  Applicability. 

140.305  Definitions. 

140.307  Submission  of  certification  by 
Governor. 
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Sec. 

140.309  Reqiiest  and  approval  of  increase  in 
Federal  share. 

140.311  Repayment  of  the  increased 
Federal  diare. 

Subpart  C—Temporary  Matching  Fund 
Waiver 

§140.301  Purpose. 

The  purpose  of  this  regulation  is  to 
prescrioe  procedures  for  administering 
section  1054  of  the  Intennodal  Surface 
Transportation  Efficiency  Act  of  1901, 
providing  for  a  temporary  waiver  of 
State  matching  hmd  requirements. 

§140.303  Applicabimy. 

The  provisions  of  this  subpart  are 
applicable  to  qualifying  pro)ects  as 
defined  in  §  140.305  during  the  period 
beginning  October  1. 1991,  and  ending 
September  30, 1993. 

§140.305  Definitions. 

As  used  in  this  subpart: 

Governor  means  the  Governor  of  any 
one  of  the  fifty  States,  or  Puerto  Rico, 
and  includes  the  Mayor  of  the  District 
of  Columbia. 

Increased  Federal  share  means  the 
portion  of  the  approved  Federal  share 
which  is  in  excess  of  the  ^ular  Federal 
share  that  would  have  been  approved  if 
a  matching  fund  waiver  had  not  been 
requested. 

Qualifying  project  means  a  project 
approved  after  Dumber  18, 1991, 
under  23  U.S.C  106(a).  or  a  project  for 
which  the  United  States  becomes 
obligated  to  pay  after  December  18. 

1991,  under  23  U.S.C  117  or  23  U.S.C 
133(e),  for  which  the  Governor  has 
submitted  a  certification  described  in 
§  140.307. 

§  140.307  Submission  of  certification  by 
Governor. 

The  Governor  of  the  State  shaU 
submit  a  certification  in  Writing  to  the 
Federal  Highway  Administration 
(FHWA)  Division  Administrator 
certifying  that  sufficient  funds  are  not 
available  to  pay  the  cost  of  the  non- 
Federal  share  of  a  qualifying  project, 
taking  into  account  all  State  and  local 
funds  that  are  available  for  obligation  on 
Federal-aid  highway  projects.  Funds 
encumbered  or  committed  to  other 
existing  programs  are  considered 
unavailable  for  matching  purposes. 

§140.309.  Request  SfKl  approval  of 
increase  in  Federal  share. 

(a)  The  State  may  submit  a  request  in 
writing  to  the  FHWA  Division 
Administrator  for  an  increase  in  the 
Federal  share  of  a  qualifying  project  up 
to  and  including  100  percent  at  the  time 
the  State  submits  a  request  for  project 
approval  or  obligation.  The  request  shall 


specify  the  Federal  pro  rata  share,  the 
amount  of  regular  Federal  funds  and  the 
amount  of  the  increased  Federal  share 
desired. 

(b)  To  maximize  the  obligation  of 
Federal  funds,  the  amount  obligated  for 
the  increased  Fedmal  share  may  be 
based  on  the  estimated  costs  to  be 
incurred  by  the  State  before  September 
30. 1993,  instead  of  the  total  estimated 
project  costs. 

(c)  When  submitting  the  project 
agreement,  Form  PR-2,  pursuimt  to 
§  630.304  of  this  tide,  the  State  shall 
include  in  the  agreement  the  ftdlowing 
provision; 

The  Federal-aid  putkipation  is  increased 
to  '  percent  for  reimbursement 
claims  paid  on  or  befne  Septembo’  30, 1993, 
in  aco^ance  with  Pub.  L  102-240,  section 
1054.  The  additional  Federal  fonds  requeued 

total  $ _ ,  Claims  paid  after 

September  30. 1993,  shall  be  at  the  regular 
Federal  pro  rata  share  of _ percent. 

(d)  The  State  may  claim 
reimbursement  for  the  increased  Federal 
share  as  a  part  of  its  normal  billing 

rocedures.  Participating  costs  incurred 

y  the  State  on  qualifying  projects  shall 
be  charged  on  a  pro  rata  b^s  to  the 
regular  Federal  ^are,  increasctd  Federal 
share,  and  non-Federal  share,  if  any. 

§140.311  Repayment  of  the  increased 
Federal  share. 

(a)  The  State  shall  repay  the  arooimt 
of  the  increased  Federal  ^are  made 
pursuant  to  this  subpart  on  or  before 
March  30, 1994.  If  such  repayment  is 
not  made  by  the  State,  the  FHWA  shall 
make  the  deductions  as  provided  in 
paragraph  (c)  of  this  section. 

(b)  The  FHWA  shall  deposit  all 
repayments  made  by  a  State  under 
paragraph  (a)  of  this  section  to  the 
Highway  Trust  Fund  and  shall  credit 
the  repayments  to  the  appropriate 
apportionment  accounts  of  the  State. 

(c)  If  the  total  amount  of  the  increased 
Federal  share  is  not  repaid  on  or  before 
March  30, 1994,  deductions  shall  be 
made  from  the  State’s  fiscal  year  1995 
and  fiscal  year  1996  apportionments. 
The  total  amount  deducted  shall  be  the 
amount  reimbursed  to  the  State  on  the 
increased  Federal  share  of  all  qualifying 
projects.  In  each  of  the  fiscal  years,  one- 
half  of  the  total  deduction  shall  be  made 
from  the  following  categories  on  a  pro 
rata  basis:  National  Highway  System, 
Surface  Transportation  Pro^m, 
Interstate  Construction.  Interstate 
Substitute,  Interstate  Maintenance 
Program,  Bridge  Program,  and 
Congestion  Mitigation  and  Air  Quality 
Improvement  Program. 

(d)  The  total  amount  deducted  in 
accordance  with  paragraph  (c)  of  this 
section  shall  be  reapportioned  to  those 


States  which  did  not  receive  an 
increased  Federal  share  under  this 
subpart  and  to  those  States  whidi  have 
mam  repayment  under  this  section. 
These  reapportioned  funds  shall  be 
credited  to  the  same  categories  of  funds 
•on  which  the  deductions  occurred. 

PH  Doc.  93-1834  nied  2-1-93;  8:45  am) 
Musw  oooe  4s«s-aa-M 


DEPARTMENT  OF  DEFENSE 


Department  of  ttie  Army 

32  CFR  ParU  692  through  606, 608,612 
and  616 

Removal  of  Rulea 

AOENCY:  Office  of  the  Assistant 
Secretary  of  the  Army  (Research, 
Development  and  Acquisition),  DOD. 
ACTION:  Removal  of  rule. 

SUMIARY:  The  purpose  of  this  document 
is  to  remove  32  CFR  parts  592  through 
606, 608, 612  and  616,  subchapter  G. 

The  reason  for  this  removal  is  that  this 
part  is  outdated  and  no  longer  valid. 

The  purpose  of  this  subchapter  was  to 
implement  Department  of  Defense 
puolications,  pursuant  to  1.108  of  this 
title  and  to  establish  for  the  Department 
of  the  Army  uniform  policies  and 
procedures  relating  to  the  procurement 
of  supplies  and  services. 

EFFECTIVE  DATE:  February  15, 1993. 

FOR  FURTHER  ttIFORMATION  CONTACT*. 

Mrs.  Esther  Morse  or  Mr.  Curtis 
Stevenson,  Office  of  the  Assistant 
Secretary  of  the  Army  (RDA), 
Washin^on,  D.C.  20310-0103,  (703) 
756-7577  or  (703) 697-0723. 
SUPPLEMENTARY  R4FORIIATION: 

a.  List  of  Subjects  in  32  CFR  Parts  592 
through  606, 606, 612  and  616. 

Procurement  by  Formal  Advertising, 
Procurement  by  Negotiation,  Special 
Types  and  Methods  of  Procurement, 
Interdepartmental  and  Coordinated 
Procurement,  Foreign  Purchases, 
Contract  Clauses,  Termination  of 
Contracts.  Patents,  Data,  and  Copyrights, 
Bonds.  Insvuance,  and  Indemnification, 
Taxes,  Labor,  Government  Property, 
Procurement  Quality  Assurance, 
Contract  Cost  Principles  and 
Procedures,  Procurement  Forms, 
Procurement  of  Construction  and 
Contracting  for  Architect-Engineer 
Services,  Service  Contracts,  Appendixes 
to  Army  Procurement  Procedure. 

Regulatm7  Flexibility  Act. 

The  removal  does  not  have  a 
simificant  economic  impact  on  a 
s^stantial  number  of  small  entities 
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within  the  meaning  (tf  the  Ragulatoiy 
Flexibility  Act.  5  U.S.  Code  601  et  seq.. 
because  it  ebminates  language  which  is 
no  longer  applicable. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  as  the 
language  being  eliminated  is  no  longer 
applicable. 

PARTS  592-606, 608, 612, 616 
[REMOVED] 

Accordingly,  pursuant  to  44  U.S.C 
15,  32  CFR  Parts  592  through  606, 608, 
612  and  616  are  removed. 

KeniMth  L.  Denton, 

Army  Federal  Fegister  Liaison  Officer. 

(FR  Doc.  93-2342  Filed  2-1-93;  8:45  am] 
eajjNQ  cooe  sno-«-M 


DEPARTMENT  OF  TRANSPORTATION 
Const  Gkiard 

33  CFR  Part  3 
[CCD  92-051) 

Realignment  of  Marine  Inspection 
Zones  and  Captain  of  the  Port  Zones 
for  Houston  and  Galveston,  TX 

agency:  Coast  Guard.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  realigns  the 
Marine  Inspection  2^nes  and  Captain  of 
the  Port  Zones  for  the  Coast  Gua^ 
Marine  Safety  Offices  in  Houston  and 
Galveston,  Texas.  These  changes  are 
being  made  to  improve  the  Coast 
Guard’s  ccunmand  and  control  of  marine 
safety  around  Clear  Lake,  Texas.  They 
will  not  impair  any  smvices  to  the 
public  supplied  by  the  Coast  Guard. 
EFFECTIVE  DATE:  February  2. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  John  P.  Silling,  Project 
Manager.  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection 
(G-MPS-3).  (202)  267-0491,  between  7 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  MFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
John  P.  Silling.  Project  Manager.  Office 
ol  Marine  Safety,  Security,  and 
Environmental  F^tection.  and  Mr. 
Patrick  J.  Murray,  Project  Coimsel, 
Office  of  the  Chief  Counsel. 

Background  and  Purpose 

No  notice  of  proposed  rulemaking 
was  prepared  for  t^  final  rule,  vriiicb 


covws  "agency  organization"  and  is 
therefore  exempt  from  the  requirements 
of  5  U.S.C.  553(b)  for  notice  and 
comment.  Because  the  rule  has  no 
substantive  effect,  good  cause  exists 
under  5  U.S.C.  553(d)  to  give  it  effect 
less  than  30  days  after  p\d>lication.  The 
rule  merely  realigns  two  Marine 
Inspection  Zones  and  Captain  of  the 
Port  Zones  to  reduce  the  administrative 
burden  and  to  simplify  the  currmit 
alignment.  It  will  woik  no  adverse 
impact  on  the  public,  since  Marine 
Safety  units  in  Houston  and  Galveston, 
Texas,  will  continue  to  perform  all 
functions  affecting  the  public  that  they 
previously  performed. 

Discussion 

The  boundaries  of  the  Marine 
Inspection  Zones  and  Gaptain  of  the 
Port  Zones  for  Coast  Guard  Marine 
Safety  Offices,  Houston  and  Galveston, 
Texas,  are  being  adjusted  for  more 
efficient  internal  management  and  to 
enhance  performance  of  missions.  In 
particular,  they  are  being  adjusted  to 
eliminate  a  split  of  responsibility  for  a 
single  body  of  water:  Clear  Lake,  Texas. 
This  adjustment  will  not  impair  any 
services  to  the  public  supplied  by  the 
Coast  Guard. 

Regulatory  Evaluation 

This  final  rule  is  exempt  fiom  the 
provisions  of  Executive  Order  12291 
because  it  pertains  to  matters  of  "agency 
organization"  as  provided  for  in  section 
1(a)(3)  of  the  Order.  It  is 
"nonsignificant"  tmder  DOT  regulatory 
policies  and  procedures  (44  FR  11040 
(February  26, 1979)1.  Its  economic 
impact  will  be  so  minimal  that  further 
evaluation  is  unnecessary.  It  places  no 
new  requiimnents  on  any  sector  of  the 
public.  It  will  not  impair  any  services  to 
the  public  supplied  by  the  Coast  Guard. 
It  streamlines  and  enhances  internal 
logistics  and  support.  As  its  impact  is 
minimal,  the  C(Mst  Guard  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  InfonnatMui 

This  final  rule  contains  no  collection- 
of-information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3510  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  the  rule  does  not  have 
sufficient  implications  for  federalism  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  This  organizational 


realignment  has  no  preemptive  effect;  it 
leaves  duties  and  powers  of  State  and 
local  governments  as  they  are. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section  2.B.2 
of  Gommandant  Instruction  M16475.1B, 
the  rule  is  categorically  excluded  from 
further  mivironmental  documentation. 
The  rule  is  an  administrative  matter 
within  the  meaning  of  subsection 
2.B.2.I.  of  Gommandant  Instruction 
M16475.1B  that  clearly  has  no 
environmental  impact. 

List  of  Subjects  in  33  CFR  Part  3 

Organization  and  functions 
(Government  agencies). 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  3  as  follows: 

PART  3— COAST  GUARD  AREAS, 
DISTRICTS,  MARINE  INSPECTION 
ZONES,  AND  CAPTAIN  OF  THE  PORT 
ZONES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Aafoority:  14  U.S.C.  633;  49  CFR  1.45, 

1.46. 

2.  Section  3.40-25,  paragraph  (b).  is 
revised  to  read  as  follows: 

§3.40-25  Houston  Marine  Inspection  Zone 
and  Captain  o4  the  Port  Zorta. 
***** 

(b)  The  boundary  of  the  Houston 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  starts  at  the  junction  of 
the  east  bank  of  the  Trinity  River  and 
30°  N.  latitude;  thence  northerly  along 
the  east  bank  of  the  Trinity  River; 
thence  northwesterly  along  the  eastern 
shore  of  Lake  Livingston;  thence 
northwesterly  along  the  east  bank  of  the 
Trinity  River  to  the  southern  boundary 
of  Dallas  County,  Texas;  thence  westerly 
along  the  southern  boundary  of  Dallas 
County.  Texas  to  97°  W.  longitude; 
thence  north  along  97°  W.  longitude  to 
the  Texas-Oklahoma  boimdary;  thence 
northwesterly  along  the  Texas- 
Oklahoma  boundary;  thence  north  along 
the  New  Mexico-Oklahoma  boimdary; 
thence  west  along  the  New  Mexico- 
Colorado  boundary;  thence  south  along 
the  New  Mexico-Arizona  boundary; 
thence  easterly  along  the  southern 
boundary  of  New  Mexico  to  the 
southeast  comer  of  New  Mexico  at  32° 
N.  latitude;  thence  southeasterly  to 
29°18'N.  latitude.  96°07'  W.  longitude; 
thence  northeasterly  to  29°31.1'  N. 
latitude,  95°11.5'  W.  longitude,  in 
Friendswood,  Texas;  thence  east  almg 
the  nmth  edge  of  Fann-to-Maricet  Road 


Federal  Register  /  Vol.  58,  No.  20  /  Tuesday,  February  2,  1993  /  Rules  and  Regulations 


6717 


(FM)  518  to  the  iunction  of  Texas 
Highway  146  in  Kemah,  Texas;  thence 
northeasterly  to  29°35'  N.  latitude, 

94°55'  W.  longitude;  thence  north  along 
94°55'  W.  longitude  to  30**  N.  latitude; 
thence  east  along  30**  N.  latitude  to  the 
east  bank  of  the  Trinity  River. 

3.  Section  3.40-30,  paragraph  (b),  is 
revised  to  read  as  follows: 

§  3.40-30  Galveston  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zoim. 

*  «  *  *  • 

(b)  The  boundary  of  the  Galveston 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  starts  at  the  junction  of 
the  sea  and  94‘’23'  W.  longitude;  thence 
north  along  94*’23'  W.  longitude  to  30** 

N.  latitude;  thence  west  along  30°  N. 
latitude  to  94°55'  W.  longitude;  thence 
south  to  29°35'  N.  latitude,  94°55'  W. 
longitude;  thence  southwesterly  to  the 
junction  of  Texas  Highway  146  and 
Farm-to-Market  Road  (FM)  518  in 
Kemah,  Texas;  thence  west  along  the 
north  edge  of  FM  518  to  29‘’31.T  N. 
latitude,  95**11.5'  W.  longitude  in 
Friendswood,  Texas;  thence 
southwesterly  to  the  east  bank  of  the 
Colorado  River  at  29**18'  N.  latitude, 
96°07'  W.  longitude;  thence  southerly 
along  the  east  bank  of  the  Colorado 
River  to  the  sea. 

Dated:  january  25, 1993. 

A.E.  Henn, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
^tection. 

|FR  Doc.  93-2425  Filed  2-1-93;  8:45  am) 
BtLUNG  COOC  4S1S-14-M 


33  CFR  Part  117 
{CGD7-92-891 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  From 
St.  Marys  River  to  Key  Largo 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the  Mayor  of 
Sea  Ranch  Lakes,  the  Coast  Guard  is 
changing  the  regulations  governing  the 
operation  of  the  Commercial  Boulevard 
C^wbridge  (Northeast  50th  Street/State 
Road  870),  mile  1059.0,  at  Lauderdale- 
by'the-Sea,  Broward  County,  Florida. 
This  change  is  being  made  as  a  result  of 
complaints  about  the  highway  traffic 
delays.  This  action  should 
accommodate  current  needs  of  highway 
traffic  while  still  meeting  the  reasonable 
needs  of  navigation.  Public  vessels  of 
the  United  States,  tugs  with  tows,  and 
vessels  in  a  situation  where  a  delay 
would  endanger  life  nr  property  will 
continue  to  be  passed  at  any  time. 


EFFECTIVE  DATE:  March  4. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brodie  Rich,  Project  Manager, 

Bridge  Section,  at  (305)  53&-4103. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Brodie  Rich, 
Project  Manager,  and  LT,  ).M.  Losego, 
Project  Attmney,  Seventh  District  Legal 
Office. 

Regulatory  History 

On  September  22, 1992,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations,  Atlantic 
Intracoastal  Waterway,  from  St.  Marys 
River  to  Key  Largo,  in  the  Federal 
Register  (57  FR  43647).  The  Coast  Guard 
received  one  letter  commenting  on  the 
proposal.  A  public  bearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that,  horn  November  1 
through  May  15  horn  8  a.m.  to  6  p.m., 
the  draw  need  open  only  on  the  hour, 
quarter-hour,  half-hour  and  three- 
quarter  hour.  The  Mayor  of  Sea  Ranch 
Lakes  has  requested  die  bridge  be 
opened  only  on  the  hour  and  half-hour 
to  reduce  highway  traffic  congestion. 

The  Coast  Guai^  analysis  of  bridge 
openings,  highway  traffic  levels  of 
service,  and  waterway  holding 
conditions  has  determined  this  bridge 
averages  only  2  openings  per  hour  on 
weekdays  with  no  apparent  increases  in 
commuter  traffic  levels  during  morning 
and  afternoon  rush  hours.  On  weekends 
there  is  a  reduction  in  highway  traffic 
levels;  however,  during  the  winter 
season  the  number  of  drawbridge 
openings  increases  due  to  heavy  boating 
activities  on  the  Intracoastal  Waterway. 
In  order  to  reduce  highway  traffic 
delays,  the  Coast  Guard  is  implementing 
a  20-minute  opening  schedule  on 
weekends  during  the  seasonal  period. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  one  letter 
commenting  on  the  proposal.  This  letter 
recommended  that  weekend  and 
weekday  operating  schedules  should  be 
similar  to  avoid  confusion  for  mariners 
and  highway  traffic.  Additional 
restrictions  are  only  warranted  on 
weekends  during  the  season  due  to 
increased  bridge  openings  and  highway 
traffic.  Therefore,  ffie  existing  15-minute 
schedule  will  continue  to  be  maintained 
on  weekdays  during  the  season.  The 
final  rule  is  unchanged  from  the 
proposed  rule. 


Regulatmy  EvAluatkm 

These  regulations  are  not  considered 
to  be  major  imder  Executive  Order 
12291  and  not  significant  under  the 
Department  of  Transportation 
Re^latory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  filial  rule  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

We  conclude  this  because  the  rule 
exempts  tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  CoMt  Guard 
has  considered  whether  this  change 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  indude 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  tugs  with  tows  are 
exempt  from  this  diange,  the  economic 
impact  is  expected  to  ^  minimal. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirenmnts  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.}. 

Federalism 

The  Coast  Guard  has  analyzed  this 
change  in  accordance  with  tne 
prindples  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federaliun  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B.  promvilgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Pari  117 
Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 
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PART  117— ORAWBmOGE 
OPERATION  REGULATIONS 

1.  The  authcuity  citation  for  part  117 
continues  to  read  as  follows: 

Authority  33  U.S.C  49S»;  48  CFR  1.48;  33 
CFR  1.06-l(gl. 

2.  Section  117.261  is  amended  by 
revising  paragraph  (ee)  to  read  as 
follows; 

§117^61  Atlantic  IntracoaatalWataniiay 
from  St  Marys  River  to  Key  Largo. 

*  *  «  *  * 

(ee)  Commercial  Boulevard  bridge  (SR 
870),  mile  1059.0,  at  Lauderdale-by-the- 
Sea.  The  draws  shall  open  on  signal; 
except  that,  from  November  1  through 
May  15  from  8  a.ia.  to  6  pjn.,  Montfoy 
through  Friday,  the  draw  need  qpen 
only  on  the  hour,  quarter-hour,  half- 
hour,  and  three-qu^er  hour,  and  hom 
8  a.m.  to  6  p.m.  on  Saturdays,  Sundays, 
and  federal  holidays,  the  draw  need 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour. 
***** 

Dated;  January  6, 1993. 

K.M.  Ballant3rae, 

Captain.  U.S.  Coast  Guard.  Cbaunander, 
Sewnth  Coast  Guard  District  Acting. 

IFR  Doc  93-2424  Filed  2-1-93;  8:45  am) 
BtUJNG  CODE  aSIS-M-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Part  334 

Restricted  Areas  in  the  West  Arm  of 
Behm  Canal  near  Ketchikan,  Alaska 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Correcting  amendment 

SUMMARY:  The  Corps  of  Engineers  is 
amending  the  regulations  in  33  CFR 
334.1275  to  correct  minor  eirms  in  the 
coordinates  which  establish  a  restricted 
area  in  the  waters  of  the  West  Arm  of 
Behm  Canal  near  Ketchikan.  The 
regulations  were  promulgated  by  the 
Corps  of  Engineers  on  25  January  1990. 
The  errors  were  revealed  by  the 
National  Ocean  Service  while  updating 
nautical  charts  of  the  area. 

EFFECTIVE  DATE:  March  4, 1993. 
ADDRESSES:  Any  written  comments 
concerning  these  rules  should  be 
addressed  to:  HC^SACE,  ATTN: 
CECW-OR,  Washington,  D.C  20314- 
1000. 

FOR  FURTHER  MFORMATION  CONTACT: 

Ms.  Valerie  Payne  at  (907)  753-2724  or 
Mr.  Ralph  Eppard  el  (202)  272-1783. 


SUPPLEMENTARY  INFORMATION:  On  25 
January  1990,  the  Corps  of  Enginews 
published  final  rules  in  the  Federal 
Register  (55  FR  2586-2587)  establishing 
five  restricted  areas  in  the  waters  of  the 
West  Arm  of  the  Behm  Canal,  nmth  of 
Ketchikan,  Alaska.  A  correction  to  these 
rules  was  published  on  20  March  1990 
(55  FR  10237).  The  purpose  of  the 
restricted  areas  is  to  regulate  vessel 
activities  which  could  interfere  with 
naval  testing  activities  in  those  areas 
and  to  protect  Government  owned 
equipment  and  instrumentation. 
According  to  the  National  Ocean 
Service,  the  coordinates  which  define 
the  boundaries  of  Area  #5,  do  not 
accurately  reflect  the  location  of  the 
actual  area.  However,  the  corrected 
coordinates  will  not  greatly  enlarge  the 
restricted  area. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

In  consideration  of  the  above,  part  334 
of  title  33  is  corrected  by  making  the 
following  correcting  amendments: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat  266;  (33  U.S.C  1)  and 
40  Stat.  892;  (33  U.S.C.  3). 

§334.1275  [Amemfed] 

2.  In  §  334.1275  (a)  The  areas.  Area 
No.  5,  revise  "55*33.4'  N  latitude”  to 
read  “55*33.3' N  latitude”;  revise 
"131*43.6'  W  longitude”  to  read 
"131*43.62'  W  longitude";  revise  "216 
*T”  to  read  "218  ®T”;  and  revise 
"55*31.52'  N  latitude”  to  read 
"55*31.55' N  latitude”. 

Approved 
John  R.  Brown, 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 

(PR  Doc.  93-2311  Filed  2-1-93;  8:45  am) 
BILUNQ  CODE  3ri»-«a-M 


33  CFR  Part  334 

Restricted  Area  for  Gulf  Coast 
Homeports  at  Ingleside,  TX;  Mobile,  AL 
and  Pascagoula,  MS;  Correction 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  published  find  rulm  in  tlie 
Federal  Regbler  on  October  8, 1992,  (57 
FR  46303-46304)  establishing  naval 
restricted  areas  in  the  waters  of  the  Gulf 


of  Mexico  at  the  Naval  Homeports 
located  at  Ingleside,  Texas;  Mobile, 
Alabama;  and  t’aacagouk,  Mississippi. 
Minor  errors  were  found  in  the 
coordinates  which  establish  the  limits  of 
the  naval  restricted  area  located  at 
Ingleside,  Texas.  Accordingly,  the  Corps 
is  publishing  cwrections  to  the 
coordinates  found  in  33  CFR  334.802 
(a). 

EFFECTIVE  DATE:  February  2. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Cynthia  J.  Wood  at  (409)  766-3960 
or  Mr.  Ralph  Eppard  at  (202)  272—1783. 
SUPPLEMENTARY  INFORMATION:  In  the 
final  regulations  that  are  the  subject  of 
this  correction,  the  Corps  established 
restricted  areas  at  each  of  the  Navy  Gulf 
Coast  Homeports  located  at  Ingleside, 
Texas;  Mobile,  Alabama;  and 
Pascagoula,  Mississippi. 

The  restricted  areas  encompass  the 
waters  surrounding  the  Naval  Stations 
and  piers  where  extensive  Naval 
operations  take  place.  The  restricted 
areas  are  used  extensively  by  U.S.  Naval 
ships  and  commercial  vessels  under 
contract  to  the  Navy,  in  daily  operations 
around  the  pier.  The  pirns  are  used  to 
provide  fuel,  maintenance,  and  other 
services  fcxr  these  vessels.  The  restricted 
areas  are  essential  to  protect  persmis 
and  property  from  the  dangers 
associated  with  these  operations  and 
safeguard  the  area  firom  accidents, 
sabotage,  and  other  subversive  acts. 
According  to  the  National  Ocean 
Service,  t^  coordinates  which  estaUish 
the  boundaries  of  the  restricted  area  at 
Ingleside,  Texas,  contain  errors  in 
positions  A  and  E;  another  position  (F), 
is  needed,  and  the  directicHi  from 
position  C  to  position  D  should  read 
"west-northwesterly”  instead  of  "north- 
northeasterly”.  The  Navy  has  agreed  to 
these  changes.  Accordingly,  the 
publication  on  October  8, 199^of  the 
final  regulations  in  57  FR  46303^^46304, 
is  corrected  as  follows: 

On  page  46303,  in  the  third  column, 
in  §  334.802,  paragraph  (a),  the  area,  is 
corrected  to  read; 

§334.802  inglesids  Naval  Station, 
Inglaskie,  Texas;  raatricted  area. 

(a)  The  area.  The  waters  of  Corpus 
Christi  Bay  beginning  at  a  point  at 
latitude  27*49'15.0"  N.  longitude 
97*12'6.0''  W,  thence  southerly  to 
latitude  27*4^7.3”  N,  longitu^ 
97*12'5.4''  W,  thence  smith- 
southwesterly  to  latitude  27*49'01''  N, 
longitude  97*12'39.4''  W,  thence  west- 
noi^westmly  to  latitude  27*49'02.4''  N, 
longitude  97*12'48.3''  W,  thence  north- 
noi^easterly  to  latitude  27*49'16.5''  N, 
longitude  97*12'41.5'',  thence  easterly  to 
latitude  27*49'17.0''  N,  longitude 
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97°12'27.5''  W.  thence  easterly  along  the 
shoreline  to  the  point  of  beginning. 

***** 

Approved: 

John  R.  Brown, 

Colonel,  U.S.  Army,  Executive  Director  of 
Civil  Works. 

[FR  Doc.  93-2313  Filed  2-1-93;  8:45  am] 
BiujNQ  cooe  «na-a2-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  8956 

pi>-94»-421(M)6;  101-15798-01] 

Partial  Revocation  of  Geological 
Survey  Order  Dated  July  26, 1948, 
Which  Established  Powersita 
Classification  No.  390;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a 
Geological  Survey  order  insofar  as  it 
affects  22.50  acres  of  public  lands 
withdrawn  for  Bureau  of  Land 
Management’s  Powersite  Classification 
No.  390.  The  lands  are  no  longer  needed 
for  the  purpose  for  which  they  were 
withdrawn.  This  action  will  open  22.50 
acres  to  surface  entry  and  will  permit 
the  sale  of  the  lands  to  resolve  an 
agricultural  trespass.  The  22.50  acres 
have  been  open  to  mining  under  the 
provisions  of  the  Mining  Claims 
Restoration  Act  of  1955,  and  these 
provisions  are  no  longer  required.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 

EFFECTIVE  DATE:  March  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Tlie  Geological  Survey  Order  dated 
July.  26, 1948,  which  established 
Powersite  Classification  No.  390,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Boim  Meridian 

T.  8  S.,  R.  14  E., 

Sec  7,  N'ANEVtSWVtNEV*. 
NV^y4NEV4SWV4NEV4.  and 
NV.NWy4SWV4NEV4. 

T.  8  S.,  R.  13  E., 

Sec.  12,  N'/iNE'ANE’ANEV*, 
NytSwy4NEy4NEy4NEV4, 
SEy4NB>/4NEy4NEy4,  and 
NEy4Nwy4NEy4NEy4. 


The  areas  described  aggregate  22.50  acres 
in  Twin  Palls  County. 

2.  At  9  a.m.  on  March  4, 1993,  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  sul^ect 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  March 
4, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  The  State  of  Idaho  has  waived  its 
right  of  selection  in  accordance  with  the 
provisions  of  section  24  of  the  Federal 
Power  Act  of  Jime  10, 1920, 16  U.S.C. 
818,  as  amended 

Dated:  January  14, 1993. 

Dave  O’Neal 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  93-2307  Filed  2-1-93;  8:45  am] 
BtlUNG  CODE  4310-QO-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49 CFR  Parts 
(OST  DockM  No.  48043] 

RIN  2105-AB56 

Testimony  of  Employees  of  the 
Department  and  Production  of  Records 
in  Legal  Proceedings 

agency:  Office  of  the  Secretary; 
Department  of  Transportation. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Transportation  (DOT  or  Department)  is 
establishing  procediires  that  must  be 
followed  when  a  Department  employee, 
former  employee  or  DOT  contractor  is 
requested  or  subpoenaed  to  provide 
testimony  or  produce  records 
concerning  information  acquired  in  the 
course  of  performing  officii  duties  or 
because  of  the  official  status  of  that 
person.  These  procedures  are  necessary 
to  ensiue  more  efficient  use  of 
Department  resources  (Department 
attorneys  and  employees  currently 
spend  a  considerable  amount  of  time 
responding  to  litigants’  requests  for 
documents  or  testimony),  to  minimize 
the  possibility  of  involving  the 
Department  in  controversial  issues  not 
related  to  its  mission,  to  maintain  the 
impartiality  of  the  Department  among 
private  litigants,  to  protect  sensitive, 
confidential  information  and  the 
deliberative  processes  of  the 
Department,  and  to  enhance  the 


Department’s  ability  to  respond  to  such 
requests. 

EFFECTIVE  DATE:  March  4. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  M.  Geier,  Assistant  General 
Counsel  for  Litigation,  or  Alexander  J. 
Milard,  Office  of  the  Assistant  Genetiil 
Counsel  for  Litigation,  U.S.  Department 
of  Transportation,  400  Seventh  Street 
SW.,  room  4102,  Washington,  DC  20590, 
(202)  366-9279. 

SUPPLEMENTARY  MFORMATION: 
Back^und 

On  March  17, 1992.  the  Department  of 
Transportation  published  a  notice  of 
proposed  rulemaking  (NPRM)  (57  FR 
9224,  March  17, 1992)  to  modify  and 
broaden  its  regulations  at  49  CFR  part  9 
governing  the  Department’s  policies  and 
procedures  with  respect  to  testimony  by 
its  employees  as  witnesses  in  legal 
proce^ngs,  the  acceptance  of  service 
of  legal  process  and  pleadings  in  legal 
proceedings  involving  the  Department, 
and  the  pi^uction  of  records  of  the 
Department  pursuant  to  subpoenas. 

Currently,  the  Departmenrs 
regulations  at  49  QR  part  9  do  not 
contain  any  procedural  requirements 
that  private  parties  must  meet  in  order 
to  obtain  departmental  records  or 
testimony  of  DOT  employees  for  use  in 
legal  proc»edings  between  private 
litigants.The  existing  regulations  require 
only  that  the  General  Gounsel  or  other 
appropriate  counsel  determine  whether 
the  employee  is  required  to  comply  with 
a  subpoena,  and  impose  certain 
restrictions  on  the  employee’s 
testimony.  In  addition,  the  regulations 
now  in  effect  extend  only  to  current 
DOT  employees.  Former  DOT 
employees,  and  contractors  (past  and 
present),  are  not  covered. 

As  the  Department  noted  in  its  NPRM, 
private  litigants  are  requesting  or 
serving  subpoenas  for  testimony, 
documents,  or  both,  from  DOT  agencies 
and  their  personnel  in  a  large  number  of 
cases.  The  Department  is  a  large 
executive  agency  that  is  composed  of 
nine  operating  administrations  plus  the 
Office  of  the  Secretary.  The  Department 
further  observed  in  its  NPRM  that  many 
of  the  requests  that  are  filed  with  it  for 
documents  and  testimony  involve 
transportation  accidents.  These 
accidents  can  generate  numerous 
private  lawsuits  and  other  proceedings, 
in  which  private  litigants  may  seek 
testimony  and  documents  fitra  DOT 
investigative  personnel.  Responding  to 
these  requests  for  documents  and  for 
testimony  can  be  burdensome  and  time 
consuming.  When  employees  are 
required  to  testify  in  deposititms. 
hearings  or  trials  that  are  brought  for 
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private  purposes,  employees  are  taken 
away  firom  their  official  duties  and 
responsibilities.  Moreover,  these 
requests  for  testimony  are  often  made  on 
very  short  notice. 

Ine  Department  proposed  to  establish 
new  proc^ural  requirements  that 
private  litigants  must  meet  before  the 
Department  would  produce  documents 
or  make  an  employee  available  to  testify 
in  a  private  Iraal  or  administrative 
procoeding.  These  procedures  were  not 
roposed  to  inflict  an  unnecessary 
urden  on  private  litigants.  Rather,  the 
Department's  objectives  were  to 
conserve  DOT  resources,  to  minimize 
the  possibility  of  involving  the 
Department  in  controversial  issues  not 
related  to  its  mission,  to  maintain  the 
Department's  impartiahty  among  private 
litigants,  to  protect  the  confidentiality  of 
the  Department's  deliberative  processes, 
and  to  enhance  the  Department's  ability 
to  respond  more  efficiently  to  requests 
for  testimony  and  documents.  The 
Department  also  proposed  adopting  new 
procedures  governing  the  testimony  of 
its  employees  in  legal  proceedings  in 
which  the  United  States  is  a  party. 

DOT'S  new  rules  would  inmude  the 
Maritime  Administration  and  the 
Research  and  Special  Programs 
Administration  in  the  definition  of, 
"Department"  because  the  current  ‘ 
regulation  became  eflective  before  those 
operating  administrations  were  part  of 
DOT.  In  addition,  to  preclude  having  to 
revise  this  part  for  a  similar  reason  in 
the  future,  the  new  rule  would  include 
within  the  definition  of  "Department" 
any  operating  administration 
established  after  the  effective  date  of  a 
final  rule.  The  new  rule  also  would 
clarify  the  definition  of  "Legal 
preceding  between  private  litigants"  to 
mean  those  proceedings  in  which 
neither  DOT  (or  one  of  its  operating 
administrations),  nor  the  United  States 
(including  any  federal  agency  or  officer 
of  the  United  States  in  his  or  her  official 
capacity)  is  a  party.  The  definition  of 
"Employee"  would  also  be  expanded  to 
include  former  employees  of  the 
IDepartment,  retired  or  former  officers 
and  enlisted  members  of  the  Coast 
Guard,  and  individuals  or  (other 
entities)  who  are  or  have  been  under 
contract  with  the  Department,  whose 
testimony  is  sought  about  official  duties 
or  functions  of  the  Department.  The  new 
rule  would  more  specifically  define 
"Testimony"  to  mean  any  written  or 
oral  statements  given  in  a  legal 
proceeding,  including  depositions, 
affidavits,  declarations,  answers  to 
interrogatories,  and  statements  at  a 
hearing  or  trial. 

A  definition  for  "Agency  counsel" 
would  also  be  added.  Under  the 


proposed  definition,  the  term  "Agency 
counsel"  would  include  the  General 
Counsel,  the  Chief  Counsels  of  the 
operating  administrations,  and  any 
person  to  whom  the  General  Counsel  or 
a  Chief  Counsel  has  delegated  authority 
under  this  part.  This  would  make  it 
clear  that,  for  a  decision  on  how  to 
respond  to  a  demand  or  a  request  for 
testimony,  an  employee  must  contact 
the  agency  counsel  in  that  employee's 
operating  administration.  The  definition 
also  would  include  any  person,  such  as 
a  Department  of  Justice  attorney,  who  is 
authorizeki  to  represent  the  Department 
in  a  specific  legal  proceeding. 

Agency  counsel,  under  certain 
circumstances,  would  be  permitted  to 
grant  an  exception  from  any 
requirement  in  the  propos^  rule.  For 
example,  agency  counsel  may  grant  an 
exception  horn  a  requirement  of  part  9 
if  he  or  she  believes  that  to  do  so  would 
be  in  the  best  interests  of  the 
Department.  The  Department’s  Inspector 
General  would  also  M  permitted  to 
grant  an  exception  from  any 
requirement  concerning  Office  of 
Inspector  General  employees  and 
documents. 

Sections  9.13  and  9.15  of  the 
Department's  new  rule  provide  that  the 
proper  method  for  obtaining  testimony 
or  records  from  an  employee  is  to 
submit  a  request  to  agency  counsel,  not 
to  serve  a  subpoena,  order  or  other 
demand  (collectively  referred  to  as 
demands)  on  the  employee.  The  new 
rule  would  also  require  employees  to 
notify  agency  counsel  if  they  are  served 
with  demands,  or  otherwise  receive 
requests,  to  testify  or  produce 
documents,  and  would  prohibit 
employees  from  honoring  such  demands 
or  requests  absent  explicit  approval 
from  the  agency  counsel.  Agency 
counsel  would  have  discretion  to  grant 
demands  for  records  or  testimony  of  an 
employee  end  to  determine  the  manner 
in  which  documents  are  disclosed  or 
testimony  is  given  in  particular  cases  or 
types  of  cases. 

If  the  party  fails  to  follow  the 
Department’s  procedures  or  does  not 
withdraw  a  demand  when  requested  to 
do  so  by  agency  counsel,  the 
Department  may  move  to  quash  the 
demand.  If  that  motion  is  denied,  the 
agency  counsel  would  then  instruct  the 
employee  whether  to  testify  or  produce 
documents  pursuant  to  the  demand.  If  a 
response  to  a  demand  is  required  before 
the  court  rules  on  the  motion  to  quash 
and  the  court  fails  to  stay  the  demand, 
the  employee  would  appear  with  agency 
counsel  at  the  time  and  place  stated  in 
the  demand,  produce  a  copy  of  these 
regulations,  and  respectfully  decline  to 
testify  or  produce  any  documents.  If  the 


court  orders  his  or  her  testimony, 
agency  covmsel  may  permit  an 
exception  under  §  9.1(c),  or,  consistent 
with  longstanding  case  law,  direct  the 
employee  not  to  testify.  For  example, 
the  agency  coimsel  might  permit  the 
employee  to  give  factual  testimony  if 
permission  would  have  been  granted 
had  the  party  seeking  the  testimony 
followea  the  procedures  set  forth  in  this 
part.  This  would  prevent  a  miscarriage 
of  justice  by  not  subjecting  the 
employee  to  a  contempt  charge.  In 
appropriate  circumstances,  agency 
counsel  could  still  appeal  the  denial  of 
the  motion  to  quash. 

The  Department’s  new  rule  also 
stipulates  that  private  litigants  who 
wish  to  obtain  documents  from  the 
Department  must  follow  the  procedures 
specified  at  49  CFR  part  7  concerning 
Freedom  of  Information  Act  (FOLA) 
requests.  Private  litigants  who  do  not 
follow  those  procediues  would  be 
required  to  submit  a  statement  setting 
forth  the  relevancy  of  the  records  to  ffie 
proceeding.  The  rule  would  also  require 
private  litigants  to  submit  requests  for 
records  before  submitting  any  request 
for  testimony.  If  these  pcuiies  desire 
additional  documents,  they  would  have 
to  indicate  how  the  new  request  differs 
from  previous  record  requests. 

The  Department’s  new  rule  also 
describes  when  and  to  what  extent  an 
employee  of  the  Department  would  be 
allowed  to  testify  in  legal  proceedings  in 
which  the  United  States  is  a  party  and 
those  in  which  it  is  not.  Department 
employees  generally  would  not  be 
permitted  to  testify  as  an  expert  or 
opinion  witness  at  a  hearing  or  trial  in 
legal  proceedings  between  private 
litigants;  and  would  only  be  allowed  to 
testify  as  to  facts  within  their  personal 
knowledge  in  these  proceedings  under 
limited  circumstances.  More 
specifically,  the  Department’s  new  rule 
provides  that,  in  legal  proceedings 
between  private  litigants,  an  employee 
may  not  testify  to  facts  in  a  reprort  unless 
the  employee  receives  permission  from 
the  agency  counsel.  The  reason  for 
restricting  this  testimony  is  to  ensure 
that  agency  findings  and  conclusions 
expressed  in  reports  are  appropriately 
protected.  The  use  of  Department 
employees  as  expert  or  opinion 
witnesses  would  impmse  a  serious 
administrative  burden  on  the 
Department  and  compromise  its 
impartiality  toward  private  litigants. 
Moreover,  the  Accident  Rejmrts  Act  and 
other  statutes  prohibit  the  admission 
into  evidence  of  certain  accident  and 
investigative  reports.  However,  agency 
counsel  would  be  permitted  to  grant  an 
exception  under  §  9.1(c)  in  a  dvil 
proceeding  in  which  the  testimony 
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might  be  vital  to  the  case  and  would  not 
imduly  harm  the  Department. 

The  Department’s  new  rule  would 
also  require  that  private  htigants  seeking 
the  testimony  of  an  employee  of  the 
Department  submit  a  request  for  that 
testimony  to  the  agency  counsel  30  days 
before  the  testimony  is  scheduled  to  be 
taken  or  received.  In  addition,  a  party 
seeking  employee  testimony  would  m 
required  to  furnish  the  agency  counsel 
with  certain  facts  about  the  proceeding 
together  with  a  written  summary  of  the 
information  sought  and  its  relevance  to 
the  proceeding.  A  party  seeking 
testimony  would  also  ^  requir^  to 
certify  that  the  information  sought  is  not 
reasonably  available  firom  other  sources. 

With  respect  to  testimony  at  a  hearing 
or  trial  in  legal  proceeding  involving  the 
United  States,  under  the  Apartment's 
new  rule,  an  employee  would  only  be 
permitted  to  testify  as  an  expert  or 
opinion  witness  for  the  United  States. 
Additionally,  an  employee  would  be 
permitted  to  testify  only  as  to  facts 
within  that  employee’s  personal 
knowledge  with  regard  to  matters 
arising  out  of  that  employee’s  official 
duties.  For  example,  in  a  proceeding 
arising  hnm  an  accident,  an  employee 
could  testify  only  to  personally  known 
facts,  not  reasonably  available  from 
other  sources,  uncovered  during  the 
employee’s  investigation  of  the 
accident,  or  observed  by  the  employee 
even  the  employee  did  not  investigate 
the  accident.  Thus,  an  employee  who 
inspected  a  facility  before  an  accident 
occurred  could  testify  concerning  the 
ei^loyee’s  observations. 

The  Department’s  new  rule  does  not 
apply  to  situations  in  which  cm 
employee,  although  on  official  duty, 
observes  facts  regarding  matters  that  do 
not  arise  out  of  Ids  or  her  official  duties. 

The  Department’s  new  rule  also 
explains  the  Department’s  policy  on  fees 
for  obtaining  records,  and  costs  of 
processing  and  responding  to  requests 
for  witness  testimony  by  private  parties. 
Finally,  the  Department’s  new  rule 
would  alter  the  Department’s 
procedures  relating  to  the  service  of 
subpoenas  and  other  demands. 
Specifically,  the  Department’s  new  rule 
states  that  this  service  is  not  to  be 
inconsistent  with,  and  does  not  waive, 
the  requirements  of  Rules  4(d)(4)  and 
4(d)(5)  of  the  Federal  Rules  of  Civil 
Procedure,' 

Discussion  of  Comments 

Comments  in  response  to  the 
Departmoit’s  NPRM  were  filed  by  the 
Air  TransptHl  Association  of  America 
on  behalf  of  its  member  carriers,  the 
Section  of  Administrative  Law  and 
Regulatory  Practice  of  the  American  Bar 


Association,  the  Cessna  Aircraft 
Company,  and  a  DOT  employee  in  his 
capacity  as  a  private  citizen.  These 
comments  are  discussed  below.  For  ease 
of  discussion,  these  comments  are 
discussed  jointly  since,  to  a  large 
degree,  they  raise  similar  issues  and 
concerns. 

Several  commenters  questioned  the 
need  and  authority  for  tne  proposed 
revisions  to  the  Departmoit’s  witness 
regulations.  Generally,  these 
commenters  asserted  that  the 
Department  has  failed  to  provide 
sufficient  justification  for  its  proposed 
action.  The  Department  does  not  concur 
with  this  assertion.  As  the  Department 
noted  in  its  NPRM,  the  Department  of 
Transportation — which  is  composed  of 
nine  operating  administrations  and  the 
Office  of  the  Secretary — frequently 
receives  requests  for  testimony  in 
private  htigation  and  other  proceedings. 
These  requests  are  often  received  on 
extremely  short  notice,  based  upon  a 
local  subpoena  that  is  easily  and 
routinely  obtained  by  private  counsel. 

As  a  result,  DOT  employees  must 
expend  a  considerable  amount  of  public 
time  testifying  to  routine  matters  that 
are  usually  susceptible  to  proof  by 
alternative  methods.  This  practice 
interferes  with  DOT  employees’  public 
duties  and  usually  is  at  the  public’s 
expense.  This  pn^lem  is  fuilher 
aggravated  when  employees  must  travel 
to  provide  such  testimcmy.  Moreover, 
many  times  DOT  does  not  have 
sufficient  time  or  abiUty  to  quash,  or 
otherwise  resist,  a  subpoena.  Even  if 
DOT  is  successfril  in  resisting  a 
subpoena  or  other  demand,  there  is  still 
likely  to  be  a  significant  drain  on  DOT 
resources.  This  situation  has  been 
further  exacerbated  by  the  recent 
explosion  in  private  litigation.  The 
Department  has  every  reason  to  believe 
that  this  problem  is  likely  to  persist  in 
the  future  and  possibly  intensify.  The 
adoption  of  these  regulations  will  assist 
the  agency  in  the  management  of  its 
resources  and  in  ens\uing  that  its 
employees’  time  and  energies  are  not 
devot^  to  private  litigation  at  pubUc 
expense. 

Some  commenters  also  suggested  that 
statistics  cited  in  the  NPRM  on  the 
number  of  subpoenas  and  other 
demands  that  ffie  Department  has  been 
receiving  for  testimony  and  documents 
were  inadequate  and  dated.  These  data 
were  developed  by  the  U.S.  Coast  Guard 
for  the  1988  calendar  year.  They  clearly 
show  the  scope  of  the  problem.  Indeed, 
in  that  year  alone,  the  U.S.  Coast  Guard 
received  nearly  350  subpoenas.  This 
level  of  activity,  in  just  one  of  the 
Departmrat’s  nine  (^)erating 
administrations,  dewiy  illustrates  a 


significant  problem;  and,  in  the 
Department’s  view,  provides  ample 
justification  for  the  Department’s  new 
rule.  DOT  has  every  reason  to  beUeve 
that  this  situation  has  continued 
unabated  since  1988,  and  in  as  much  as 
the  commenters  have  provided  no  data 
or  information  to  indkete  why  these 
niunbers  would  not  have  continued,  the 
Department  does  not  believe  that  it 
should  expend  DOT’S  limited  resources 
to  develop  more  current  statistics. 

Ihe  view  eras  also  exprwsed  that  the 
Department’s  new  rule  would  exceed 
boffi  ststutmy  and  judicial  case  law 
authority.  However,  as  the  Department 
stated  in  its  NPRM,  many  federal  courts, 
including  the  U.S.  Supreme  Court,  have 
upheld  the  right  of  agencies  to 
promulgate  regulations,  pursuant  to  5 
U.S.C  301  and  other  statutory  authority, 
restricting  the  right  of  private  litigants  to 
require  testimony  of,  or  producticHi  of 
documents  from,  employees  of  federal 
agencies.  Ihe  dted  statutory  authority, 

5  U.S.C.  301,  confers  upon  ffie  head  of 
executive  departments  broad  authority 
to  “prescribe  regulations  for  the 
government  of  his  department,  the 
conduct  of  its  employees,  the 
distribution  and  performance  of  its 
business,  and  the  custody,  use  and 
preservation  of  its  records,  papers  and 
property." 

MmeovOT,  as  the  Department  noted  in 
its  NPRM,  the  Supreme  Court  in  United 
States  ex  rel.  Touhyv.  Ragen,  340  U.S. 
462  (1951),  held  that  a  Department  of 
Justice  (DOJ)  official,  acting  on  order,  of 
the  Attorney  General,  could  not  be  held 
in  contempt  for  declining  to  produce 
records  in  response  to  a  subpoena  duces 
tecum.  It  reasoned  that  the  variety  of 
information  contained  in  the  files  of  any 
government  agency  and  the  possibilities 
of  harm  from  unrestricted  disclosure  in 
court  necessitate  centralizing 
determinations  as  to  whether  to  obey  or 
challenge  a  subpoena  duces  tecum.  The 
Court  stated  that  it  was,  therefore, 
appropriate  for  the  Attorney  General  to 
prescribe  regulations  for  the 
preservation  of  records  of  the 
Departmmt  of  Justice.  The  Department 
is  satisfied  that  its  new  regulations 
comport  fully  with  both  the  statutory 
and  dedsicmal  authority  that  permits 
the  head  of  an  executive  department, 
within  certain  constraints,  to  run  an 
agency  in  a  manner  best  benefiting  it, 
and  thusihe  United  States. 

The  Department  believes  that  its  new 
rule  complies  fully  with  othm  laws 
making  i^ormation  and  documents 
available  to  the  public.  DOT  records  and 
information  will,  of  course,  continue  to 
be  avail^le  under  49  CFR  part  7,  the 
Department’s  Freedom  of  Infnrmation 
Act  regulations.  As  the  Department 
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noted  in  its  NPRM,  these  avenues 
should  be  used  to  the  extent  possible  to 
reduce  the  need  for  actual  employee 
testimony.  The  Department’s  new  rule 
recognizes  that  this  may  not  be  possible 
in  all  cases,  and  that  actual  emjdoyee 
testimony  may  be  necessary  on  occasion 
under  some  chcumstaitces.  The 
Department’s  new  rule  accordingly 
confers  upon  aMncy  counsel  for  MKdi  of 
its  operating  administrations,  as  well  as 
the  Office  of  the  Secretary,  flexibility  in 
processing  requests  for  information  from 
private  litigants  and  determining  the 
best  warranted  and  most  economical 
reply,  given  the  actual  and  varied  needs 
of  ea^  of  these  operating 
administrations  and  the  Office  of  the 
Secretary. 

To  sum  up,  the  Department  believes 
that  there  is  a  demonstrable  need  for  the 
changes  it  has  proposed  to  its  employee 
testimony  rules,  and  that  the 
modifications  to  its  rules  the 
Department  is  hereby  adopting  comport 
fully  with  the  applicable  underlying 
statutory  authority  and  well  establi^ed 
judicial  case  law.  Frequently  employee 
testimony  adds  nothing  to  information 
that  DOT  can  more  conveniently 
provide  through  documents.  However, 
DOT  continues,  at  the  request  of  private 
counsel,  to  be  subjected  to  the 
additional  burden  and  unwarranted  cost 
of  employee  testimony  to  confirm  that 
information.  To  gain  some  semblance  of 
control  over  this  problem,  DOT, 
therefore,  feels  its  new  rule  is  necessary, 
and  is  in  accord  with  the  spirit  and 
intent  of  5  U.S.C.  301,  and  other 
applicable  law.  Similar  rules  restricting 
testimony,  limiting  testimony  to  factual 
matters,  and  compelling  employees  to 
refuse  to  testify  have  passed  judicial 
muster  as  a  valid  exercise  of  executive 
power  in  the  public  interest.  The 
Department’s  new  rule,  based  on  DOTs 
analysis  of  the  applicable  law  and 
similar  rules  already  promulgated,  does 
not  infringe  upon  the  prerogatives  of  the 
other  branches  of  the  federal 
government,  and  is  permissible  as  an 
agency  housekeeping  regulation. 

Several  commenters  addressed  the 
various  limitations  on  “employee” 
testimony  in  the  Department’s  new  rule. 
Some  suggested  that  the  guidelines 
established  for  “employee”  testimony 
contravened  the  froe  speech  rights 
conferred  by  the  First  Amendment  of 
the  U.S.  Constitution,  as  well  as  the  due 
process  rights  of  potential  litigants  to 
procure  testimony  under  the  Fifth 
Amendment.  However,  after  considering 
those  comments,  and  again  reviewing 
the  applicable  case  law  discussed  in  the 
NPRM,  the  Department  does  not  believe 
that  these  concerns  are  warranted.  An 
individual  employee’s  First  Amendment 


rights  are  not  changed  by  this  rule.  DOT, 
however,  has  the  obligation  to  ensure 
that  employee  testimony,  sought 
because  an  individual  is  a  DOT 
employee,  properly  and  fairly  reflects 
official  DOT  views  and  does  not 
disclose  the  nature  of  the  Department’s 
deliberations  or  otherwise  disclose 
confidential  information. 

Comments  were  also  received  on  the 
proposal  to  broaden  the  definition  of 
“employee”  in  §  9.3  of  the  Department’s 
new  rule.  The  Air  Transport 
Association,  in  its  comments,  for 
example,  questioned  the  authority  of  the 
Depa^ent  to  extend  the  scope  of  its 
witness  regulations  to  include  former 
DOT  employees  and  contractors.  The 
Department,  however,  believes  that  it 
possesses  ample  authority  under  the 
□road  language  of  5  U.S.C  301  to 
enlarge  the  definition  of  Department 
employees  in  its  regulations.  Any 
construction  that  the  Department  lacks 
this  authority  obviously  could  have  very 
deleterious  consequences  throughout 
the  entire  government.  The  mere  fact 
that  an  individual  is  no  longer 
employed  by  an  agency,  or  that  a 
contractor  is  not  a  regular  employee  of 
an  agency,  does  not  in  any  way  lessen 
an  agency’s  concerns  about  protecting 
the  propriety  of  information  that 
individual  or  entity  may  have  had 
access  to  while  associated  with  that 
agency.  The  departure  of  an  employee 
from  the  Department  does  not  confer 
upon  the  employee  the  right  to 
disregard  the  confidential  or  proprietary 
nature  of  the  information  that  employee 
has  received  as  an  employee  and  to 
disclose  it  to  the  general  public.  The 
disclosure  of  sensitive,  confidential 
information  by  a  former  employee,  of 
course,  can  be  just  as  detrimental  to  an 
agency’s  deliberative  processes  as 
would  the  disclosure  of  such 
information  by  a  current  employee. 
Additionally,  5  U.S.C.  301  does  not 
exclude  former  employees  or 
contractors  from  the  realm  of  its 
coverage. 

The  Department,  moreover,  based  on 
the  experience  of  one  of  its  operating 
administrations,  the  Maritime 
Administration  (Marad),  has  decided 
that  the  definition  of  employee  in  §  9.3 
needs  to  be  clarified  to  make  it  clear  that 
corporate  contractors,  as  well  as  their 
employees  and  independent 
subcontractors,  are  included  within  this 
definition.  Marad  has  expended 
considerable  resources  in  responding  to 
witness  requests  involving  corporate 
contractors  and  subcontractors  acting  as 
DOT  agents  in  connection  with  its 
maintenance  of  the  National  Defense 
Reserve  Fleet  pursuant  to  46  App. 

U.S.C.  1744.  Accordingly,  the 


Department  has  decided  to  change  the 
last  phrase  of  the  definition  of  employee 
in  §  9.3  so  as  to  delete  the  word 
“individua}”,  and  substitute  the  phrase 
“person  (including  any  corporation  or 
other  entity)  and  any  employee  of  such 
person  who  is  a  subrantractw  of  such 
persmi.”  The  Department  views  this 
modification  as  Ming  minor  and  frilly 
consistent  with  the  concerns  and 
Directives  the  Department  discussed  in 
its  NPRM. 

A  good  portion  of  the  comments 
focused  on  §§  9.7  and  9.9  of  the 
Department’s  new  rules.  Section  9.7 
governs  testimony  by  DOT  employees  in 
proceedings  before  the  Department  or  in 
legal  proceedings  in  which  the  United 
States  is  a  party.  Section  9.9,  on  the 
other  hand,  concerns  testimony  by  DOT 
employees  in  legal  proceedings  b^ween 
private  litigants. 

Several  commenters  took  exception  to 
the  general  prescription  in  both  §§  9.7 
and  9.9  against  DOT  employees 
providing  expert  or  opinion  testimony 
on  behalf  of  private  litigants.  This 
restriction,  however,  as  well  as  the 
underlying  rationale  for  it.  is 
longstanding.  Indeed,  such  testimony  is 
eliMdy  prohibited  under  the 
Department’s  current  employee 
testimony  rule  (see  49  CI^  9.5(a)  and 
9.7).  It  is  not  a  DOT  function,  nor  is  it 
a  proper  use  of  public  resources,  to 
provide  government  employees  as 
experts  for  private  litigants.  The 
Department’s  rule  conserves  agency 
time  and  resources  by  forcing  private 
litigants,  whether  or  not  the  United 
States  is  involved  in  the  concerned 
proceeding,  to  retain  their  own  experts 
whenever  possible.  Having  retain^ 
such  experts,  these  litigants  are  free  to 
utilize  them  as  they  deem  fit.  On  the 
other  hand,  it  is  not  the  United  States’ 
role  to  provide  witnesses  for  private 
litigants  at  the  expense  of  the  taxpaying 
public.  The  Department  believes  that 
the  public  interest  is  best  served  by 
allowing  official,  job-related  testimony 
to  be  determined  by  the  United  States 
rather  than  by  private  litigants,  who 
may  be  adversaries  to  the  United  States 
in  the  proceeding  in  question. 

Some  commenters  perceived  the 
prohibition  in  §  9.7(b)  on  DOT 
employees  testifying  as  expert  or 
opinion  witnesses  for  a  party  other  than 
the  United  States  as  precluding  litigants 
from  cross-examining  these  witnesses  as 
to  the  basis  for  any  expert  or  opinion 
testimony  they  may  have  provided  for 
the  Unit^  States.  The  rule  does  not  do 
this.  Nor  did  the  Department’s  former 
part  9  rule  do  this.  Once  a  DOT 
employee  testifies  as  an  expert  or 
opinion  witness  for  the  United  States, 
the  Department’s  employee  testimony 
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rules  do  not  preclude  or  restrict  him  or 
her  from  being  appropriately  cross- 
examined.  Having  testifled,  a  witness  is 
usually  subject  to  additional  inquiry 
within  the  scope  of  that  initial 
testimony.  Such  inquiry  is  not  governed 
by  this  rule,  but  rather  by  whatever 
rules,  procedures  and  laws,  such  as  the 
Federal  Rules  of  Civil  Procedure,  may 
be  applicable  to  that  specific 
proceeding.  Accordingly,  the 
Department’s  rules  are  not  intended  to 
bar,  or  limit,  any  appropriate  cross- 
examination  or  further  questioning  of 
DOT  employees  who  testify  as  expert  or 
opinion  witnesses  imder  the 
E)l^artment’s  rule. 

The  Air  Transport  Association  is 
concerned  that  the  limitation  in  9.7(b) 
on  EKDT  employees  testifying  as  expert 
or  opinion  witnesses  conflicts  with  the 
rules  the  Federal  Aviation 
Administration  has  promulgated  at  14 
CFR  part  13  governing  expert  or  opinion 
testimony  by  FAA  personnel  in  FAA 
civil  penalty  procedings  (see  14  CFR 
13.227).  The  Department  does  not  agree 
that  these  two  provisions  are  necessarily 
in  conflict.  However,  in  any  event,  it  has 
not  been  the  purpose  of  this  rulemaking 
to  either  alter  or  modify  the  rules  the 
FAA  has  promulgated  at  14  CFR  part  f3. 
Those  rules  did  not  fall  within  the  ambit 
of  this  rulemaking  and  remain  fully 
intact.  Accordingly,  any  expert  or 
opinion  testimony  that  is  given  by  FAA 
employees  in  FAA  civil  penalty 
procedings  that  are  conducted  under  14 
CFR  part  13  will  continue  to  be 
governed  by  that  more  specific 
regulation. 

Some  of  the  commenters  also  objected 
to  the  requirements  in  §§  9.7(b)  and 
9.9(b)  of  the  Department’s  new  rules 
which  state  that  DOT  employees  may 
testify  only  as  to  facts  within  their 
personal  knowledge.  The  Air  Transport 
Association,  for  example,  is  concerned 
that  this  limitation  could  preclude  the 
admissibility  of  hearsay  testimony, 
which  it  notes  the  FAA  specifically 
permits  to  be  admitted  into  evidence  in 
its  civil  penalty  proceedings  pursuant  to 
14  CFR  13.222(cy  Again,  the  purpose  of 
this  limitation  was  not  to  inflict  any 
unnecessary  burdens  on  private 
litigants,  or  to  alter  whatever 
evidentiary  or  procedural  rules  that  may 
be  applicable  to  the  proceeding  at  issue. 
Rather,  the  Department’s  objective  in 
revising  its  employee  testimony  rules  is 
to  conserve  the  Department’s  limited 
resources  and  to  ensure  that  Department 
employees  are  not  needlessly  diverted 
horn  their  public  responsibilities.  The 
Department  recognizes,  however,  that 
this  requirement,  standing  alone,  could 
be  construed  as  being  inconsistent  with 
the  rights  the  FAA  has  afforded  in  its 


civil  penalty  proceedings.  Accordingly, 
the  Department  wishes  to  reiterate  that 
it  is  not  by  this  rulemaking  modifying 
any  of  the  provisions  in  the  rules  the 
FAA  has  promulgated  at  14  CFR  part  13 
to  govern  its  civil  penalty  proceedings. 
Section  222(c)  of  that  part  thus  will 
continue  to  be  in  efiect. 

Various  commenters  also  questioned 
the  Department’s  authority  to  charge 
fees  and  costs  as  set  out  in  §  9.19  of  the 
Department’s  proposed  rule.  As  the 
Department  noted  in  its  NPRM,  it  is 
DOT’S  position  that  it  has  the  authority 
to  charge  such  costs.  DOT  continues  to 
believe  that  it  possesses  this  authority. 
No  comment  provided  any  authority  to 
the  contrary.  Moreover,  it  is  only  fair 
that  such  costs  should  be  home  by 
private  litigants  engaged  in  their  private 
proceedings  rather  than  the  general 
public.  However,  at  this  time,  the 
Department  has  decided  to  delete  this 
provision  inasmuch  as  it  is  not  integral 
to  the  overall  objectives  of  the 
Department’s  new  regulation.  Litigants 
and  other  requesters  will,  of  course, 
continue  to  1^  subject  to  any  applicable 
fees  specified  in  the  Department’s 
Freedom  of  Information  Act  regulations. 
49  CFR  part  7,  as  well  as  any  fees  that 
may  apply  under  the  rules  governing  the 
underlying  proceeding. 

Lastly,  various  commenters  suggested: 
(1)  That  the  Department’s  rule  should 
emulate  the  simpler,  less  restrictive 
rules  of  other  agencies  outside  DOT;  (2) 
that  too  much  discretion  was  given  in 
the  rule  to  agency  counsel;  and  (3)  that 
the  rule  would  encourage  imnecessary 
disputes  and  is  contrary  to  recent  efforts 
to  reduce  litigation.  DOT  disagrees  with 
these  views,  Agencies  have  varying 
needs  and  responsibilities.  Agencies 
thus  have  promulgated  various 
housekeeping  rules,  some  less,  some 
more,  restrictive  than  this  rule.  DOT 
believes  that  it  has  crafted  a  rule  that 
best  suits  its  particular  needs.  Moreover, 
since  agencies  within  DOT  have  varying 
needs  and  programmatic 
responsibilities,  the  rule  grants  EKDT’s 
various  operating  administrations,  as 
well  as  the  Office  of  the  Secretary, 
within  general  guidelines,  the  discretion 
and  latitude  to  determine  how  best  to 
comply  with,  or  resist,  individual 
witness  requests  by  private  litigants. 
Further,  each  of  these  operating 
administrations,  and  the  Office  of  the 
Secretary,  are  being  granted  authority  to 
determine  the  nature  and  extent  of 
permitted  agency  employee  testimony 
in  any  proceeding  except  for 
congressional  proceedings,  which  are 
specifically  exempted  from  the  rule. 
Additional  guidelines  are  not  necessary. 
It  is  also  anticipated  that  agency 
implementation  of  the  rule  in  a 


reasonable  maimer  will  lead  to  a 
decrease  in  depositions  of  employees,  a 
decrease  in  time  responding  to  requests 
firom  private  litigants,  and  a  decrease  in 
public  expenditures  for  private 
litigation.  The  Department  believes  that 
often  alternative  methods,  such  as 
affidavits  or  written  interrogatories,  can 
suffice  in  lieu  of  more  time  consuming 
and  onerous  depositions  on  trial 
appearances.  The  rule  should  not  foster 
additional  private  litigation.  Rather,  it 
should  minimize  the  adverse  impact  of 
such  litigation  upon  DOT  and  the  public 
by  placing  the  primary  burden  for 
conducting  su(±  litigation  on  the 
private  litigants  where  it  reasonably 
belongs.  As  a  corollary,  the  rule  should 
eliminate  the  necessity  for  DOT  to 
institute  litigation  to  protect  DOT 
employees  ^m  unnecessary  and 
bu^ensome  requests  for  testimony  and 
documents. 

Finally,  DOT  would  like  to  direct  the 
pubUc’s  attention  to  a  final  rule  that  was 
recently  promulgated  by  the  Office  of 
Government  Ethics  (OGE)  (57  FR  35006, 
August  7, 1992).  Section  2635.805  of 
that  rule  (see  57  FR  35063)  sets  forth 
various  restrictions  on  government 
employees  testifying  as  expert 
witnesses.  ’The  Department  views  that 
regulation  as  being  restrictive,  as 
opposed  to  permissive.  Accordingly,  the 
Eiepartment  does  not  construe  the  OGE 
rule  as  allowing  any  employee 
testimony  to  take  place  that  would 
otherwise  not  be  permissible  under  the 
Department’s  rule.  Rather,  to  the 
contrary,  the  Department  is  of  the  view 
that  any  employee  testimony  ffiat  may 
be  allowable  under  its  new  rule  must 
also  comport  with  the  OGE  regulation, 
as  well. 

Executive  Order  12291,  DOT 
Regulatory  Policies  and  Procedures, 
and  Regulatory  Flexibility  Act 

The  Department  has  considered  the 
impact  of  this  rule  and  has  determined 
that  this  rule  is  neither  a  "major”  rule 
under  Executive  Order  12291,  nor  a 
“significant”  rule  under  the 
Department’s  Regulatory  Policies  and 
Procedures.  The  Department  believes 
that  the  economic  impact  of  the  rule 
would  be  so  minimal  that  further 
regulatory  evaluation  is  unnecessary. 
The  Department  has  also  considered  the 
impact  of  this  rule  under  the  Regulatory 
Flexibility  Act.  The  Department  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Tliis  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwoik  Reduction  Act  of  1980. 
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Federalism 

This  action  has  been  reviewed  under 
Executive  Order  12612,  *^Federalism,** 
and  the  Department  has  determined  that 
this  action  doea  not  have  implications 
for  principles  of  federalism  that  warrant 
the  prepa^on  of  a  fed«alism 
assessment.  This  rule  would  not  limit 
the  policymaking  and  administrative 
disaeticm  of  the  states,  nor  would  it 
affect  the  states'  abilitiw  to  discharge 
traditiimal  state  governmental  functions 
or  otherwise  aff^  any  aspect  of  state 
sovereignty. 

List  of  Subjects  in  49  CFR  Part  9 

Administrative  practice  and 
procedure.  Courts,  and  Government 
employees. 

In  ccHisideration  of  the  foregoing,  the 
Department  of  Transpmtatimi  revises 
part  9  of  its  regulatimis  (49  CFR  part  9) 
as  follows: 

PART  9— TESTIMONY  OF  EMPLOYEES 
OF  THE  DEPARTMENT  AND 
PRODUCTION  OF  RECORDS  IN  LEGAL 
PROCEEDINGS 

Sec 

9.1  Purpose. 

9.2  Ai^lkability. 

9.3  De&iitions. 

9.5  General  prohibition  of  production  or 
disclosure  in  legal  proceedings. 

9.7  Testimony  by  employees  before  the 
Department  or  in  other  legal  fmceedings 
in  which  the  United  States  is  a  party. 

9.9  Legal  proceedings  between  private 
litigants:  General  rules. 

9.11  Legal  proceedings  between  private 
litigants:  Demands. 

9.13  l^al  proceedings  between  fuivate 
litigants:  Procedures  to  request  records. 
9.15  L^I  proceedings  between  private 
litigants:  Procedures  to  request 
testimony. 

9.17  Legal  proceedings  between  private 
litigants:  Procedures  for  taking 
testimony. 

9.19  Acceptance  of  service  on  behalf  of 
Secretary. 

Anthorily:  5  U.S.a  301;  45  U.S.a  41-42; 

49  U.S£.  322;  49  U.S.C  504(f);  23  U.S.C 
409. 

S9.1  Purpose. 

(a)  This  part  sets  forth  procedures 
governing  the  testimony  of  an  employee 
in  legal  proceedings  in  which  the 
United  ^ates  is  a  party.  It  also  sets  forth 
procedures  to  be  followed  when  an 
employee  is  issued  a  subpoena,  mder  or 
other  demand  (collectively  referred  to  in 
this  part  as  a  “demand”)  by  a  court  or 
other  competent  authority,  or  is 
requested  by  a  private  litigant,  to 
provide  testimony  or  produce  records 
amceming  infonnation  acquired  in  the 
course  of  performing  officii  duties  or 
because  of  the  employee’s  official  status. 


It  also  prescribes  the  policies  and 
procedures  the  Department  with 
respect  to  the  acceptance  of  service  of 
legal  process  and  pleadings  in  legal 
proce^ings  involving  the  Department 

(b)  The  purposes  ofthis  part  are  to: 

(1)  Conserve  the  time  of  employees  for 
conducting  official  business: 

(2)  Minimize  the  possilulity  of 
involving  the  Department  in 
controversial  issues  not  related  to  its 
missimi: 

(3)  Maintain  the  impartiality  of  the 
Departmmit  among  private  litigants; 

(4)  Avoid  spenc&g  the  time  and 
rncmey  of  the  United.  States  for  private 
purposes:  and 

(5)  To  protect  ccmfidential,  sensitive 
informaticm  and  the  deliberative 
proce.sses  of  the  Department 

(c)  Agency  counsel,  in  his  or  her 
discretimi.  may  permit  an  exception 
fri>m  any  requirement  in  this  part  The 
excepticm  may  be  granted  only  when  the 
deviation  will  not  interfere  with  matters 
of  operational  or  military  necessity,  and 
when  agency  counsel  determines  that 

(1)  It  is  necessary  to  prevent  a 
miscarriage  of  justice; 

(2)  The  Department  has  an  interest  in 
the  decision  that  may  be  rendered  in  the 
legal  proceeding;  or 

(3)  The  exception  is  in  the  best 
interest  of  tbe  Department  or  the  United 
States. 

For  Office  of  Inspector  General 
employees  and  documents,  the 
Inspects  General,  in  conjunction  with 
the  General  Counsel  of  the  Department, 
may  permit  an  exception  from  any 
requirement  of  this  part  if  the  Inspector 
General  determines,  based  on  the 
Inspector  General  Act  of  1978,  as 
amended,  that  application  of  the 
requirement  would  be  inappropriate. 

$9.2  Applicability. 

This  part  applies  to  the  testimony  of 
an  employee  in  legal  proceedings  in 
which  tbe  United  States  is  a  party.  It 
also  applies  in  legal  proceedings 
between  private  litigants  to  requests  or 
demands  for  testimony  or  records 
concerning  informaticHi  acquired  in  the 
course  of  an  employee  performing 
official  duties  or  because  of  the 
employee’s  official  status.  This  part 
does  not  apply  to  any  legal  pro(Wling 
in  which  an  employee  is  to  testify  as  to 
facts  or  events  that  are  in  no  way  related 
to  the  employee’s  official  duties  or  the 
functions  of  the  Department  Nor  does  it 
apply  to  Qmgressional  demands  for 
testimony  or  dociunents. 

$9.3  Definitions. 

For  purposes  of  this  part: 

Department  means  tne  Department  of 
Transportation  (DOT),  including  tbe 


Office  of  the  Secretary  (which 
encompasses  the  Office  of  the  Inspector 
General)  and  the  following  operating 
fldmtnijdretinms  while  they  are  part  of 
DOT: 

(a)  The  U.S.  Coast  Guard. 

(b)  The  Federal  Aviation 
Administration. 

(C)  Tbe  Federal  Highway 
Administration. 

(d)  The  Federal  Railroad 
A^inistration. 

(e)  *1110  Federal  Transit 
Administraticm. 

(0  The  St  Lawrence  Seaway 
Develrament  Corporation. 

(g)  The  National  Highway  Traffic 
Safety  Administration. 

(h)  *rhe  Maritime  Administraticm. 

(i)  ’The  Reseuch  and  Special  Programs 
A^inistration. 

(j)  Any  DOT  operating  administration 
esU^lished  after  the  effective  date  of 
this  part. 

Lego/  proceeding  means  any  case  or 
controversy  pending  before  any  federal, 
state,  ax  local  court  (including  grand 
jiny  proceedings),  any  administrative 
proceedii^  pending  before  any  federal, 
state,  or  local  agency,  or  any  legislative 
proceeding  pending  before  any  state  or 
l<A:al  agency. 

Legal  proceeding  between  private 
litigants  means  any  legal  proceeding  in 
which  neither  the  Department  of 
Transportation  nor  the  United  States 
(including  any  federal  agency  or  officer 
of  the  United  States  in  his  or  her  official 
capacity)  is  a  party. 

Employee  of  the  Department  at 
Employee  means  any  current  or  former 
officer  or  employee  of  the  Department; 
any  active  duty,  retired,  or  fcurmer 
officer  or  enlisted  member  of  the  Coast 
Guard;  or  any  current  or  former 
contractor  (including  any  corporation  or 
other  entity  and  any  employee  or 
subcontractor). 

Agency  counsel  means  the  General 
(Counsel  of  the  Department  or  the  C3iief 
Counsel  of  any  operating  administration 
of  the  Department  concerned,  any 
person  to  whom  the  General  Counsel  or 
Chief  Counsel  has  delegated  authority, 
or  any  perstm  who  is  authorized  to 
represent  the  Department  in  a  specific 
legal  proceeding. 

Testimony  means  any  written  or  oral 
statement  by  a  witness,  including 
depositions,  answers  to  interrogatories, 
affidavits,  declarations,  and  statements 
at  a  hearing  or  trial. 

$9.5  General  prohibition  of  production  or 
disclosure  in  legal  proceedirtgs. 

No  employee  of  the  Department  may 
provide  testimony  or  produce  any 
material  contain^  in  the  files  of  the 
DepartmenL  at  disclose  any  information 
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relating  to,  or  based  upon,  material 
contained  in  the  files  of  the  Department, 
or  disclose  any  information  or  produce 
any  material  acqtiired  as  part  of  the 
performance  of  that  employee’s  official 
duties  or  because  of  that  employee’s 
official  status  imless  authorized  in 
accordance  with  this  part,  or  by  other 
applicable  law. 

§9.7  Testimony  by  ompioyoes  before  the 
Department  or  in  other  iegal  prooeedinge  in 
which  the  United  States  la  a  party. 

In  any  legal  proceeding  before  the 
Department  or  in  which  the  United 
States  (including  any  federal  agency  or 
officer  of  the  Uidted  States)  is  a  party: 

(a)  Agency  cmmsel  shall  arrange  for 
an  employee  to  testify  as  a  witness  for 
the  United  States  whenever  the  attorney 
representing  the  United  States  requests 
it. 

(b)  An  employee  may  testify  for  the 
United  States  both  as  to  facts  within  the 
employee’s  personal  knowledge  and  as 
an  expert  or  opinion  witness.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  an  employee  may  not  testify  as 
an  expert  or  opinion  witness,  with 
regard  to  any  matter  arising  out  of  the 
employee’s  official  duties  or  the 
.functions  of  the  Department,  for  any 
party  other  than  the  United  States  in 
any  legal  proceeding  in  which  the 
United  States  is  a  pbrty.  An  employee 
who  receives  a  demand  to  testify  on 
behalf  of  a  party  other  than  the  United 
States  may  testify  as  to  facts  within  the 
employee’s  personal  knowledge, 
provided  that  the  testimony  be  subject 
to  the  prior  approval  of  agency  coxmsel 
6uid  to  the  Federal  Rules  of  Civil 
Procedure  and  any  applicable  claims  of 
privilege. 

(c)  An  employee  may  testify  as  an 
expert  or  opinion  witness  on  behalf  of 
an  officer  or  enlisted  member  of  the 
Coast  Guard  in  any  legal  proceeding 
conducted  by  the  Coast  Guard. 

§  9.9  Legal  proceedings  between  private 
litigants:  General  rules. 

In  legal  proceedings  between  private 
litigants: 

(a)  The  proper  method  for  obtaining 
testimony  or  records  from  an  employee 
is  to  submit  a  request  to  agency  counsel 
as  provided  in  §§  9.13  and  9.15  of  this 
part,  not  to  serve  a  demand  on  the 
employee.  Whenever,  in  a  legal 
proceeding  between  private  litigants,  an 
employee  is  served  with  a  demand,  or 
receives  a  request,  to  testify  in  that 
employee’s  official  capacity  or  produce 
records,  the  employee  shall  immediately 
notify  agency  counsel. 

(b)  If  authorized  to  testify  pursuant  to 
these  rules,  an  employee  may  testify 
only  as  to  facts  within  that  employee’s 


personal  knowledge  with  regard  to 
matters  arising  out  of  his  or  her  official 
duties. 

(1)  When  the  proceeding  arises  fium 
an  accident,  an  employee  may  testify 
only  as  to  personally  Imown  facts,  not 
reasonably  available  from  other  sources, 
observed  by  the  employee  or  uncovered 
during  the  employee’s  investigation  of 
the  acddent  or  ol^rved  by  the 
employee  even  if  he  or  she  did  not 
investigate  the  accident.  The  employee 
shall  decline  to  testify  regarding  facts 
beyond  the  scope  of  ffis  or  her  official 
duties. 

(2)  The  employee  shall  not  testify  to 
facts  that  are  contained  in  a  report,  or 
any  part  of  a  report,  unless  the 
employee  has  obtained  permission  from 
agency  counsel  to  disclose  the 
information. 

(3)  The  employee  shall  not  disclose 
confidential  or  privileged  information 
unless  the  employee  has  obtained 
permission  from  agency  counsel  to 
disclose  the  information. 

(4)  The  employee  shall  not  testify  as 
to  facts  when  agency  counsel 
determines  that  the  testimony  would 
not  be  in  the  best  interest  of  the 
Department  or  the  United  States  if 
disclosed. 

(c)  An  employee  shall  not  testify  as  an 
expert  or  opinion  witness  with  regard  to 
any  matter  arising  out  of  the  employee’s 
official  duties  or  the  functions  of  the 
Department.  An  employee  who  is  asked 
questions  that  call  for  expert  or  opinion 
testimony  shall  decline  to  answer  on  the 
grounds  that  it  is  forbidden  by  this  part. 
Agency  counsel  shall  advise  the 
employee  on  how  to  proceed  if  the 
presiding  officer  directs  the  employee  to 
provide  expert  or  opinion  testimony. 

(d)  An  employee  shall  not  provide 
testimony  at  a  trial  or  hearing.  An 
employee’s  testimony  shall  Im  limited  to 
a  single  deposition,  affidavit,  or  set  of 
interrogatories,  concerning  the 
circumstances  (e.g.  an  accident)  from 
which  the  proceeding  arose.  Where 
multiple  legal  proceedings  concerning 
those  circumstances  are  pending,  or  can 
occur,  it  shall  be  the  duty  of  the  private 
litigant  seeking  the  testimony  to 
ascertain,  to  the  extent  feasible,  the 
identities  of  all  parties,  or  potential 
parties,  to  those  proceedings  and  notify 
them  that  a  deposition  has  been  grant^ 
and  that  they  have  the  opportunity  to 
participate.  ’The  private  litigant  shall 
submit  an  affidavit  or  certification 
describing  the  extent  of  the  search  for 
parties  and  potential  parties  and  listing 
the  names  of  the  parties  and  potential 
parties  notified. 

(e)  Where  an  employee  has  already 
pro\rided  testimony,  any  party  wishfog 
to  obtain  further  testimony  from  that 


employee  concerning  the  same  matter  or 
occurrence,  whether  in  the  same  or  a 
different  private  legal  proceeding,  may 
submit  a  request  to  agency  counsel  to 
waive  the  rmtrictions  of  paragraph  (d)  of 
this  section.  ’The  request  shall,  in 
addition  to  meeting  the  reqiiirements  of 
§  9.15  of  this  part,  state  why  the 
requester  should  be  permitted  to  gather 
admtional  information  despite  not 
having  previously  requested  the 
information  when  it  had  an  opportimity 
to  do  so,  and  why  the  additional 
testimony  is  now  required  and  the  prior 
testimony  or  previously  supplied 
documents  are  insufficient. 

§9.11  Legal  proceedings  between  private 
litigants:  DemarKis. 

(a)  If  an  employee  receives  a  demand 
that  has  not  brnn  validly  issued  or 
served,  agency  counsel  may  instruct  the 
employee  not  to  comply  with  the 
demand. 

(b)  If  an  employee  receives  a  demand 
(validly  issued  and  served)  to  testify  or 
produce  records,  agency  counsel,  in  his 
or  her  discretion,  may  grant  the 
employee  permission  to  testify  or 
produce  records  only  if  the  purposes  of 
this  part  are  met  or  agency  counsel 
determines  that  an  excepfion  is 
appropriate. 

(c)  If  a  demand  is  issued  to  an 
employee,  agency  counsel  shall  contact 
the  requester  of  the  demand,  inform  that 
person  of  the  requirements  of  this  part, 
and  may,  in  agency  counsel’s  discretion, 
ask  that  the  demand  be  Withdrawn. 

(d)  If  the  requester  of  the  demand 
refuses  to  have  it  withdrawn  or  fails  to 
comply  with  this  part,  the  Department 
may  seek  to  quash  the  demand. 

(e)  If  the  comt  or  other  competent 
authority  declines  to  grant  the 
Department’s  motion  to  quash,  agency 
counsel  shall  instruct  the  employee 
whether  to  testify  or  produce  documents 
pursuant  to  the  demand.  Agency 
counsel  may  permit  the  testimony  under 
§  9.1(c)  of  tffis  part.  If  response  to  a 
demand  is  required  before  the  court  or 
other  competent  authority  rules  on  the 
motion  to  quash  and  the  court  fails  to 
stay  the  demand,  the  employee  must 
appear  at  the  stated  time  and  place, 
pr^uce  a  copy  of  this  part,  and 
respectfully  refuse  to  provide  any 
testimony  or  produce  any  documents. 
Agency  counsel  shall  talm  steps  to 
arrange  for  legal  representation  for  the 
employee.  Agency  coxinsel  shall  advise 
the  employee  how  to  respond,  including 
not  to  testify,  if  the  court  or  other 
competent  authority  rules  that  the 
demand  must  be  complied  with 
irrespective  of  these  regulations. 
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{9.13  Legal  prooM<lings  between  private 
inigante;  Preceduree  to  request  recorde. 

(a)  In  a  legal  proceeding  between 
private  litigants,  a  party  who  wishes  to 
obtain  records  from  the  Department 
shall  submit  to  agency  counsel  a  request 
for  the  records.  The  request  will 
ordinarily  be  handled  in  accordance 
with  the  Department’s  procedures 
concerning  requests  for  records  found  at 
49  CFR  part  7.  If  the  party  does  not 
follow  the  procedures  specified  in  that 
part,  the  request  must  be  accompanied 
by  a  statement  setting  forth  the 
relevance  of  the  records  to  the 
proceeding.  The  request  should  be 
resolved  before  any  request  for 
testimony  under  §  9.15  is  submitted. 
Where  a  request  for  testimony  includes 
a  request  for  additional  records,  it  shall 
indicate  precisely  how  this  new  request 
diflers  in  scope  ^m  any  previous 
request  in  order  to  avoid  agency 
duplication  of  effort.  Agency  counsel 
shall  notify  the  requester  of  the  approval 
or  denial  of  the  request. 

{9.1S  Legal  proceedings  between  private 
litigants:  Procedures  to  request  tesdmony. 

(а)  Any  party  seeking  the  testimony  of 
an  employee  in  a  legal  proceeding 
between  private  litigants,  concerning 
facts  within  the  employee’s  personal 
knowledge  with  regard  to  matters 
arising  out  of  the  employee’s  official 
duties,  shall,  rather  than  serving  a 
demand  for  the  testimony,  request  the 
testimony  at  least  30  days  before  it  is 
intended  to  be  taken  or  received.  The 
request  must  be  submitted  to  agency 
counsel  and  must  include: 

(1)  The  title  of  the  case,  docket 
number,  and  the  court,  or  otherwise 
clearly  idmitify  the  legal  proceeding 
involved; 

(2)  A  statement  setting  forth  the  basic 
facts  in  the  proceeding,  such  as  the  type, 
date,  and  location  of  an  accident; 

(3)  A  summary  of  the  unresolved 
issues  applicable  to  the  testimony 
sou^t; 

(4)  A  summary  of  the  testimony 
sought  and  its  relevant  to  the 
proceeding: 

(5)  A  certification  with  suppwt,  that 
the  information  desired  is  not 
reasonably  available  from  other  sources, 
including  Departm«atal  documents; 

(б)  Pursuant  to  §  9.9(d)  of  this  part,  an 
affidavit  or  certification  descrilH^  the 
extent  of  a  search  of  parties  and 
potential  parties  and  listing  the  names 
of  the  parties  and  potential  parties 
notified;  and 

(7)  A  declaration  that  the  party  will 
not  seek  expert  or  opinion  testimony 
from  the  witness  seek  the  testimony 
of  the  urititess  at  a  hearing  or  trial  in  the 
proceeding. 


The  request  shall  specify  which  form  of 
testimony  (deposition,  ^davit, 
declaration,  or  answers  to 
interrogatories)  is  desired  and  the  date 
by  which  it  is  desired;  however,  only 
one  form,  the  one  least  burdensome  to 
the  Department  that  will  provide  the 
needed  information,  will  be  permitted 
for  each  witness. 

(b)  The  party  seeking  the  testimony 
shall  include  with  its  request  for 
testimony  a  copy  of  any  prior  request(s) 
made  by  the  same  requester  to  the 
Department  or  other  agency  of  the 
United  States  for  reco^s  pertaining  to 
the  matter  being  litigated  and  of  the 
response  (not  including  the  records 
themselves)  to  the  requestfs).  The  party 
seeking  the  testimony  shall  also  comply 
with  any  agency  counsel  request  that 
copies  of  the  records  previously 
disclosed  by  the  Department,  or  a  list  of 
those  records,  be  fiiniished. 

(c)  In  accordance  with  the 
requirement  of  this  section  and  the 
general  provisions  of  this  part,  agency 
counsel  shall  notify  the  requester  of  ffie 
approval  or  denial  of  the  request. 

Agency  counsel  may  attach  special 
conditions  to  its  approval. 

S  9.17  Legal  proceedings  between  private 
litigants:  Procedures  for  taking  testimony. 

(a)  Testimony  of  an  employee  of  the 
Department  may  be  taken  only  at  the 
office  to  which  the  employee  is 
assigned,  or  any  other  place  designated 
by  agency  counsel.  Additional 
conditions  may  be  specified  under 

§  9.15(c)  of  this  part.  The  time  shall  be 
reasonably  fixed  to  avoid  substantial 
interference  with  the  performance  of  the 
employee’s  or  agency  counsel’s  official 
duties. 

(b)  Upon  completion  of  the  testimony 
of  an  employee  of  the  Department,  a 
copy  of  the  transcript  of  the  testimony 
shall  be  furnished,  at  the  expense  of  die 
party  requesting  the  testimony,  to 
agency  counsel  for  the  Department’s 
files. 

{  9.19  Acceptance  of  service  on  behalf  of 
Secretary. 

In  any  I^al  proceeding,  at  the  option 
of  the  server,  process  or  pleadings  may 
be  served  on  agency  counsel,  with  the 
same  effect  as  if  served  upon  the 
Secretary  or  the  head  of  tne  operating 
administration  concerned,  as  the  case 
may  be.  'The  official  accepting  service 
under  this  section  shall  acknowledge 
the  service  and  take  api»opriate  action. 
This  section  does  not  in  any  way 
abrogate  or  modify  the  requirements  of 
Rule  4(dH4)  and  4(d)(5)  of  the  Federal 
Rules  of  Civil  Prot^ure  regarding 
service  of  summons  and  complaint. 


Issued  In  Washington,  DC,  on  January  19, 
1993. 

Andrew  H.  Card,  )r.. 

Secretary  of  Transportation. 

[FR  Doc.  93-1773  Filed  2-1-93;  8:45  am) 
atujNO  cooc  4eie-te-M 


Federal  Highway  Administration 

49  CFR  Parts  390  and  394 

[FHWA  Docket  Nos.  MC-90-2  and  MC-e2- 
121 

RIN  2125-AC49 

Notification  and  Reporting  of 
Accidents 

AGENCY:  Federal  Ilighwey 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  amending  Part 
390,  General  AppUcability  and 
Definitions,  and  is  removing  Part  394, 
Notification  and  Reporting  of  Accidents, 
of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  This  final  rule 
eliminates  the  requirements  that  motor 
carriers  submit  accident  reports  to  the 
FHWA  and  notify  the  agency  of  fatal 
accidents  as  currently  required  by  49 
CFR  part  394.  Instead  of  submitting 
reports,  carriers  will  now  be  requi^  to 
maintain  an  acddenf  register  of 
accidents  meeting  the  definition  of  an 
accident  for  a  period  of  one  year  after 
an  accident  occurs.  ’The  actions 
included  in  this  final  rule  capitalize  on 
an  automated  State  accident  reporting 
system  being  implemented  nationwide 
imder  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP),  thereby 
justifying  the  elimination  of  the 
requirement  for  individual  motor  carrier 
submission  of  similar  information.  ’This 
action  will  reduce  paperwork  burdens 
on  the  motor  carrier  industry. 

EFFECTIVE  DATE:  March  4. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeffrey  J.  Van  Ness,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981,  or 
Mrs.  Allison  Smith,  Office  of  the  Chief 
Counsel.  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t,  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION 
Background 

On  October  15, 1990,  the  FHWA 
published  a  notice  of  proposed 
rulemaldng  (NPRM),  Docket  MC-90-2 
in  the  Federal  Register  (55  FR  41705) 
pn^xwing  to  cbai^  the  “$4,400 
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property  damage"  accident  reporting 
criterion  in  §  394.3(a)(3)  to  a  “towaway” 
criterion.  The  FHWA  proposed  that  an 
accident  be  reportable  if  it  results  in  (1) 
the  death  of  a  person.  (2)  bodily  injury 
to  a  person,  who.  as  a  result  of  the 
accident,  immediately  receives  medical 
treatment  away  from  the  scene  of  the 
aecident.  or  (3)  one  or  more  motor 
vehicles  incurring  disabling  damaga  as 
a  result  of  the  accident  and  rec^iring  a 
vehicle  to  be  transported  from  the  scene 
of  the  accident  by  a  tow  trudr  or  other 
vehicle. 

The  FHWA  received  thirty  comments 
to  this  docket.  Sixteen  of  the 
commenters  supported  the  pr<^osed 
change,  thirteen  voiced  opposition  to 
the  proposed  change,  and  one  dfored  no 
position  on  the  proposed  change. 

In  response  to  the  President’s 
announcement  of  a  moratorium  and 
review  of  regulations,  the  DOT 
published  a  request  for  comments  on 
Februaiy  7. 1992.  That  publication 
request^  public  comments  on  which 
Departmental  regulations  substantially 
impede  economic  growth,  may  no 
longer  be  necessary,  are  unnecessarily 
burdensome,  or  impose  needless  costs 
or  red  tape  (See  57  FR  4744).  One 
hundred  commenters  recommended 
changes  to  the  accident  reporting 
regulations.  A  discussion  of  these  and 
the  earlier  comments  was  included  in  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  published  on  )uly 
30. 1992  (57  FR  33712). 

The  July  30. 1992.  SNPRM  included 
a  reaffirmation  of  the  FHWA’s  intent  to 
eliminate  the  $4,400  property  damage 
accident  reporting  criterion.  Although 
the  FHWA  originally  proposed  to  adopt 
a  "towaway"  definition  as  a  criterion  to 
replace  the  $4,400  property  damage 
criterion  in  the  NPRM.  the  SNPRM 
instead  proposed  to  adopt  a  "disabling 
damage”  definition  as  a  criterion,  in 
accordance  with  the  recommendations 
of  the  National  Governors  Association 
(NGA),  Additionally,  the  FHWA 
proposed  to  eliminate  the  requirement 
that  motor  carriers  submit  accident 
reports  to  the  FHWA  and/or 
immediately  notify  the  agency  of  fatal 
accidents. 

Comments  SidMaitted  to  die  Docket 

The  FHWA  received  twenty-one 
comments  to  the  SNPRM.  The 
commenters  included  nine  motor  earner 
industry  associations,  seven  motor 
carriers,  four  State  agencies,  and  one 
motor  carrier  safety  consultant. 

Several  commmilers  expressed  * 
concern  that  the  proposed  NGA  d^ 
elements  would  exclude  vital 
information  about  the  vehiclefs)  and 
driverfs)  involved  in  the  accic^ts 


reported.  Two  industry  aseociatki—  »d 
one  motor  carrier  safety  coneultant 
contended  dial  additional  data  elemeids 
depicting  the  "who.  vdiat.  why.  where, 
and  how”  are  necessary  fm  this  accident 
reporting  i»ogram  to  meet  its  full 
potential.  All  three  recommended 
specific  changes  to  the  moposed  form. 
These  changes  included  adding  data 
elements  that  would  focus  on  &s 
vehicle(s)  and  drivnfs). 

The  FHWA  has  adc^^ted  the  data 
elements  contained  in  the  NGA 
proposaL  Although  one  State  law 
enforcement  agency  stated  the  NGA 
elements  are  not  compatible  widi  data 
they  currently  collect,  twanW-one  States 
currently  use  this  rapping  mrmaL 
While  additional  data  elemmrts  and 
definitions  could  have  been  added,  the 
FHWA  believes  that  the  agreed  upon 
data  elements  appearing  in  foe  SNIitM 
represent  foe  bmt  comfonation  of 
elemmits  to  meet  foe  needs  of  the  State 
and  Federal  agmicies  involved. 

Other  issues  of  concern  included  foe 
cost  of  training  law  enforcement 
officers,  implementing  foe  new  form 
into  existing  data  bases,  processing  costs 
of  the  new  forms,  and  the  proposed 
implemmitation  dates.  Commenters 
expressed  concern  that  the  States  will 
be  un^le  to  implement  this  program 
before  the  proposed  date  oi  Jwuary  1, 
1994.  FurtW,  they  were  concerned  tisat 
foe  cost  of  implementing  this  program, 
alcmg  with  foe  cost  ot  training  law 
enforcement  offiems,  was  too  great  for 
foe  States  to  bear.  Under  foe  Inteimodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEAKPub.  L.  102-240. 105 
StaL  1914),  Federal  funding  is  available 
forou^  foe  MCSAP  to  assist  States  in 
training  personnel  and  in  implementing 
the  accident  rqxirting  program.  These 
funds  are  also  avail^e  to  States  not 
participating  in  foe  basic  kKISAP.  This 
should  help  alleviate  some  of  foe  cost 
burdens  associated  with 
implementation  and  training.  The 
FHWA  believes  that  the  beni^ts  to  be 
derived  from  a  uniform  and  reliable 
accident  reporting  program  will  justify 
foe  additional  expense  incurred. 

Commmiters  expressed  concern  about 
foe  discontinuance  of  the  use  the 
MCS  50-T  and  MCS  50-B  accident 
report  forms  one  year  before  the 
implementation  (rf  foe  Stats  generated 
program.  The  FHWA  believes  that  the 
reporting  requirement  may  be  rescinded 
without  decreasing  [migram 
effectiveness.  Motor  carriers  wilt  be 
required,  to  maintain  an  accidmit 
register,  as  proposed  in  the  SNPRM.  The 
FHWA  believes  that  any  loss  in  data 
continuity  will  be  negU^^  in  li^t  of 
its  intention  to  shift  to  an  alternate  and 
improved  data  source. 


Otoe  motor  carrier  eaqaeseed  concent 
that  it  would  be  held  raaponsible  for 
and  have  to  lely  on  thaStatee  for 
accurate  and  timely  reporting  of 
acddeirts  and  fatal^aB.  Motor  caniars 
will  not  be  raqxmsibla  for  State¬ 
generated  accident  reports.  Motor 
carriers  must  maintain  a  register  of 
accidents  maetiim  foe  definitioB  of  an 
accident.  For  each  accident  listed,  the 
record  shall  include  the  date,  city 
naaraat  the  acddnit  site.  State  in  which 
foe  aoddeift  occurred,  driver'a  name, 
number  of  persoos  injured,  number  of 
fatalities,  and  whether  bazindous 
materials  were  released  (other  than  fuel 
spilled  from  foe  fuel  tanks  of  vehicles 
involved  in  foe  accident).  Motor  carriers 
must  retain  copies  accident  reports 
required  to  be  filed  by  foe  various 
States,  other  goveminental  authorities, 
or  insurers  fw  a  period  of  365  d83rs  after 
foe  date  of  foe  accident  and  make  these 
documents  available  cm  demand  of  a 
Federal  at  State  (^cial  with 
jurisdiction  ovw  foe  carrier. 

One  State  agency  and  one  association 
stated  that  froi^o-market  aeddmts 
should  be  included.  They  reasoned  that 
all  accidents  meeting  the  reporting 
criteria  should  be  repented  and  that  It 
would  be  extremely  difficult  to  train 
enforemnent  officers  to  distinguish 
between  fvm-to-market  opmatione  and 
other  transpoitatkm.  Once  investigated, 
accidents  occurring  in  facm-to-ma^t 
operations  will  be  reported  to 
SAFETYNET.  The  FHWA,  however, 
believes  that  since  larmers  have 
previously  been  exempted  from 
preparing  and  maintaining  MCS  50-T 
accident  reports,  fo^  foould  be 
exempted  frum  maintaining  an  accideBt 
register. 

One  association  expressed  concern 
about  the  definitioa  of  foe  term 
“disabling  damage.”  It  stated  that  many 
accidents  involv^  only  property 
damage  would  go  unreported.  The 
FHWA  believes  that  us^  foe  term 
"disabling  damage”  has  three  distinct 
advantages  over  a  property  damage 
definition.  First,  a  law  mforcement 
official  is  genarally  on  foe  scene  before 
a  vehicle  is  towed;  second,  foe  removal 
of  the  vefaide  is  a  definite  triggering 
event;  third,  there  is  no  need  to  rely  on 
cost  estunates  ai  damages  that  may  be 
untimely,  inaccurate,  geogr^foicalfy 
inconsistent  and  subject  to  infiatiooary 
adjustments. 

One  St^e  eomressed  support  for  foe 
proposed  ecdont  reporting  jKogram, 
but  stated  that  it  has  no  law  as 
regulation  requiring  an  accident  to  be 
reported  to  the  State  or  any  ofoar 
government  agency.  Additionally,  foe 
State  hasno  kw  Qc^kegukdan  mtpiizing 
an  accident  tobeinvestig^ad  once  it  is 
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reported.  This  rulemaking  does  not  alter 
or  change  State  law,  nor  does  it  impose 
any  legal  obligation  upon  States  to 
report  accidents.  As  a  condition  for 
continued  MCSAP  funding.  States  will 
be  required  to  report  accidents  to 
SAFFTYNET  instead  of  having  motor 
carriers  complete  this  task. 

Fourteen  commenters  expressed 
support  for  the  SNPRM  reasoning  that 
the  FHWA  will  now  collect  more 
accurate,  uniform,  and  reliable  accident 
data.  They  also  voiced  strong  support 
for  the  substantial  reduction  in 
paperwork  and  recordkeeping 
requirements. 

Discussion  of  Final  Rule 

The  SNPRM  also  noted  that  accident 
reports  are  currently  being 
electronically  submitted  from  21  States 
to  the  FHWA.  As  a  condition  of  MCSAP 
funding.  States  are  required  to 
participate  in  the  FHWA's  SAFETYNET 
program,  a  shared  database  of  driver  and 
vehicle  inspection  and  accident  data,  by 
January  1, 1994.  This  deadline  was 
mandated  in  section  4002  of  the  Motor 
Carrier  Act  of  1991,  which  reauthorized 
the  MCSAP  through  FY  1997. 49  U.S.C. 
app.  2302(b)(l)(10.  Currently,  all  but 
two  States  partidpate  in  and  receive 
basic  grants  in  the  MCSAP.  Throu^ 
MCSAP,  however,  these  States  are 
eligible  to  receive  spedal  grants  to  assist 
them  in  adopting,  collecting,  and 
uploading  the  ardent  data  into 
SAFETYNET.  Accordingly,  the  FHWA 
will  have  a  much  more  reliable  and 
uniform  source  of  acddent  information 
available  for  planning  and  regulatory 
purposes.  Notwithstanding  State 
reporting,  motor  carriers  are  required  to 
maintain  an  acddent  register  for  all 
acddents  meeting  the  new  definition. 
This  requirement  will  dd  motor  carriers 
in  further  developing  acddent 
countermeasure  programs,  aid  the 
FHWA  personnel  in  making 
recommendations  to  motor  carriers, 
assist  the  FHWA  personnel  in  their 
motor  carrier  investigations,  and 
provide  data  with  which  the  success  of 
the  acddent  reporting  program  can  be 
measured. 

For  the  purposes  of  this  rulemaking, 
disabling  damage  means  damage  which 
precludes  departure  of  a  motor  vehicle 
from  the  scene  of  an  acddent  in  its  . 
usual  manner  in  daylight  after  simple 
repairs.  Induded  in  this  would  be 
v^icles  that  could  have  been  driven, 
but  would  have  been  further  damaged  if 
so  driven.  Excluded  from  this  would  be 
damage  that  can  be  remedied 
temporarily  at  the  scene  of  the  accident 
without  spedal  tools  or  parts,  tire 
disablement  without  other  damage 
(even  if  no  spare  tire  is  available). 


headlamp  or  taillight  damage,  or 
damage  to  turn  signals,  hmm,  or 
windshield  wipers  which  makes  them 
inoperative.  The  FHWA  believes  that 
this  definition  provides  sufficient 
guidance  to  propwly  trained  law 
enforcement  officials  to  ensure  more 
accurate  and  reliable  reporting  of 
accidents  over  that  of  a  monetary  or 
towaway  threshold. 

A  definition  of  “fatality”  has  been 
added  to  section  390.5.  This  definition 
will  assist  motor  carriers  in 
diaracterizing  an  acddent’s  status. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291(Federal 
Reguhtion)  and  DOT  Regulatory 
Pidicies  and  Procedures 

Based  on  the  comments  received  to 
dockets  MC-90-2  and  MC-92-12.  the 
FHWA  is  adopting  the  proposals 
presented  in  docket  MC-92-12  as  final. 

The  action  being  taken  by  the  FHWA 
in  this  document  eliminates  the 
requirement  for  motor  carriers  to  submit 
accident  reports  to  the  FHWA  and 
notify  the  agency  immediately  of  any 
fatalities.  The  FHWA  has  determined 
that  this  document  does  not  contain  a 
major  rule  imder  Executive  Order  12291 
or  a  significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  This  rule  is  consistent  with 
the  objectives  outlined  in  the 
President’s  memorandum  of  January  28, 
1992,  to  Federal  agencies  on  the  subject 
of  reducung  unnecessary  burdens  of 
government  regulations.  A  preliminary 
evaluation  conducted  pursuant  to  the 
President’s  memorandum  estimated  that 
removing  this  reporting  requirement 
would  result  in  a  total  cost  savings  to 
industry  of  about  $750,000  annually  and 
a  similar  cost  savings  to  governments  of 
$750,000.  The  FHWA  estimated  that 
this  latter  cost  savings  would  accrue  to 
both  State  and  Federal  governments, 
because  we  anticipated  that  State 
accident  reports  will  be  made 
electronically  through  SAFETYNET,  at 
minimal  additional  costs  to  the  States. 
Some  States  have  commented  that  they 
believe  their  costs  will  be  increased  as 
a  result  of  this  proposal.  The  FHWA 
believes  that  any -short  term  increase  in' ' 
costs  (e.g.  to  train  law  enforcement 
personnel)  wiU  be  ofiset  by  available 
Federal  funds  (i.e.,  MCSAP),  long  term 
savings,  and  the  benefits  associated  with 
an  improved  commercial  motcn'  vehicle 
accident  database.  Nevertheless,  the 
FHWA  has  not  quantified  these  longer 
term  savings  to  State  governments,  nor 
has  the  FHWA  quantified  the  cost 
savings  it  anticipates  from  receiving 
these  reports  electronically  from  States 
rather  than  in  paper  form  m>m  motor 


carriers.  Fur  purposes  of  this 
rulemaking,  however,  the  FHWA 
believes  that  the  $750,000  annual  cost 
savings  to  industry  adequately  supports 
taking  this  action. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612)  the  ' 
agency  has  evaluated  the  efiects  of  this 
f^al  rule  on  small  entities  and  has 
determined  that,  since  this  action 
reduces  the  accident  reputing 
recmirements  imposed  upon  the 
industry,  it  will  not  have  a  significant 
economic  impact  on  a  substantia) 
number  of  small  entities.  Small  motor 
carrier  operations  are  involved  in 
statistically  fewer  reportable  accidents 
and  thus  ^nd  less  time  completing 
accident  reports.  Accordingly,  the 
FHWA  hereby  certifies  that  removing 
the  requirement  that  motor  carriers 
submit  accident  reports  to  the  FHWA 
will  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  1 261 2  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Some  commenters  to  this 
rulemaking  are  concerned  that  the  cost 
of  implementing  this  provision, 
including  the  cost  of  training  law 
enforcement  officers,  may  be  too  great 
for  some  States  to  bear.  Under  the 
ISTEA,  however.  Federal  funding  is 
available  through  the  MCSAP  to  assist 
States  in  training  persoimel  and 
implementing  the  accident  reporting 
program.  These  funds  are  also  available 
to  States  not  participating  in  the  basic 
MCSAP.  Accordingly,  it  is  certified  that 
the  policies  contain^  in  this  document 
have  been  assessed  under  Executive 
Order  12612  and  it  has  been  determined 
that  they  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  full  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  final  rule  would  reduce  the 
amount  of  paperwork  and  other 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
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1980  (44  U.S.C.  3501-3520)  by  about 
35,000  two-page  documents  per  year. 
This  figure  represents  the  approximate 
number  of  accidents  rep(»ted  to  the 
FHWA  in  1990. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  tlm  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq )  end  has  determined 
that  this  action  wcmld  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  IdentificatioB  Nninber 

A  regulation  identification  numbw 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Reg^tory 
Information  Service  Center  published 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  390  and 
394 

Highway  safety,  Motor  carriers. 
Reporting  and  recordkeeping 
requirements. 

Issued  on:  fmuary  19, 1993. 

T.D.  LarsM, 

Administrator. 

In  consideration  of  the  foregmng. 
under  the  authority  of  49  CFR  1.46  and 
23  U.S.C.  315,  the  FHWA  amends 
subchapter  B  of  chapter  QI  of  title  49, 
Code  of  Federal  R^ulations,  as  set  forth 
below: 

PART  390-{AMENpED] 

1.  The  authority  citatimi  for  part  390 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  2503  and  2505; 
49  U.S.C.  3102  and  3104;  49  CFR  1.48. 

2.  Secticm  390.5  is  amended  by 
revising  the  introductory  text  the 
section  and  by  adding  three  definitions, 
placing  them  in  alphabetical  order,  as 
follows: 

§390.5  Definitions. 

Unless  specifically  defined  elsewhere, 
in  this  subchapten  Acddeot  means— 


(1)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  an  occurrence 
involving  a  commercial  motor  vehicle 
operating  on  a  public  road  which  results 
in: 

(1)  A  fatality; 

(ii)  Bodily  injury  to  a  person  «dio,  as 
a  result  of  the  injtuy,  immediately 
receives  medical  treatment  away  hum 
the  scene  of  the  accident:  or 

(iii)  One  or  more  motor  vdiicles 
incurring  disabling  damage  as  a  result  of 
the  accident,  requiring  the  vehicle  to  be 
transported  away  frmn  the  scene  by  a 
tow  trudi  or  other  vehicle. 

(2)  The  term  accident  does  not 
include: 

(i)  An  occurrence  involving  only 
boarding  and  alighting  from  a  stationary 
motor  vehicle;  or 

(ii)  An  occurrence  involving  only  the 
loading  or  xmloading  of  cargo;  or 

(iii)  An  occurrence  in  the  course  of 
the  operation  of  a  passenger  car  or  a 
multipurpose  passenger  vehicle  (as 
defined  in  §  571.3  of  this  title)  by  a 
motor  carrier  and  is  not  transporting 
passengers  for  hire  or  hazardous 
materials  of  a  type  and  quantity  that 
require  the  motor  vehicle  to  be  marked 
or  placarded  in  accordance  with 

§  177.823  of  this  title. 
***** 

Disabling  damage  means  damage 
which  precludes  departure  of  a  motor 
vehicle  from  the  scene  of  the  accident 
in  its  usual  manner  in  daylight  aflw 
simple  repairs. 

(1)  Jndusions.  Damage  to  motor 
vehicles  that  could  have  been  driven, 
but  wcmld  have  been  furth»  damaged  if 
so  driven. 

(2)  Exclusions. 

(i)  Damage  which  can  be  remedied 
temporarily  at  the  scene  of  the  accident 
without  special  tools  or  parts. 

(ii)  Tire  disablement  without  other 
damage  even  if  no  spare  tire  is  available. 

(iii)  Headlamp  or  tailli^t  damage. 

(iv)  Damage  to  turn  signals,  horn,  or 
windshield  wipers  which  makes  them 
inoperative. 

***** 

Fatality  muans  any  injury  which 
results  in  the  death  of  •  person  at  the 


time  of  the  motor  vehicle  acddent  or 
within  30  days  of  the  accident. 
***** 

3.  Part  390  is  amended  by  adding 
§  390.15  to  read  as  follows: 

|390o1S  AeehMenoeiftliiveeligatiefiean# 
specia*  etudlee. 

(a)  A  motor  CKrier  shall  make  all 
records  and  infonnatioD  pertaining  to  an 
accident  available  to  an  authorized 
representative  or  special  agent  of  the 
Fedwfd  Ifighwsy  Administratum  upon 
request  or  as  part  of  any  inquiry  within 
such  time  as  the  request  or  inquky  may 
specify.  A  motor  carrier  shall  give  an 
authorized  representative  of  the  Pedarsl 
Highway  Adi^istration  all  reasonable 
assistance  in  the  investigatixm  of  any 
accident  including  providing  a  full,  true 
and  coirect  answer  to  easy  question 

the  inquiry, 

(b)  Motor  carriers  shall  maintain  for  a 
period  of  one  year  after  an  accident 
occurs,  an  accident  register  containing 
at  least  the  following  information; 

(1)  A  list  of  accidents  containing  for 
each  accident: 

(1)  Date  of  accident, 

(ii)  City  or  town  in  vdiidr  or  moat 
near  whm  the  accident  occurred  and 
the  State  in  which  the  aocident 
occurred, 

(iii)  Driver  name, 

(iv)  Number  of  injuries, 

(v)  Number  of  fotshties,  md 

(vi)  Whether  hazardous  materials, 
other  than  fuel  spilled  from  the  fuel 
tanks  of  vehicles  involved  in  the 
accident,  were  released. 

(2)  Copies  of  all  accident  reports 
required  by  State  or  other  govemmental 
entities  or  iosmws. 

PART  384  IREMOVEDANO 
RESERVED) 

4.  Pert  394  is  removed  and  reserved. 
IFR  Doc  93^1830  Filed  2-1-93;  8:45  am) 
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Proposed  Rules 


This  SKtipn  of  the  FEDERAL  REGISTER 
oorKaine  notices  to  the  pubNc  of  tM  propoeed 
isauance  of  rules  and  regulations.  The 
purpose  of  toese  notices  is  to  give  Inleiested 
persons  an  opportunity  to  partidpate  in  the 
rule  nrwAtog  prior  to  toe  adoption  of  the  final 
lulee. 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Parts  30. 40. 50, 70.  and  72 
RIN31SO-AE22 

Procedures  and  Criteria  for  On-SIte 
Storage  of  Low4jevel  Radioactive 
Waste 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  proposes  to  amend  its 
regulations  fpr  reactor,  material,  fuel 
cycle,  and  independent  spent  fuel 
storage  licensees.  The  proposed  rule 
would  establish  a  regulatory  firamewori: 
containing  the  procedures  and  criteria 
that  would  apply  to  on-site  storage  of 
low-level  radioactive  waste  (LLW), 
beyond  January  1, 1996.  The 
Commission  hu  determined,  under  the 
authority  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  that  these  changes 
are  appropriate  because  of  potential 
heal^  and  safety  concerns  associated 
with  the  increased  reliance  upon  on-site 
storage  of  LLW.  The  proposed  rule  is 
intended  to  support  ^e  goals  that  have 
been  established  by  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985  (Act)  and  is  consistent  with 
the  June  19, 1992,  United  States 
Supreme  Court  (Supreme  Court) 
decisicm,  in  New  York  v.  United  States. 
Comments  are  requested  on  this 
proposed  rule  and  on  strategies  and 
options  that  the  Commission  might 
pursue,  in  addition  to  this  propo^ 
rulemaking,  that  would  encourage  the 
States  and  ccnnpacts  to  move  forward 
with  development  of  LLW  disposal 
facilities. 

DATES:  Comment  period  expires  on 
April  5, 1993.  Ckrimnents  received  after 
that  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Conunission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 


ADDRESSES:  Submit  written  comments 
to:  The  Secretary  of  the  Commission, 

U.S.  Nudear  Re^latory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch.  Hand- 
deliver  cmnments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
ajn.  and  4:15  pjn.  Federal  wc^days. 

Copies  of  the  regulatory  analysis, 
envii^mental  assessment  and  finding 
of  no  significant  impact,  and  the 
comments  received  on  the  rule  may  be 
examined  and  copied,  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC.  telephone  (202)  634-3273. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Nelson,  Office  of  Nudear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
504-2004. 

SUPPLEMENTARY  INFORMATION:  The  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985  (Act)  (Pub.  L. 
99-240)  establishes  a  series  of 
milestones,  penalties,  and  incentives  to 
ensure  that  regional  compacts  and 
States  make  adequate  progress  toward 
being  able  to  manage  ffieir  LLW,  by 
1993.  Section  5(a)  of  the  Act  requires 
the  sited  States  of  Nevada,  South 
Carolma,  aiul  Washington  to  make 
disposal  capadty  available  to  LLW 
generators  imtil  December  31, 1992, 
subject  to:  The  States  and  compacts 
meeting  the  other  milestones  of  the  Act, 
the  sites  remaining  operational,  and 
received  waste  being  within  site-spedfic 
volume  limitations. 

To  help  ensure  that  the  States  make 
adequate  progress  toward  developing 
new  LLW  disposal  fadlities,  the  Act 
established  six  milestones  by  whidi  the 
States  should  make  decisions  and 
commit  to  certain  actions.  The  majority 
of  the  States  met  the  requirements  of  the 
three  milestone  dates  that  had  passed, 
by  January  1990.  Only  the  Central, 
Central-Midwest,  and  Southwestern 
Compad  States  met  the  January  1, 1992, 
milestone  requirement,  because  their 
host  States,  Nebraska,  Illinois,  and 
California,  respedively,  submitted  a 
facility  license  application  to  their  State 
regulatory  authorities  before  that  date. 
The  State  of  Texas  conformed  to  this 
milestone  on  March  2, 1992.  The 
remaining  milestones  of  the  Ad,  as  it 
was  enaded,  are: 

•  January  1. 1993 — ^If  a  State  or 
compad  cannot  provide  for  disposal  of 
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its  LLW  after  January  1, 1993,  ^erators 
can  request  the  State  to  take  title  to,  and 
possession  of,  the  gennated  waste.  The 
State  also  becomes  liable  for  darnages  as 
a  consequeiKto  of  failure  to  take 
possession  of  the  waste.  In  1993,  ^tes 
may  avoid  taking  title  and  possession  of 
the  waste  arul  assuming  liability,  but 
will  forfeit  the  surdiarge  rebates 
established  by  the  Ad. 

•  January  1, 1996 — If  a  State  w 
compad  caimot  provide  for  disposal  of 
its  ULW  after  Januatv  1, 1996,  the  States, 
upon  proper  notice  by  the  gmierator  or 
owner,  shall  take  title  to,  and  be 
obligated  to  take  possession  of,  LLW. 

The  State  will  also  be  liable  fm  all 
damages  diredly  or  indiredly  incurred 
by  the  generator  or  owner  if  it  fails  to 
tue  possession  as  soon  after  January  1, 
1996,  as  the  generator  or  owner  notifies 
the  State  that  the  waste  is  available  for 
shipment 

The  sedion  of  the  Ad  requiring  the 
States  to  take  title  to,  and  possession  of, 
the  generated  waste  by  January  1, 1996 
(often  referred  to  as  the  “take-title'' 
provision),  was  held  to  be 
unconstitutional,  by  the  Supreme  Court 
(m  June  19, 1992,  in  a  lawsuit  brought 
by  the  State  or  New  York  (a  non- 
compad  State)  and  two  of  its  counties. 
The  ccmstitutionality  of  the  take-title 
provision,  as  applied  to  compad  States, 
was  not  before  the  Supreme  Court.  Even 
though  the  take-title  provision  was  held 
uiMx>nstitutional,  clearly  a  goal  of  the 
LLRWPAA  is  the  development  of  new 
LLW  disposal  fadlities  by  January  1, 
1993,  and  in  no  case  later  than  January 
1,1996. 

Because  no  new  LLW  disposal 
fadlities  were  operational  on  January  1, 
1993,  and  the  compad  commissions 
that  control  the  existing  LLW  disposal 
sites  either  closed  their  site  or  set 
restrictions  or  conditions  on  receiving 
LLW  fiem  outside  their  regional 
compacts  effective  January  1, 1993, 
some  licensees  who  generate  LLW  may 
be  forced  to  store  their  LLW  on-site, 
until  disposal  capacity  is  available, 
rmless  offier  arrangements  for  storage  or 
disposal  can  be  made.  Nearly  all  the 
Governors’  Certifications  submitted  to 
meet  the  1990  milestone  of  the  Ad 
indicated  that  the  State  planned  on 
interim  storage  by  waste  generators  from 
1993  through  1996.  However,  many 
States  do  exped  to  have  access  to  the 
Barnwell  LLW  disposal  fadlity  from 
January  1, 1993  through  June  30, 1994. 
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Early  in  1990,  the  Ck)minission 
direct^  the  NRC  staff  to  provide  the 
Commission  with  information  on  the 
issues  concerning  the  waste  title- 
transfer  and  possession  provisions  set 
forth  in  the  Act,  so  that  ^e  Commission 
might  determine  what  role,  if  any,  the 
NRC  should  play  with  regard  to  these 
provisions,  llie  Commission  was  also 
interested  in  the  adequacy  of  its  existing 
regulatory  framework  for  implementing 
the  title-transfer  provision.  On 
September  12, 1990,  the  NRC  staff  sent 
the  Commission  an  analysis  of  the 
issues  associated  with  the  waste  title- 
transfer  and  possession  provisions  of 
the  Act  (SECY-90-318).  Major  issues 
related  to  these  provisions  included 
States  taking  possession  of  commercial 
LLW  after  1993  or  1996,  and  licensing 
of  this  possession  by  the  NRC  and 
Agreement  States. 

The  Commission  discussed  the  issues 
associated  with  the  waste  title-transfer 
and  possession  provisions  of  the  Act 
and  the  recommendations  presented  in 
SECY-90-318,  in  a  public  meeting,  on 
October  29, 1990.  In  response  to  a 
request  from  the  Low-Level  Radioactive 
Waste  Forum,  the  Commission  decided 
to  solicit  public  and  State  comments  on 
the  NRC  staff’s  recommendations 
provided  in  SECY-99-318  and  on  eight 
questions  addressing  the  title-transfer 
provision  of  the  Act.  The  Commission 
requested  that  the  NRC  staff  provide  the 
Commission  with  an  analysis  of  the 
comments  received  in  response  to  the 
letter  dated  November  28, 1990,  from 
Samuel  J.  Chilk,  Secretary  of  the 
Commission,  to  Mr.  Jerry  Griepentrog, 
Convenor,  Low-Level  Radioactive  Waste 
Forum,  and  from  the  Federal  Register 
notice  soliciting  public  comments. 

The  Commission  solicited  public 
comment  on  the  NRC  staffs 
recommendations  provided  in  SECY- 
90-318  and  the  ei^t  questions  in  the 
Federal  Register  notice  published 
December  4, 1990  (55  FR  50064).  'The 
comment  period  expired  on  March  2, 
1991.  Seventy-four  individuals  or 
organizations  responded. 

The  commenters  raised  many 
speciHed  issues.  Most  can  be  grouped 
under  the  single,  broad  issue  of  NRC’s 
role  in  implementing  the  Act.  The  eight 
questions,  a  comment  summary,  an 
analysis  of  those  comments,  and 
conclusions  are  provided  as  appendix  A 
to  this  proposed  rule.  In  response,  the 
Commission  directed  the  NRC  staff  to 
develop  a  proposed  rulemaking  that 
would  establish  a  regulatory  framework 
containing  the  procedures  and  criteria 
applicable  to  on-site  storage  of  LLW 
after  Jimuary  1, 1996. 

Although  LLW  can  be  safely  stored, 
NRC  believes  that  the  protection  of  the 


public  health  and  safety  and  the 
environment  is  enhanced  by  disposal, 
rather  than  by  long  term,  indefinite 
storage  of  weiste.  Disposal  of  waste  in  a 
limited  number  of  facilities,  licensed 
under  the  requirements  of  10  CFR  Part 
61  or  compatible  Agreement  8tate 
regulations,  will  provide  better 
protection  of  the  public  health  and 
safety  and  the  environment  than  long¬ 
term  storage  at  hundreds  or  thousands 
of  sites  around  the  country.  Stored 
waste  packages  need  to  maintain 
sufficient  integrity  to  prevent  dispersal 
of  the  waste  during  storage,  transport, 
and  handling,  up  to  and  including 
emplacement  for  disposal.  Because  of 
the  variability  of  certain  storage 
environments,  waste  packages  may 
suffer  degradation  over  the  extended 
storage  period.  Among  the  ways  in 
which  a  storage  environment  can  cause 
waste  package  degradation  are 
temperature  fluctuations  (in  heated 
facilities  in  areas  with  cold  winters)  and 
corrosive  atmospheres  (e.g.,  industrial 
and  marine  atmospheres  as  well  as  acid 
deposition).  Other  waste  package 
concerns  during  storage  include 
external  and  internal  corrosion, 
radiolytic  generation  of  gases 
(predominantly  hydrogen)  and  corrosive 
substances,  radiation  induced 
embrittlement  of  polyethylene 
containers,  and  biodegradation  of 
institutional  wastes.  These  processes 
may  accelerate  internal  corrosion  and 
failure  of  common  storage  containers, 
even  if  the  waste  is  stabilized  prior  to 
storage.  Waste  form  degradation  could 
result  in  spills  or  releases  during 
handling  for  disposal,  if  the  degradation 
goes  undetected.  In  addition,  waste 
package  deterioration  prior  to  disposal 
will  require  repackaging  of  the  LLW  and 
cleanup  of  any  spills.  As  a  result, 
workers  will  1^  potentially  exposed  to 
additional  doses  of  radiation.  The  NRC 
contractor  document,  “Extended  Storage 
of  Low-Level  Radioactive  Waste: 
Potential  Problem  Areas,”  NUREG/CR- 
4062,  provides  a  detailed  discussion  of 
these  concerns.* 

Storage  also  involves  a  number  of 
activities  that  could  increase  radiation 
doses  to  the  public.  First,  storage  of 
LLW  will  result  in  potential  increased 
worker  exposures,  from  unloading  the 
waste  firom  storage,  for  disposal. 

Second,  waste  forms  may  need  to  be 


*  Copies  of  NUREG  documents  may  be  purchased 
from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  OfBce,  P.O.  Box  37082, 
Washington,  DC  20013-7082.  Copies  are  also 
available  from  the  National  Technical  Information 
Swvice,  5285  Port  Royal  Road,  Springfield,  VA 
22161.  A  copy  is  also  available  for  inspection  and/ 
or  copying  at  the  NRC  Public  Doounent  Room, 
2120  L  Sfr^  NW.  (Lower  Level),  Washington,  DC. 


repackaged  or  otherwise  processed, 
again,  as  a  result  of  waste  form  failure 
or  to  meet  waste  acceptance  criteria  for 
a  new  disposal  facility,  once  one 
becomes  available.  TMs  additional 
handling  by  workers  will  also  cause 
increased  exposures.  The  site-specific 
conditions  at  a  new  disposal  facility 
may  necessitate  these  new  waste  form 
criteria  and  these  criteria  may  not  be 
known  when  LLW  is  placed  into 
storage.  Third,  radiation  surveys  and 
inspections  of  LLW  in  storage  will  result 
in  potential  additional  doses  to  those 
involved  in  performing  these  activities. 
For  these  reasons  and  to  support  the 
goals  of  the  Act,  the  NRC  is  proposing 
this  rulemaking,  which  makes  storage  of 
LLW  an  option  of  last  resort.  The 
Commission  specifically  invites 
comment  on  the  above  public  health 
and  safety  rationale,  as  well  as  on  the 
comparative  risk  of  potential  releases  as^ 
a  result  of  an  event  or  accident  at 
numerous  LLW  storage  sites  aroimd  the 
country,  as  opposed  to  the  potential 
release  frnrn  a  limited  number  of 
disposal  sites  designed  to  meet  the 
siting  and  design  requirements  in  10 
CFR  part  61  or  compatible  Agreement 
State  regulations. 

The  proposed  rule,  as  it  was  originally 
drafted  and  set  to  the  Agreement  States 
for  comment,  included  a  requirement 
for  the  licensee  to  request  that  the  State 
take  title  to,  and  possession  of,  the 
waste,  pursuant  to  section  5(d)(2)(C) 

(the  “take-title”  provision)  of  the  Act, 
before  LLW  could  be  stored  on-site  after 
January  1, 1996.  The  text  of  the  rule  has 
been  revised  to  delete  the  requirement 
for  the  generator  to  request  the  State  to 
take  title  to,  and  possession  of,  the 
generator’s  LLW.  In  view  of  the  recent 
Supreme  Court  decision  in  New  York  v. 
United  States,  the  (Commission  will  not 
require  this  action  as  a  prerequisite  for 
storing  LLW  on-site  after  January  1, 

1996. 

Coordination  With  NRC  Agreement 
States 

The  NRC  Agreement  States  were 
informed  of  the  NRC’s  intent  to  issue  a 
proposed  rule  and  were  provided  the 
draft  regulatory  text,  by  letter  dated 
February  7, 1992.  The  letter  explained 
that  the  (Commission  is  taking  diis 
action  in  view  of  tlie  potential  health 
and  safety  concerns  associated  with  an 
increased  reliance  upon  on-site  storage 
and  in  light  of  the  frmework  that  has 
been  established  by  the  Act.  'This  initial 
notification  reiterated  the  (Commission’s 
position  that  it  will  not  look  favorably 
on  generator  on-site  storage  of  LLW, 
after  January  1, 1996.  Supplementary 
information,  which  included  a  summary 
of  the  related  provisions  of  the  Act  and 
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a  discussion  of  the  proposed  revisions, 
was  forwarded  to  the  Agreement  States 
on  February  14. 1992.  The  Agreement 
States  were  asked  to  provide  comments 
by  March  14. 1992. 

The  Agreement  States  of  Arizona. 
Arkansas,  California.  Colorado,  Illinois, 
Kansas.  Itentucky,  Nevada,  New  York, 
North  Carolina.  O^on,  South  Carolina, 
Texas,  and  Washington,  and  the 
Midwest  Interstate  Low-Level 
Radioactive  Waste  Commission 
responded  to  the  NRC  stafTs  request  for 
comments.  One  State  supported  the 
proposed  rulemaking,  ana  three  States 
opposed  it.  Two  States,  although  not 
opposing  any  provisions  of  the  rule, 
slated  that  the  rulemaking  should  not 
proceed  until  the  Supreme  Court 
decides  on  the  constitutionality  of  the 
Act  and  the  tiUe-transfor  provision. 

Three  States  and  the  one  commission 
provided  comments  and  questions 
without  taking  a  position  on  the 
proposed  rulem^dng.  Otm  State 
reserved  commrat  and  four  States  had 
no  coiiunents.  Fifteen  Agreement  States 
did  not  respond. 

ReqMNise  to  NRC  Agreement  Stale 
Conments 

Comment  The  revisions  do  not 
appear  to  be  based  on  protection  of 
public  health  and  safety  or  any 
technical  arguments. 

Response.  As  previously  discussed, 
the  p^ntial  risk  to  the  public  health 
and  safety,  from  on-site  storage  of  LLW, 
is  greater  than  for  disposal,  because 
storage  involves  a  number  of  conditions 
and  activities  that  could  iiKaease 
radiation  doses  to  the  public.  Although 
LLW  gan  be  safely  stored,  the  NRC 
believes  that  the  protection  of  the  public 
health  and  safety  and  the  enviroiunent 
will  be  enhanced  by  disposal. 

Comment  There  appears  to  be  no 
substantive  rationale  for  pndiibition  of 
on-site  storaw  after  January  1, 1996. 

Response.  The  proposed  rule  would 
prohibit  on-site  storage  after  January  1. 
1996,  only  if  the  generator  had  not 
exhausted  other  waste  management 
options.  As  discussed  in  response  to  the 
previous  comment,  disposal  is  preferred 
over  storage,  to  enhance  the  protection 
of  the  public  health  and  safety  and  the 
environment.  Therefore,  generators 
should  exhaust  all  disposal  options 
before  storing  their  LLW  on-site. 

Conunent.  The  proposed  revisions 
would  improperly  establish  NRC  as  the 
enforcer  of  the  "take-title”  provisions, 
contrary  to  the  Act. 

Comment  It  is  inappropriate  fmr  NRC 
to  require,  as  a  condition  for  on-site 
storage,  that  licensees  request  the  State 
in  which  they  are  located  to  take  title  to, 
and  possession  of,  the  waste,  pursuant 


to  section  5(dK2XC)  of  the  Act,  because 
the  Act  gives  licensees  the  option  not  to 
reouest  the  State  to  take  possession. 

Comment  One  Strte  has  a  different 
law  regarding  title:  ‘Title  to  any  LLW 
shall  at  all  times  remain  in  the  generator 
of  such  waste  *  *  The  proposed 
rule  conflicts  with  State  law. 

Response.  The  text  of  the  rule,  which 
had  b^  provided  to  the  Agreement 
States  for  comment,  has  bem  revised  to 
delete  the  requirement  far  the  generator 
to  request  the  State  to  take  title  to,  and 
possession  of,  the  generator’s  LLW.  In 
view  of  the  recent  Supreme  Court 
decision  in  New  York  versus  United 
States,  the  Commission  vrill  not  require 
this  action  as  a  prerequisite  for  storing 
LLW  on-site  after  January  1. 1996. 

Comment  What  legal  authority  does 
the  Commission  have  to  impose  the 
prohibition  of  possession  of  LLW,  by  the 
State,  at  a  generatmr’s  facility? 

Comment.  How  can  “the  prohibition” 
of  State  possession  of  LLW,  at  the 
generator’s  facility,  be  reconciled  with 
^e  language  of  the  Compact  Act,  which 
authorizes”*  *  *  management  of  waste 
on  the  site  where  it  is  generated  if  such 
is  otherwise  lawful?” 

Response.  It  is  not  envisioned  that  a 
State  would  take  possession  of  LLW  at 
a  generator’s  fecility. 

Comment.  It  is  inappropriate  for  NRC 
to  require,  as  a  condition  for  on-site 
storage,  that  licensees  exhaust  the 
contract  option  of  section  5(e)(1)(F)  of 
the  Act  as  a  condition  for  on-site 
storage.  This  section  of  the  Act  applies 
to  States,  not  licensees. 

Response.  The  NRC  agrees  that 
section  5(e)(lKF)  of  the  Act  applies  to 
States  but  not  licensees.  The  text  of  the 
rule,  which  was  provided  to  the 
Agreement  States  for  comment,  has  been 
revised  to  eliminate  the  reference  to  this 
section  of  the  Act. 

Comment.  The  rule  is  silent  with 
regard  to  financial  surety  aspects  of 
extended  storage,  and  “totally  ignores” 
the  requirements  that  would  be  placed 
on  States  that  take  title  to,  and/or 
possession  of,  LLW,  after  January  1, 
1996. 

Response.  Financial  assurance 
requirements  for  the  affected  licenses 
are  contained  in  10  CFR  30.35, 40.36, 
50.75,  70.25,  and  72.30.  Financial 
assurance  guidance  for  fuel  cycle  and 
materials  licensees  is  provided  in 
Information  Notice  90-09,  “Extended 
Interim  Storage  of  Low-Level 
Radioactive  Waste  by  Fuel  Cycle  and 
Materials  Licensees.” 

Comment.  If  NRC  continues  to  pursue 
the  “no  on-site  storage”  option  past 
January  1, 1996,  as  the  NRCetaft 
proposes,  it  will  be  NRC’s  responsibility 
to  provide  for  emergency  access  to 


operatii^  LLW  disposal  fedlities  far  the 
LLW  it  pn^iibita  6^  on-site  stora^ 
Response.  The  NRC  is  not  pursumg  a 
“no  on-sils  storage”  optimi.  The  NRC 
recognizes  that  some  generators  will 
have  to  store  LLW  <m-site.  The  NRC 
seeks  to  minimize  the  amount  of  LLW 
placed  in  storage,  by  ramiiring 
gmierators  to  exhaust  all  othw 
reasonable  waste  management  options. 
The  guidance  governing  implementation 
of  die  emergency-access  provisirm,  oi 
the  Act,  contain^  in  Infonnation  Notice 
91-65,  “Emergency  Access  to  Low-Level 
Radioactive  Waste  Disposal  Facilities.” 
will  remain  in  efiect.  The  NRC  does  not 
antidpete  any  situation  where  the 

{rrovisions  of  this  rule,  in  addition  to  a 
ack  of  access,  would  create  a  serious 
and  immediate  threat  to  the  public 
health  and  safety  or  common  defense 
and  security,  thereby  requiring 
emergmicy  access. 

Comment  A  more  immediate 
concern,  directly  related  to  the  storage 
of  waste,  is  the  authority  of  a  generator 
to  accept  its  processed  waste  after  this 
waste  has  bem  sent  off-site  for 
treatment 

Response.  The  NRC  has  amended  its 
regulations  govmning  the  condition  of 
licenses  {or  producticm  and  utilization 
fedlities  to  allow  a  reactor  licensee  to 
receive  back  byproduct  and  special 
nudear  material  that  is  produced  by 
operating  the  reactor  after  the  material 
has  been  sent  offsite  for  processing, 
such  as  compaction  or  incineration.  The 
final  rule  was  published  on  October  21, 
1992  (57  FR  47978).  The  rule  became 
effective  on  November  20, 1992. 

Comment  Any  rulemaking  on  this 
issue  must  incorporate  maximum 
flexibility,  fxmsistent  with  the 
protectimi  of  the  public  health  and 
safety  and  the  environment. 

Response.  Maximum  flexibility  has 
been  considered.  The  proposed 
rulemaking  does  not  preclude  on-site 
LLW  storage,  as  long  as  other  waste 
management  options  are  exhausted. 

Comment  NRC’s  guidance  would  be 
expeded  to  be  consistent  and 
compatible  with  NRC  actions  taken  with 
resped  to  indefinite  storage  of  high- 
level  radioactive  waste  (HLW). 

Response.  The  LLW  situation  is 
significantly  different  from  that  of  HLW. 
Under  the  Nuclear  Waste  Policy  Ad  of 
1982,  as  amended,  the  Federal 
government  is  developing  a  fedlity  for 
disposal  of  HLW.  In  the  IJLW  program, 
it  is  the  Commission’s  judgment  tl^t  the 
NRC’s  regulations  will  encourage 
disposal  by  requiring  generators  to  seek 
available  disposal  options.  Furthermore, 
unlike  HLW.  commercial  LLW  disposal 
sites  are  currently  operational,  and 
development  of  new  LLW  disposal 
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facilities  continues,  with  two  new 
facilities  schedule  to  be  operational  by 
January  1, 1996.  The  risk  to  public 
health  and  safety  from  hundreds  or 
thousands  of  temporary  storage  facilities 
is  greater  than  that  from  a  limited 
number  of  well-controlled  disposal  sites 
in  the  country 

Comment,  ’^ere  should  be  a 
definition  that  describes  when 
radioactive  material  becomes  waste. 

Response.  The  term  "waste**  is 
defined  in  10  CFR  61.2.  Waste  is 
considered  to  be  any  material  or 
component  for  whi^  the  licensee 
foresees  no  further  me.  The  NRC 
continues  to  believe  that  the  licensee  is 
in  the  best  position  to  determine  the 
continued  utility,  of  radioactively 
contaminated  material  and  components, 
to  its  operations.  The  NRC  will  continue 
to  rely  on  the  licensee  to  determine 
when  material  and  components  become 
waste  and  will  periodically  review  the 
licensee*s  conclusions,  to  determine  if 
thw  are  reasonable  and  appropriate. 

Comment.  Does  any  provision  of  the 
Act  prohibit  a  State  ^m  exercising  its 
powers  of  eminent  domain,  and  thereby 
moving  to  condemn  existing  licensee 
facilities,  to  establish  a  LLW 
management  program  for  generators  at 
the  site. 

Response.  Although  the  NRC  knows 
of  no  such  provision,  any  exercise  of  a 
State’s  power  of  eminent  domain  would 
have  to  comply  with  applicable  law. 

Comment.  There  should  be  a 
maximum  time  limit,  for  *‘short-term,** 
that  would  apply  equally  to  all  forms, 
including  decay-in-storage.  This 
commenter  recommends  a  maximum 
storage  time  of  one  year.  This 
commenter  also  states  that  this  will 
allow  sufficient  time  for  isotopes  with 
short  half-lives  to  decay  sufficiently  for 
di^osal  in  a  sanitary  landfill. 

Response.  Generally,  for  non-medical 
LLW,  radioactive  material  with  a  half- 
life  of  less  than  65  days  can  be  held  in 
storage  before  disposal  as  non¬ 
radioactive  material.  If  allowed  by  the 
license,  LLW  disposed  of  in  this  manner 
must  be  held  for  decay  a  minimum  of 
10  half-lives.  Decay  in  storage  for 
medical  waste  is  governed  by  10  CFR 
35.92.  The  proposed  rule  would  not 
affect  this  practice. 

Comment.  To  whom  does  the  revision 
apply?  As  the  State  is  required  by  the 
Amended  Act  to  take  possession,  is  the 
proposed  language  intended  to  cover 
that  time  interval  between  the  licensee 
requesting  the  State  to  take  possession 
and  the  State  actually  taking 
possession? 

Response.  The  proposed  rule  would 
apply  to  all  LLW  generators  licensed 
under  10  CFR  parts  30, 40,  50,  70,  and 


72.  As  discussed  in  reponse  to  an  earlier 
comment,  the  text  of  the  rule,  which 
had  been  provided  to  the  Agreement 
States  for  comment,  has  been  revised  to 
delete  the  requirement  for  the  generator 
to  request  the  State  to  take  title  to,  and 
possession  of,  the  generator’s  LLW. 

Comment.  Will  NRC  licensees  be 
required  or  encouraged  to  ship  all 
wastes  before  January  1, 1993,  that  will 
reach  five  years  in  storage,  between 
January  1, 1993,  and  January  1, 1996? 

Response.  Guidance  on  storage,  which 
is  optional,  in  Generic  Letters  81-38  and 
85-14,  and  Information  Notices  89-13 
and  90-09,  includes  consideration  of 
keeping  storage  to  limited  periods  of  > 
time  (i.e.,  five  years  or  less)  and 
emphasizes  shipment  of  LLW  for  final 
disposal.  It  is  the  NRC’s  policy  that 
licensees  should  continue  to  ^ip  LLW, 
for  disposal,  to  the  maximum  extent 
practicable.  Although  the  NRC  has  not 
set  specific  dates  or  deadlines  for  LLW 
shipments.  Generic  Letter  81-38  states 
that  a  part  30  license  should  be  obtained 
if  the  time  in  storage  exceeds  five  years. 

Issue  of  Compatibility  With  Agreemrat 
States  ' 

Opinion  varied  among  the  14 
Agreement  States  that  responded,  on  the 
issue  of  compatibility.  Two  States 
commented  that  this  rulemaking  should 
not  be  a  matter  of  compatibility;  one 
State  recommended  Division  1 
(regulation  must  be  adopted  verbatim); 
two  States  recommended  Division  2 
(language  identical  to  that  in  NRC  rules 
is  not  necessary,  provided  that  the 
underlying  principles  are  the  same);  one 
State  recommended  Division  3  (States 
are  encouraged  to  adopt  the  regulatory 
approach  taken  by  the  NRC,  but  are  not 
required  to  do  so);  and  eight  States  did 
not  comment  on  compatibility. 

The  NRC  considers  the  proposed 
implementation  of  these  amendments  to 
its  licensing  conditions  to  be  directly 
related  to  the  basic  regulatory  function 
of  protecting  the  public  health  and 
safety  and  the  environment.  Unless  the 
proposed  rule  is  made  a  matter  of 
compatibility,  the  waste  management 
practices  in  both  Agreement  States  and 
non-Agreement  States  could  be 
inconsistent,  and  the  Commission’s  goal 
to  encourage  disposal  would  be 
finstrated.  Therefore,  the  amendments 
contained  in  this  proposed  rule  would 
be  a  matter  of  compatibility  for  NRC 
Agreement  States.  The  adaitional 

license  conditions  for  LLW  on-site  _ 

storage,  after  January  1, 1996,  in  10  CFR 
30.34, 40.41,  and  70.32,  are  considered 
to  be  Division  2  categories  of 
compatibility.  Although  Agreement 
States  must  adopt  Division  2  rules  in 
their  regulations,  the  use  of  language 


identical  to  that  in  NRC  rules  is  not 
necessary,  provided  that  the  underlying 
principles  are  the  same.  ’The  Agreement 
States  may  adopt  more  restrictive 
requirements. 

The  Commission  is  currently 
considering  a  re-evaluation  of  its 
compatibility  policy  and  may  decide  to 
revise  its  general  requirements  regarding 
compatibility  for  the  Agreement  States. 
The  Commission’s  compatibility 
determination,  on  this  proposed  rule, 
may  be  re-examined  in  light  of  any 
change  to  the  general  policy. 

Discussion  of  Pit^Mieed  Revisims 

The  .proposed  rule  would  establish 
procedures  and  criteria,  for  on-site 
storage  of  LLW,  that  would  apply  to  all 
categories  of  LLW  generators.  On-site 
storage  of  LLW  would  not  be  permitted 
after  January  1, 1996  (other  than 
reasonable  short-term  storage  necessary 
for  decay,  or  for  collection  or 
consolidation  for  shipment  oft-site,  in 
the  case  where  the  licensee  has  access 
tqw  operating  LLW  disposal  facility), 
uffiess  the  licensee  can  document  that  it 
has  exhausted  other  reasonable  waste 
management  ootions.  The  NRC’s 
proposed  regufations  would  require  that 
the  licensee  attempt  to  contract,  either 
directly  or  through  the  State,  for  the 
disposd  of  its  waste.  In  addition,  reactor 
licensees  would  have  to  document  that 
on-site  storage  activities  would  be 
consistent  with,  and  not  compromise, 
the  safe  operation  of  the  licensee’s 
activities,  and  would  not  decrease  the 
level  of  safety  provided  by  applicable 
regulatory  requirements.  In  view  of  the 
recent  Supreme  Court  decision  in  New 
York  versus  United  States,  the 
Commission  will  not  require  the 
generator  to  request  that  the  State  take 
title  to,  and  possession  of,  the  waste,  as 
a  prerequisite  for  storing  LLW  on-site 
after  January  1, 1996.  Even  though  the 
take-title  provision  was  held 
imconstitutional,  clearly  a  goal  of  the 
LLRWPAA  is  the  development  of  new 
LLW  disposal  facilities  by  January  1. 
1993,  and  in  no  case  later  ffian  January 
1, 1996.  To  support  the  goals  of  the 
LLRWPAA  and  its  legislated  preference 
for  disposal  over  storage  of  LLW,  the 
NRC  has  concluded  that  action  is 
necessary  to  require  licensees  to  exhaust 
other  reasonable  management  options 
before  on-site  storage  of  LLW  will  be 
permitted  after  January  1, 1996. 

The  exemption  for  collection  or 
consolidation  for  shipment  oft-site  is 
limited  to  those  licensees  that  have 
access  to  an  operating  LLW  disposal 
facility.  Without  this  limitation, 
licensees  not  having  access  to  a  disposal 
facility  could  avoid  or  delay  the  actions 
requii^  by  the  proposed  rule,  by 
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"collecting  or  consolidating  for 
shipment  off-site,"  when  disposal 
facility  access  beromes  available. 

The  proposed  rule  would  make  these 
requirements  standard  license 
conditions  for  every  license  issued  for 
reactor,  materials,  mel  cycle,  and 
independent  spent  fuel  storage 
licensees.  The  rulemaking  would  amend 
to  C3Tt  30.34, 40.41,  50.54,  70.32,  and 
72.44.  These  sections  of  the  regulations 
identify  standard  conditions  for  reactcx’, 
materials,  fuel  cycle,  and  independent 
spent  fuel  storage  licenses.  The  licensee 
would  not  be  required  to  make  a  formal 
submittal  to  the  NRC,  to  show 
compliance  with  these  conditions.  The 
proposed  rule  would  require  thhl  all 
relevant  documentation  of  the  steps 
taken  to  satisfy  the  requirements  of  this 
rulemaking  be  maintained  by  the 
licensee,  and  be  made  available  to  the 
NRC,  for  inspection. 

To  show  compliance  with  this 
proposed  rule,  the  NRC  would  expect 
the  licensee  to  make  an  annual  request 
for  access  to  each  operating  commercial 
LLW  disposal  facility,  for  disposal  of  the 
licensee’s  LLW.  Adequate 
documentation  of  the  licensee’s  efforts 
to  exhaust  other  reasonable  waste 


management  options  would  consist  of 
copies  of  all  correspondence  to  LLW 
disposal  facility  operators  and  responses 
to  these  requests.  This  documentation 
shall  be  retained  ^  at  least  three  years. 
The  NRC  will  verify  compliance,  by 
reviewing  this  documentation,  during 
periodic  inspections,  and  at  other  times, 
as  may  be  necessary,  to  detmmine 
whether  additional  inspections  or  other 
regulatory  attention  is  required.  Absent 
a  willful  act,  any  non-rep^tive 
violation  of  these  requirements  would 
normally  be  conside^  a  Severity  Level 
IV  violation  under  the  Commission’s 
Enforcement  Policy,  cmitained  in 
Appendix  C  to  10  CFR  part  2. 

On-site  storage  of  LLW  resulting  from 
reactor  operations  can  be  undertaken 
pursuant  to  the  existing  authorities  and 
procedures,  such  as  10  CFR  50.59,  and 
all  relevant  licensing  and  regulatory 
requirements  applicable  to  on-site 
storage.  Material,  fuel  cycle,  and 
independent  spent  fuel  storage  licensees 
may  store  LLW  on-site  if  stcnage:  (1)  Is 
authorized  under  the  existing  license 
conditions:  and  (2)  is  consistent  with 
existing  authorities  an?  procedures,  and 
all  relevant  licensing  and  regulatory 


requirements  applicable  to  on-site 
storage. 

The  Commission  continues  to  hold 
the  position  that  it  will  not  look 
favorably  on  generator  on-site  storage  of 
LLW,  sltOT  January  1, 1996.  It  considers 
the  on-site  storage  of  LLW  to  be  a  last- 
resort  measure.  The  Commission’s 
preference  is  that  LLW  be  permanently 
disposed  of  as  soon  after  it  is  generated 
as  possible. 

This  proposed  rule  would 
supplement,  but  not  supersede,  the 
existing  regulations  and  guidance 
applic^le  to  storage  of  IXW.  The 
conditions  in  themselves  would  not 
authorize  on-site  storage.  The  existing 
regulatory  and  licensing  framework  i^l 
continue  to  be  applicable.  The  following 
seven  documents,  in  conjimcticHi  with 
the  regulations  in  10  CFR  parts  20,  30, 
40, 50,  70,  and  72,  provide  this 
framework  for  LLW  storage.  However, 
note  that  the  generic  letters  and 
infonnation  notices  are  informational 
and  not  binding.  These  documents  are 
available,  frn'  inspection  and  copying, 
for  a  fiae,  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC 


Applicable  Licensing— Framework  Documents  for  On-Site  LLW  Storage 


Type 

Number 

TMe 

Generic  Letter _ ............ 

81-38  ._  .. 

“Interim  Storage  ol  Utility  Licsnsee-Generated  Low-Level  Radioactive  Waste  at  Reactor  Sitas”. 

“Commercial  Storage  at  Power  Reactor  Sites  of  Low-Level  Radioactive  Waste  Not  Generated  by  the  Utflity". 
“Alternative  Waste  Management  Procedures  in  Case  of  Denial  of  Access  to  Low-Level  Wane  Disp<»ai  Sites". 
“Extended  interim  Storage  of  Low-Level  Radioactive  Waste  by  Fuel  Cycle  and  Materials  Liceneees". 

“Design  Guidance  tor  Radioactive  Waste  Management  Systems,  Stmctures,  and  Components  Installed  in  Ught- 
Water-Cooled  Nudear  Power  Plants". 

“Solid  Waste  Management  Systems". 

"10  CFR  50.59  Evakiatione  lor  Changes  to  Radioactive  Waste  Management  Syslems“. 

Generic  Letter . . . . 

85-14  _ 

Information  Notice _  _ 

aa-ia 

Ininmiarinn  Nnirs«  ,  ,  , , 

90-09  . 

Regulatory  Guide 

1.143 _ 

Standard  Review  Plan 
(NUREG-0800). 
inspection  and  Enforceinars 
Circular. 

Sec.  11.4 

80-18 _ 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined, 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission  regulations  in  subpart  A  of 
10  CFR  part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required.  This  proposed 
rulemaking  would  sxipplement,  but  not 
supersede,  the  existing  reralatory 
framework  applicable  to  me  storage  of 
LLW.  The  additional  conditions  of  this 
rulemaking,  in  themselves,  would  not 
authorize  on-site  storage.  ’These 
amendments  would  add  administrative 
and  veriff  cation  requirements  to  existing 
regulations  governing  the  licensing  of 
byproduct  material,  source  materid. 


production  and  utilization  facilities, 
special  nuclear  material,  and 
independent  spent  fuel  storage.  The 
proposed  rule  would  encourage  disposal 
as  opposed  to  storage,  and  this  should 
have  beneficial  environmental  effects. 
The  proposed  rule  would  not  result  in 
any  increase  in  radiation  exposure  from 
transportation  of  LLW,  compared  to  that 
experted  from  the  ultimate  disposal  of 
LLW  envisioned  by  the  Act.  Any 
environmental  impact  of  operating  an 
on-site  LLW  storage  facility  will  be 
addressed,  as  required,  as  part  of  the 
licensing  action  for  that  facility,  imder 
previously  established  regulatory 
requirements.  The  environmental 
assessment  and  finding  of  no  significant 
impact,  on  which  this  determination  is 
based,  may  be  examined  and  copied,  for 
a  fee,  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 


Level),  Washington,  DC,  telephone  (202) 
634-3273. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

This  rulemaking  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  and  approval  of  the 
paperwork  requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  12  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  anal  maintaining  the 
data  neMed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  ot^r  aspect  of  this 
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collection  of  infonnation,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-714),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  AHiairs,  NEOB-3109  (3150- 
0017,  3150-0020,  3150-0011,  3150- 
0009,  and  3150-0132),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  these  proposed 
amendments.  The  analysis  examines  the 
costs  and  benehts  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  may  be  examined  and 
copied,  for  a  fee,  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC, 
telephone  (202)  634-3273. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC, 
as  indicated  under  the  "ADDRESSES'* 
heading. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  rule  afiects  approximately 
6200  NRC  licenses  under  10  CFR  parts 
30,  40,  50,  70,  and  72.  Of  this  total, 
approximately  2000  are  small  entities. 
The  proposed  rule  will  require  licensees 
planning  to  store  LLW  beyond  January 
1, 1996  (except  for  other  ffian  reasonable 
short-term  storage  necessary  for  decay 
or  for  collection  or  consolidation  for 
shipment  offisite  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  facility)  to  document  that  other 
reasonable  waste  management  options 
have  been  exhausted.  The  required 
documentation  and  maintenance  of 
these  records  will  require  minimal 
administrative  resources.  Licensees  will 
need  to  prepare  and  mail  letters  to 
appropriate  LLW  management 
authorities,  retain  all  relevant 
documentation,  and  make  these  records 
available  for  NRC  inspection.  The 
annual  recordkeeping  burden  imposed 
by  the  proposed  rule  is  estimated  to  be 
12  hours  for  the  average  licensee.  The 
NRC  does  not  believe  that  this  burden 
will  have  a  significant  economic  impact 
on  small  entities. 


Backfit  Analysis 

The  proposed  rule  does  not  constitute 

*  *  the  modification  of  or  addition 
to  systems,  structures,  components,  or 
design  of  a  facility;  or  the  design 
approval  or  manufacturing  hcense  for  a 
facility;  or  the  procedures  or 
organization  required  to  design, 
construct  or  operate  a  fadhty.  *  *  *" 
Therefore,  the  proposed  action  is  not  a 
backfit,  as  defined  in  10  CFR  50.109. 

The  proposed  rule  primarilv  addresses 
the  ofi-site  disposal  of  low-level 
radioactive  waste,  generated  as  a  result 
of  reactor  operation.  The  existing 
regulatory  framework,  applicable  to 
assuring  the  safety  of  on-site  storage  of 
low-level  radioactive  waste,  generated 
by  reactor  operations,  remains 
unchanged.  The  NRC  is  seeking  public 
comment  on  the  backfit  analysis. 
Comments  should  be  sent  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attn:  Docketing 
and  Service  Branch. 

List  of  Subject  Terms 
10  CFR  Part  30 

Byproduct  material.  Criminal  penalty. 
Government  contracts. 

Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalty.  Government 
contracts.  Hazardous  materials — 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 

Uranium. 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalty.  Fire  prevention. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  70 

Criminal  penalty.  Hazardous 
materials — transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Sdentific 
equipment.  Security  measures.  Special 
nuclear  material. 

10CFRPart72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordl^ping 


requirements.  Security  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S  C.  553,  the  NRC 
is  proTOsing  to  adopt  the  following 
amendments  to  10  CFR  parts  30, 40, 50, 
70  and  72. 

PART  30— RULES  OF  GENERAL 
APPUCABILITY  TO  DOMESTIC 
UCENSINQ  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  Secs.  81. 82, 161, 182, 183, 186, 
68  Stat  935, 948, 953, 954, 955,  at  amazed, 
sec  234, 83  Stat  444,  as  amended  (42  U.S.C 
2111,  2112,  2201,  2232, 2233,  2236,  2282); 
secs.  201,  as  amended,  202,  206, 88  Stat. 

1242,  as  amended,  1244;  1246  (42  U.S.C 
5841,  5842, 5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10, 92  Stat  2951  (42  U.S.C.  5851). 
Section  30.34(b)  also  issued  under  sec.  184, 

68  Stat  954,  as  amended  (42  U.S.C  2234). 
Section  30.34(j)  also  issu^  under  Pub.  L  99- 
240,  sec.  102,  99  Stat  1842  (42  U.S.C  2021). 
Section  30.61  also  issued  under  sec.  187, 68 
Stat  955  (42  U.S.C  2237). 

For  the  purposes  of  sec.  223, 68  Stat  958, 
as  amended  (42  U.S.C  2273);  $  $  30.3, 30.10, 
30.34  (b),  (c),  (f),  (g),  (i),  and  (j),  30.41  (a)  and 
(c),  and  30.53  are  issu^  under  sec.  161b,  68 
Stat.  948,  as  amended  (42  U.S.C  2201(b)); 

$  30.10  is  issued  under  sec.  161i,  68  Stat  949, 
as  amended  (42  U.S.C  2201(i));  and  S  S  30.6, 
30.9,  30.34  (^  and  ()),  30.36, 30.50, 30.51, 
30.52, 30.55,  and  30.56  (b)  and  (c)  are  issued 
under  sec.  161o.  68  Stat  950,  as  amended  (42 
U.S.C  2201(o)). 

2.  In  §  30.34,  paragraph  (j)  is  added  to 
read  as  follows: 

{30.34  Tarma and  eonditiona of Ucanaea. 

*  «  *  «  * 

(j)  The  following  conditions  are 
contained  in  every  license  issued  under 
the  regulations  in  this  part. 

(1)  Low-level  radioactive  waste  (LLW) 
may  be  stored  on-site,  provided  it  is 
authorized  under  existing  conditions  of 
the  license,  and  storage  is  consistent 
with  existing  authorities  and 
procedures,  and  ail  relevant  licensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  by  the  generator  beyond 
January  1, 1996,  except  as  specified  in 
paragraph  (j)(2)  of  this  section. 

(2)  For  on-site  storage  of  LLW  beyond 
January  1, 1996  (other  than  reasonable 
short-term  storage  necessary  for  decay 
or  for  collection  or  consolidation  for 
shipment  ofi-site,  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  facility),  the  licensee  shall 
document  that  it  has  exhausted  other 
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reasonable  waste  management  options 
which  would  include  tddng  all 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for 
disposal  of  LLW. 

(3)  The  licensee  shall  retain  all 
relevant  documentation  regarding  the 
actions  taken  pursuant  to  paragraph 
(j)(2)  of  this  section,  for  at  lea^  three 
years,  and  shall  make  the 
documentation  available  for  NRC 
inspection. 

PART  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

3.  The  authority  citation  for  part  40  is 
revised  to  read  as  follows: 

Authoritv:  Secs.  62, 63. 64, 65, 81, 161, 

182, 183, 1 86, 68  Stat.  932, 933, 935, 948, 

953, 954, 955,  as  amended,  secs.  11^2),  83, 
84,  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended,  3039,  sec.  234, 83  Stat.  444,  as 
amended  (42  U.S.C.  2014(e)(2),  2092,  2093, 
2094,  2095,  2111,  2113,  2114,  2201,  2232, 
2233,  2236,  2282);  sec.  274,  Pub.  L.  86-373, 
73  Stat.  688  (42  U.S.C  2021);  secs.  201,  as 
amended,  202,  206, 88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C  5841,  5842, 
5846);  sec.  275,  92  Stat.  3021,  as  amended  by 
Pub.  L.  97-415, 96  Stat.  2067  (42  U.S.C 
2022). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C  5851). 
Section  4O.31()0  also  issued  under  sec.122, 

68  Stat.  939  (42  U.S.C  2152).  Section 
40.41(b)  also  issued  under  I^b.  L.  99-240, 
sec.  102, 99  Stat.  1842  (42  U.S.C  2021). 
Section  40.46  also  issued  under  sec.  184, 68 
Stat.  954,  as  amended  (42  U.S.C  2234). 
Section  40.71  also  issued  under  sec.  187, 68 
Stat.  955  (42  U.S.C  2237). 

For  the  purposes  of  sec.  223, 68  Stat.  958, 
as  amended  (42  U.S.C  2273);  §§40.3, 
40.25(d)(l)-(3),  40.35  (a)-(d)  and  (f),  40.41  (b), 
(c),  and  (h),  40.46  40.51,  (a)  and  (c),  and 
40.63  are  issued  under  sec.  161b,  68  Stat. 

948,  as  amended  (42  U.S.C  2201(b));  §40.10 
is  issued  under  sec.  161i,  68  Stat.  949,  as 
amended  (42  U.S.C  2201(i));  and  §§40.5, 
40.9, 40.25  (c),  (d)(3),  and  (4),  40.26(c)(2), 
40.35(e},  40.41(h),  40.42,  40.61,  40.62,  40.64, 
and  40.65  are  issued  under  sec.  161o,  68  Stat. 
950,  as  amended  (42  U.S.C  2201  (o)). 

4.  In  §  40.8,  paragraphs  (a)  and  (b)  are 
revised  as  follows: 

§40.8  Information  collection 
'equirements:  OMB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C,  3501 
et  seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0020. 

(b)  The  approved  information 
collection  requirements  contained  in 


this  )>art  appear  in  §$  40.25, 40.26, 

40.31,  40.35,  40.36,  40.41,  40.42,  40.43, 
40.44, 40.60, 40.61,  40.64, 40.65,  and 
Appendix  A. 

***** 

5.  In  §  40.41,  paragraph  (h)  is  added 
to  read  as  follows: 

§  40.41  Terms  and  conditions  of  iicsnsas. 
***** 

(h)  The  following  conditions  are 
contained  in  every  license  issued  under 
the  regulations  in  this  part. 

(1)  Low-level  radioactive  waste  (LLW) 
may  be  stored  on-site,  provided  it  is 
authorized  imder  existing  conditions  of 
the  license,  and  storage  is  consistent 
with  existing  authorities  and 
procedures,  and  all  relevant  licensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  by  the  generator  beyond 
January  1, 1996,  except  as  specified  in 
paragraph  (h)(2)  of  this  section. 

(2)  For  on-site  storage  of  LLW  beyond 
January  1, 1996  (other  than  reasonable 
short-term  storage  necessary  for  decay 
or  for  collection  or  consolidation  for 
shipment  off-site,  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  facility),  the  licensee  shall 
document  that  it  has  exhausted  other 
reasonable  waste  management  options 
which  would  include  taking  all 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for 
disposal  of  LLW. 

(3)  The  licensee  shall  retain  all 
relevant  documentation  regarding  the 
actions  taken  pursuant  to  paragraph 
(h)(2)  of  this  section,  for  at  least  three 
years,  and  shall  make  the 
documentation  available  for  NRC 
inspection. 

PART  SB-DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

6.  The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

Authority:  Secs.  102, 103, 104, 105, 161, 

182. 183. 186. 189. 68  Stat.  936, 937, 938, 

948,  953,  954,  955,  956,  as  amended,  sec. 

234,  83  Stat.  1244,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2201,  2232, 2233, 
2236,  2239,  2282);  secs.  201,  as  amended. 

202,  206,  88  Stat.  1242,  as  amended,  1244, 
1246,  (42  U.S.C  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  secs.  101, 

185. 68  Stat.  936,  955  as  amended  (42  U.S.C. 
2131,  2235);  sec.  102,  Pub.  L.  91-190,  83  Stat. 
853  (42  U.S.C  4332).  Sections  50.13  and 
50.54(dd)  also  issued  under  sec.  108, 68  Stat. 
939,  as  amended  (42  U.S.C  2138).  Sections 
50.23, 50.35,  50.55,  and  50.56  also  issued 
under  sec.  185, 68  Stat.  955  (42  U.S.C.  2235). 
Sections  50.33a,  50.55a,  and  Appendix  Q 
also  issued  under  sec.  102,  Pub.  L  91-190, 


83  Stat  853  (42  U.S.C  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204, 88  Stat. 
1245  (42  U.S.C  5844).  Section  50.54(6)  also 
issued  under  Pub.  L  99-240,  sec.  102, 99 
Stat.  1842  (42  U.S.C  2021).  Sections  50.58, 
50.91,  and  50.92  also  issu^  under  Pub.  L. 
97-415, 96  Stat.  2073  (42  U^S.C.  2239). 
Section  50.78  also  issued  under  sec.  122, 68 
Stat  939  (42  U.S.C  2152).  Sections  50.80- 
50.81  also  issued  under  sec.  184, 68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section  50.103 
also  issued  under  sec.  108, 68  Stat.  939,  as 
amended  (42  U.S.C.  2138).  Appendix  F  also 
issued  under  sec.  187, 68  Stat.  955  (42  U.S.C. 
2237). 

For  the  purposes  of  sec.  223, 68  Stat.  958, 
as  amended  (42  U.S.C  2273),  §§50.5,  50.46 

(a)  and  (b),  and  50.54  (c)  and  (ff)  are  issued 
under  sec.  161b,  68  Stat.  948,  as  amended  (42 
U.S.C  2201(b));  §§  50.5,  50.7(a),  50.10(a)-(c), 
50.34  (a)  and  (e),  50.44(a)-<c),  50.46  (a)  and 

(b) ,  50.47(b),  50.48  (a),  (c),  (d),  and  (e). 
50.49(a),  50.54(a)(i),  (i)(l),  (IHn),  (p).  (q),  (t), 

(v) ,  and  (y),  50.55(f),  50.55a  (a),  (c)-{e),  (g), 
and  (h),  50.59(c),  50.60(a),  50.62(b),  50.64(b), 
50.65,  and  50.80  (a)  and  (b)  are  issued  under 
sec.  161i,  66  Stat.  949,  as  amended  (42  U.S.C 
2201(i));  and  §§  50.49  (d),  (h),  and  (j),  50.54 

(w) ,  (z),  (bb),  (cc),  (dd),  and  (^,  50.55(e), 
50.59(b),  50.61(b),  50.62(b),  50.70(a),  50.71 
(a)-(c)  and  (e),  50.72(a),  50.73  (a)  and  (b), 
50.74,  50.78,  and  50.90  are  issued  under  sec. 

1610, 68  Stat.  950,  as  amended  (42  U.S.C 
2201(o)). 

7.  In  §  50.54,  paragraph  (ffj  is  added 
to  read  as  follows: 

§  50.54  Conditions  of  licenses. 
***** 

(ff)  (1)  On-site  storage  of  low-level 
radioactive  waste  (LLW)  may  be 
undertaken  pursuant  to  existing 
authorities  and  procedures  (such  as  10 
CFR  50.59)  and  all  relevant  licensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  by  the  generator  beyond 
January  1. 1996,  except  as  specified  in 
paragraph  (ff)(2)  of  this  section. 

(2)  For  on-site  storage  of  LLW  beyond 
January  1, 1996  (other  than  reasonable 
short-term  storage  necessary  for  decay 
or  for  collection  or  consolidation  for 
shipment  off-site,  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  facility),  the  licensee  shall 
document  that — 

(i)  The  licensee  has  exhausted  other 
reasonable  waste  management  options 
which  would  include  taking  ajl 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for  the 
disposal  of  LLW;  and 

(li)  On-site  storage  activities  will  be 
consistent  with,  and  not  compromise, 
safe  operation  of  the  licensee’s 
activities,  nor  decrease  the  level  of 
safety  provided  by  applicable  regulatory 
requirements. 

(3)  The  licensee  shall  retain  all 
relevant  documentation  regarding  the 
actions  taken  pursuant  to  paragraphs 
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(ff)(2)(i)  and  (ii)  of  this  section,  for  at 
least  three  years,  and  shall  make  the 
documentation  available  for  NRC 
inspection. 

PART  70— DOMESTIC  UCENSINQ  OF 
SPECIAL  NUCLEAR  MATERIAL 

8.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  Secs.  51. 53. 161, 182. 183. 68 
Stat.  929. 930. 948. 953. 954.  as  amended, 
sec.  234. 83  Stat.  444,  as  amended  (42  U.S.C 
2071,  2073,  2201. 2232,  2233,  2282);  secs. 

201,  as  amended,  202,  204,  206, 88  Stat. 

1242,  as  amended.  1244, 1245, 1246  (42 
U.S.C  5841,  5842, 5845. 5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  secs.  135, 141,  Pub.  L.  97-425, 96  Stat. 
2232,  2241  (42  U.S.C  10155. 10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  sec. 

10,  92  Stat.  2951  (42  U.S.C  5851).  Section 
70.21(g)  also  issued  under  sec.  122, 68  Stat. 
939  (42  U.S.C  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L  93-377. 88 
Stat.  475  (42  U.S.C  2077).  Section  70.32(1) 
also  issued  under  Pub.  ll  99-240,  sec.  102, 

99  Stat.  1842  (42  U.S.C  2021).  Sections  70.36 
and  70.44  also  issued  under  sec.  184, 68  Stat. 
954,  as  amended  (42  U.S.C  2234).  Swtion 

70.61  also  issued  under  secs.  186, 187, 68 
Stat.  955  (42  U.S.C  2236, 2237).  Section 

70.62  also  issued  under  sec.  108, 68  Stat.  939, 
as  amended  (42  U.S.C  2138). 

For  the  purposes  of  sec.  223, 68  Stat.  958, 
as  amended  (42  U.S.C  2273):  §§70.3,  70.10, 
70.19(c),  70.21(c),  70.22(a),  (b),  (d)-(k), 
70.24(a)  and  (b),  70.32(a)(3),  (5)  and  (6),  (d), 
(i),  and  (1),  70.36, 70.39(b)  and  (c),  70.41(a), 
70.42(a)  and  (c),  70.56,  70.57(b),  (c),  and  (d), 
70.58(a)-(g)(3),  and  (h)-(j)  are  issued  under 
sec.  161b,  68  Stat.  948  as  amended  (42  U.S.C 
2201(b));  §§  70.7,  70.10,  70.20a(a)  and  (d), 
70.20b(c)  and  (e),  70.21(c),  70.24(b), 
70.32(a)(b),  (c),  (d),  (e),  and  (g),  70.36, 
70.51(c)^),  70.56,  70.57(b)  and  (d),  and 
70.58(a)-(g)(3)  and  (h)-(j)  are  issued  under 
sec.  161i,  68  Stat.  949,  as  amended  (42  U.S.C 
2201  (i));  and  §§  70.5,  70.9,  70.20b(d)  and  (e), 
70.32(1),  70.38,  70.50,  70.51(b)  and  (i),  70.52, 
70.53,  70.54,  70.55,  70.58(g)(4),  (k)  and  (1), 
70.59,  and  70.60(b)  and  (c)  are  issued  under 
sec.  161o,  68  Stat  950,  as  amended  (42  U.S.C. 
2201(o)). 

9.  In  §  70.32,  paragraph  (1)  is  added  to 
read  as  follows: 

§  70.32  Conditions  of  licenses. 

***** 

(1)  The  following  conditions  are 
contained  in  every  license  issued  under 
the  regulations  in  this  part: 

(1)  Low-level  radioactive  waste  (LLW) 
may  be  stored  on-site,  provided  it  is 
authorized  imder  existing  conditions  of 
the  license,  and  storage  is  consi.stent 
with  existing  authorities  and 
procedures,  and  all  relevant  licensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  by  the  generator  beyond 
January  1. 1996,  except  as  specihed  in 
paragraph  (1)(2)  of  this  section. 


(2)  For  on-site  storage  of  LLW  beyond 
January  1, 1996  (other  than  reasonable 
short-term  storage  necessary  fcv  decay 
or  for  collection  or  ccmsolidation  for 
shipment  off-site,  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  faciUty),  the  licensee  shell 
document  that  it  has  exhausted  other 
reasonable  waste  management  options 
which  would  include  taking  all 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for 
disposal  of  LLW. 

(3)  The  licensee  shall  retain  all 
relevant  documentation  regarding  the 
actions  taken  pursuant  to  paragraph 
(1)(2)  of  this  section,  for  at  least  tmee 
years,  and  shall  make  the 
documentation  available  for  NRC 
inspection. 

PART  72— UCENSINQ 
REQUIREMENTS  FOR  INDEPENDENT 
STORAGE  OF  SPENT  NUCLEAR  FUEL 
AND  HIGH-LEVEL  RADIOACTIVE 
WASTE 

10.  The  authority  citation  for  part  72 
is  revised  to  read  as  follows: 

Authority:  Secs.  51.  53, 57, 62. 63. 65. 69, 
81, 161, 182, 183, 184, 186, 187, 189,  68  Stat. 
929,  930,  932,  933, 934, 935,  948,  953,  954, 
955,  as  amended,  sec,  234, 83  Stat  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237, 2238,  2282);  sec.  274, 

Public  Law  86-373, 73  Stat.  688,  as  amended 
(42  U.S.C.  2021):  sec.  201,  as  amended,  202, 
206,  88  Stat  1242,  as  amended,  1244, 1246 
(42  U.S.C  5841,  5842,  5846);  Public  Law  95- 
601,  sec.  10, 92  Stat.  2951  (42  U.S.C  5851); 
sec.  102,  Public  Law  91-190, 83  Stat.  853  (42 
U.S.C  4332);  secs.  131, 132, 133, 135, 137, 
141,  Public  Law  97-425, 96  Stat  2229, 2230, 
2232,  2241,  sec.  148,  Public  Law  100-203, 

101  Stat  1330-235  (42  U.S.C  10151, 10152, 
10153, 10155, 10157, 10161, 10168). 

Section  72.44(g)  also  issued  under  secs. 
142(b)  and  148  (c),  (d).  Public  Law  100-203, 
101  Stat.  1330-232, 1330-236  (42  U.S.C 
10162(b),  10168(c),  (d)).  Section  72.44(h)  also 
issued  under  Public  Law  99-240,  sec.  102, 99 
Stat.  1842  (42  U.S.C  2021).  Section  72.46 
also  issued  under  sec.  189, 68  Stat.  955  (42 
U.S.C  2239);  sec.  134,  Public  Law  97-425, 96 
Stat.  2230  (42  U.S.C  10154).  Section  72.9^d) 
also  issued  under  sec.  145(g),  Public  Law 
100-203, 101  Stat  1330-235  (42  U.S.C 
10165(g)).  Subpart  J  also  issu^  under  secs. 
2(2),  2(15),  2(19),  117(a),  141(h),  Public  Law 
97-425,  96  Stat  2202,  2203,  2204,  2222,  2244 
(42  U.S.C  10101, 10137(a),  10161(h)). 
Subparts  K  and  L  are  also  issued  under  sec.  • 
133,  98  Stat  2230  (42  U.S.C  10153)  and  sec. 
218(a),  96  Stat.  2252  (42  U.S.C  10198). 

For  the  purposes  of  sec.  223, 68  Stat  958, 
as  amended  (42  U.S.C  2273);  §§  72.6, 72.12, 
72.22,  72.24,  72.26,  72.28(d),  72.30,  72.32, 
72.44(a),  (b)(1),  (4),  (5),  (c),  (d)(1),  (2),  (e),  (f), 
(h),  72.48(a),  72.50(a),  72.52(b),  72.72(b),  (c), 
72.74(a),  (b),  72.76,  72.78,  72.104,  72.106, 
72.120,  72.122,  72.124,  72.126,  72.128, 
72.130,  72.140^),  (c),  72.148,  72.154,  72.156, 


72.160, 72.166, 72.168. 72.170, 72.172, 

72.176, 72.180, 72.184, 72.186  are  issued 
under  sec.  161b,  68  Stat  948,  as  amended  (42 
U.S.C  2201(b)):  §§  72.10(a).  (e),  72.12,  72.22, 
72.24,  72.26. 72.28,  72.30,  72.32,  72.44(a). 
(bHD.  (4).  (5),  (c),  (dKD.  (2).  (e),  (0. 72.48  (a). 
72.50(a),  72.52(b),  72.90(a)-(d).  (f).  72.92, 
72.94,  72.98,  72.100,  72.102(c),  (d),  (f). 

72.104,  72.106,  72.120,  72.122,  72.124, 

72.126. 72.128, 72.130, 72.140(b).  (c),  72.142, 
72.144, 72.146,  72.148, 72.150, 72.152, 

72.154,  72.156,  72.158,  72.160,  72.162, 

72.164,  72.166,  72.168,  72.170,  72.172, 

72.176,  72.180,  72.182,  72.184,  72.186, 

72.190,  72.192,  72.194  are  issued  undw  sec. 
161i,  68  Stat  949,  as  amended  (42  U.S.C 
2201(i)):  and  §§  72.10(b),  72.11,  72.16, 72.22, 
72.24,  72.26,  72.28,  72.30,  72.32, 72.44(bM3), 
(c)(5),  (dK3),  (e),  (f),  (h),  72.48(b).  (c), 

72.50(b),  72.54(a),  (b),  (c),  72.56,  72.70,  72.72, 
72.74(a),  (b),  72.76(a),  72.78(al,  72.80,  72.82, 
72.92(b),  72.94(b),  72.140(b),  (c),  (d), 

72.144(a).  72.146,  72.148,  72.150,  72.152, 
72.154(a).  (b).  72.156,  72.160,  72.162, 72.168, 
72.170,  72.172,  72.174,  72.176,  72.180, 

72.184, 72.186, 72.192,  72.212(b),  72.216, 
72.218,  72.230,  72.234^)  and  ^  are  issued 
under  sec  161o,  68  Stat  950,  as  amended  (42 
U.S.C  2201(o)). 

11.  In  §  72.44,  paragraph  (h)  is  added 
to  read  as  follows: 

172.44  Ucense  condHione. 

***** 

(h)  The  following  conditions  are 
contained  in  every  license  issued  under 
the  regulations  in  this  part: 

(1)  Low-level  radioactive  waste  (LLW) 
may  be  stored  on-site,  provided  it  is 
authorized  under  existing  conditions  of 
the  license,  and  storage  is  consistent 
with  existing  authorities  and 
procedures,  and  all  relevant  licensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  the  generator  beyond 
January  1, 1996,  except  as  specified  in 
paragraph  (h)(2)  of  this  section. 

(2)  For  on-site  storage  of  LLW  beytmd 
January  1, 1996  (other  than  reasonable 
short-term  storage  necessary  for  decay 
or  for  collection  or  consolidation  for 
shipment  off-site,  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  facility),  the  licensee  shall 
document  that  it  has  exhausted  other 
reasonable  waste  management  options 
which  would  include  taking  all 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for 
disposid  of  the  iXw. 

(3)  The  licensee  shall  retain  all 
relevant  documentation  regarding  the 
actions  taken  pursuant  to  paragraph 
(h)(2)  of  this  section,  for  at  least  three 
years,  and  shall  make  the 
documentation  available  for  NRC 
inspection. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January,  1993. 
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For  the  Nuclear  Regulatory  Commission. 
Samuel  Chilk, 

Secretary  of  the  Commission. 

Appendix  A — Summary  and  Analysis 
of  Comments  in  Response  to  the  Federal 
Register  Notice  of  Dumber  4, 1990  (55 
FR  50064) 

Summary,  Analjrtis,  and  Conclusions  of 
Responses  to  Ei^  Questions  Concerning  the 
Low*Levsl  Eadioective  Waste  Policy 
Amendments  Act  of  19SS 

Introduction 

During  a  public  meeting  of  the  Commission 
on  Octo^  29. 1990,  the  ^mmission 
decided  to  solicit  the  views  of  the  public  on 
the  staff  recommendations  in  SECY-90-318, 
“Low-Level  Radioactive  Waste  Policy 
Amendments  Act  Title  Transfer  and 
Possession  Provisions,”  dated  September  12, 
1990.  Public  comment  was  solicited  in  a 
Federal  Register  notice  (FRN)  published  on 
December  4, 1990  (55  FR  50064).  This  notice 
also  requested  responses  to  eight  related 
questions.  A  summary  and  an  analysis  of  the 
responses  to  this  FRN  are  provided  below. 
Bemuse  of  the  U.S.  Supreme  Court’s  decision 
in  New  York  v.  United  States,  the  summary 
and  analysis  related  to  the  take-title 
provision  of  the  Low-Level  Radioactive 
Waste  Policy  Amendments  Act  of  1985 
(LLRWPAA)  were  rendered  moot  and 
consequently  have  been  omitted. 

Question  1.  What  factors  should  the 
Commission  consider  in  deciding  whether  to 
authorize  on-site  storage  of  low-level  waste 
(other  than  storage  for  a  few  months  ta 
accommodate  operational  needs  such  as 
consolidating  shipments  or  holding  for 
treatment  or  decay)  beyond  1996? 

Summary  of  Comments 

The  principal  issue  raised  by  the 
commenters  was  whether  NRC  can  and 
should  consider  ultimate  disposal  as  a  factor 
in  its  storage  authorizations.  Some 
commenters  believe  that  NRC  should 
consider  only  protection  of  the  public  health 
and  safety,  without  any  preference  for 
disposal  over  storage  in  its  licensing 
decisions.  In  this  role,  NRC  would  simply 
carry  out  its  normal  licensing  and  insp^ion 
functions  for  either  the  storage  or  disposal 
option.  Others  suggested  that  NRC  consider 
not  just  public  health  and  safety,  but  also 
evidence  of  progress  in  developing  a  disposal 
facility  as  a  condition  for  issuing  a  storage 
license.  Commenters  characterized  this  role 
for  NRC  as  the  “enforcer”  of  the  LLRWPAA. 
Others  agreed  with  the  staff’s  approach  in 
SECY-90-318  which  stated  that  the 
Conunission  “does  not  look  fovorably  upon 
long-term  on-site  storage  after  1996,”  but 
which  acknowledged  ^at  at  least  some  short¬ 
term  storage  will  likely  be  required  after 
1996.  In  this  role,  NRC  would  “encourage” 
disposal  (or  not  look  favorably  on  storage), 
but  would  not  make  disposal  plans  an 
explicit  condition  for  authori^ng  storage. 

Many  speciffc  technical  or  administrative 
issues,  such  as  waste  container  degradation 
and  NRC  resources  to  perform  storage  license 
reviews,  were  also  mentioned  in  response  to 
this  question.  Conunenters  also  suggested 


that  miscellaneous  factors,  such  as  the  efforts 
of  individual  generators  in  cooperating  with 
the  States,  the  time  needed  to  “do  the  job 
right”,  and  time  for  development  of  new 
waste  disposal  technology,  be  considered  in 
any  Commission  storage  authorizations. 

The  only  significant  trend  in  the  comments 
was  that  individuals  and  public  interest 
groups  tended  to  favor  on-site  storage  beyond 
1996.  Many  of  these  conunenters  also  believe 
that  waste  generation  activities  should  be 
stopped  until  disposal  capacity  is  available. 
Their  fovoring  of  on-site  storage  at  a 
generator’s  facility  was  an  outgrowth  of  the 
belief  that  States  should  not  be  responsible 
for  LLW  management.  States,  compacts, 
utilities,  and  other  generators  showed  no 
clear  preference  for  any  NRC  role. 

Analysis 

With  respect  to  whether  NRC  has  the 
authority  to  "enforce”  the  provisions  of  the 
LLRWPAA,  NRC  could  take  actions  to 
encourage  disposal.  NRC  has  broad  authority 
under  the  Atomic  Energy  Act  of  1954,  as 
amended  (AEA),  for  rules  and  orders  as  it 
“may  deem  necessary  or  desirable  to  *  *  * 
protect  health  or  to  minimize  danger  to  life 
and  property.”  The  public  health  and  safety 
is  enhanced  by  disposal,  rather  than  by  long¬ 
term,  indefinite  storage  of  wastes.  Disposal  of 
wastes  in  facilities  licensed  under  the 
requirements  of  part  61  or  its  equivalent  will 
provide  better  protection  of  the  public  health 
and  safety  and  envirotunent  than  long-term 
storage  at  perhaps  hundreds  or  even 
thousands  of  sites  throughout  the  country. 
Further,  a  nexus  was  established  between 
disposal  and  public  health  and  safety  and 
environment  and  long-term  storage  with  the 
passage  of  the  LLRWPAA.  Thus,  NRC  has  the 
broad  authority  to  encourage  disposal  over 
storage,  if  it  feels  that  specific  measures 
would  be  beneficial. 

To  date,  the  need  for  extended  storage  of 
low-level  waste  has  been  small  to  almost 
non-existent  because  low-level  waste  has 
been  shipped  to  the  existing  waste  disposal 
sites  in  operation.  As  a  result,  industry 
experience  and  staff  reviews  and  guidance 
have  not  addressed  longer-term  storage. 

Many  of  the  commenters  on  this  question 
pointed  out  specific  hazards  and  technical 
considerations  that  need  to  be  addressed  if 
long-term  storage  is  to  be  used.  For  example, 
container  degradation  fiom  storage  in  humid 
environments,  and  gas  generation  fiom 
radiolysis  were  two  concerns  that  were 
highlighted  and  which  would  need  to  be 
addressed.  Addressing  all  of  these  concerns 
with  indefinite  long-term  storage  could 
require  safety  measures  analogous  to  those 
for  permanent  disposal.  An  above  ground 
vault  meeting  the  performance  requirements 
of  part  61  is  an  example  of  the  type  of  facility 
that  could  be  justified  if  a  licensee  were  to 
need  explicit  authorization  for  long-term 
storage.  Guidance  for  acceptable  low-level 
waste  storage  practices  for  periods 
significantly  beyond  5-years  may  need  to  be 
reviewed  and  assessed  as  noted  in  SECY-90- 
318,  to  assure  safety. 

Given  that  the  NRC  has  authority  to 
encourage  disposal  but  at  the  same  time 
believes  that  LLW  could  be  safely  stored,  the 
question  becomes  “What  actions  could  the 


NRC  take  and  what  would  these 
accomplish?”  ’The  options  range  fiom  taking 
no  new  actions,  to  encouraging  disposal  as 
we  have  in  the  past,  fo  formally  considering 
disposal  plans  and  progress  in  the  licensing 
of  storage  facilities  (See  responses  to 
Question  7  for  a  discussion  of  these 
additional  assurances  for  disposal). 

Other  factors  for  storage  licensing 
suggested  by  commenters  go  beyond  the 
considerations  that  normally  apply  to 
licensing.  Included  in  these  are  forecasting 
the  availability  and  benefits  of  new 
technology  for  waste  disposal  and 
consideration  of  generators  cooperating  with 
States  in  developing  disposal  capacity. 

With  respect  to  the  suggestion  that  the 
Commission  consider  suspending  any  waste 
producing  activities  if  disposal  capacity  is 
not  available,  storage  could  be  safely 
accomplished  until  disposal  capacity 
becomes  available.  There  is  no  public  health 
and  safety  reason  for  stopping  waste 
producing  activities. 

In  siunmary,  the  principal  factor  in  the 
Commission’s  decision  to  authorize  on-site 
storage  is  what  consideration  needs  to  be 
given  to  ultimate  disposal  plans.  Question  7 
(assurances  NRC  should  require  for  disposal) 
discusses  what  actions  the  Commission  can 
take  if  it  chose  to  consider  disposal  plans. 

Question  2.  What  are  the  potential  health 
and  safety  and  environmental  impacts  of 
increased  reliance  on  on-site  storage  of  low- 
level  waste? 

Summary  of  Comments 

Although  some  commenters  believe  there 
would  be  neither  health  and  safety  nor 
environmental  effects  fiom  storage  of  LLW, 
other  commenters  believe  that  risk  or 
exposures  to  workers  would  increase. 

Various  concerns  were  raised  by  some 
commenters  regarding  the  risk  associated 
with  multiple  storage  sites,  with  fire  hazards, 
and  with  enhanced  corrosion  of  waste 
packages.  Others  pointed  out  that 
occupational  exposures  would  be  increased 
by  maintenance  and  surveillance  activities, 
and  the  possible  repackaging  of  waste  for 
disposal. 

^veral  commenters  believe  that  a  risk 
assessment  should  be  performed  to  better 
define  the  risks  associated  with  storage.  The 
risk  assessment  should  include  a  comparison 
of  centralized  storage  vs.  on-site  storage  by 
generators.  Finally,  several  commenters 
pointed  out  that  storage  on-site  would 
eliminate  any  risk  fiom  transportation 
hazards  and  would  take  advantage  of  already 
contaminated  sites.  These  commenters 
favored  long-term,  indefinite,  on-site  storage 
over  near  surface  disposal. 

Analysis 

NRC  agrees  with  commenters  who  believe 
that  the  public  health  and  safety  and  the 
environment  could  be  adequately  protected 
with  on-site  storage  of  LLW.  Although  the 
safety  measures  for  long-term  storage 
facilities  will  be  greater  than  those  employed 
now  for  short-term  storage,  measures  can  be 
undertaken  to  prevent  or  mitigate  the  effects 
of  the  various  internal  and  external  hazards 
at  a  storage  facility.  However,  potential 
exposures  to  workers  will  be  reduced  if 
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disposal  is  accomplished.  Permanent 
disposal  of  LLW  has  always  been  the 
preferred  option  for  managing  wastes.  The 
LUtWPAA  reflects  this  preference.  The 
design  features  of  a  disposal  facility, 
including  the  natural  features  of  the  site, 
protect  against  a  wide  range  of  events  and 
phenomena  over  a  long  period  of  time.  In 
contrast,  and  as  a  nummr  of  commenters 
noted,  storage  would  involve  increased 
worker  exposine  from  unloading  the  waste 
from  storage  for  disposal,  possible  waste  from 
processing  (such  as  solidincation  or 
repackaging  to  meet  the  waste  acceptance 
criteria  of  a  disposal  facility  when  one 
became  available,  and  radiation  surveys 
during  storage. 

In  order  to  adequately  protect  public  health 
and  safety,  existing  storage  facilities  may 
need  to  bie  substantially  unproved  to  store 
wastes  safely  for  long  periods  of  time.  Actual 
storage  conditions  in  use  now  range  from 
sheet  steel  buildings  on  a  concrete  pad  to 
rooms  in  hospitals  and  universities  to  several 
foot  thick  concrete  modules.  These  structures 
may  or  may  not  have  humidity  and 
temperature  control  systems  and  could  be 
subject  to  changing  environmental 
conditions.  The  possibility  for  degradation  of 
the  waste  containers  will  exist  and  will  be  a 
function  of  the  materials  used  and  the 
environment  in  which  they  are  located.  As  a 
bounding  condition,  a  storage  facility  with  an 
indefinite  period  of  storage  for  its  design 
could  need  controls  similar  to  those  in  part 
61  for  a  disposal  facility,  because  the  design 
life  would  be  the  same. 

Increased  waste  form  requirements  may  be 
particularly  important  for  Class  A  waste 
which  normally  is  not  stabilized  prior  to 
shipment  for  disposal,  and  for  any  stable 
waste  forms  which  degrade  as  a  result  of  the 
storage  environment.  This  waste  may  contain 
quantities  of  absorbed  liquid  which,  when 
alone  or  in  the  presence  of  radiation  and 
organic  materials,  may  produce  organic  acids 
and/or  other  species.  These  species  may 
accelerate  internal  corrosion  and  failure  of 
common  storage  containers. 

Several  commenters  pointed  out  the  need 
for  risk  assessments  of  storage  options.  NRC 
is  unaware  of  any  quantitative  comparisons 
of  the  risks  and  exposures  associated  with 
storage  vs.  disposal  and  on-site  storage  vs. 
centralized  storage.  NRC  will  have  available 
information  from  other  programs  on  storage 
(such  as  the  NY  State  storage  study  and  DOE 
studies)  and  will  use  this  information  in  its 
planning.  Additional  NRC  work  may  be 
needed  in  this  area  depending  on 
developments  between  now  and  1996. 

Question  3.  Would  low-level  waste  storage 
for  other  than  operational  needs  beyond 
January  1, 1966,  have  an  adverse  impact  on 
the  incentive  for  timely  development  of 
permanent  disposal  capacity? 

Summary  of  Comments 

Comments  in  response  to  this  question  can 
be  put  into  the  following  categories: 

Yes,  there  would  be  an  adverse  impact — 
somewhat  less  than  half  of  those  who  gave 
a  yes  or  no  answer  believe  that  storage  would 
adversely  affect  timely  development  of 
disposal  capacity.  Generally  these  responses 
were  provided  by  host  States,  a  compact  or 
industry. 


No,  there  would  not  be  an  adverse  impact. 
Many  individual  commenters  or  public 
interest  groups  believe  that  storage  was  the 
preferred  option  over  disposal  and  stated  that 
there  would  be  no  adverse  impact.  They 
believe  that  current  disposal  technology  is 
not  adequate  for  protecting  public  health  and 
safety,  ^veral  others  believe  that  allowing 
for  storage  would  help  in  achieving  disposal 
capacity  by  allowing  time  for  contracting 
among  States,  thereby  reducing  the  number 
of  sites  that  are  needed  in  the  country.  They 
also  believe  that  storage  would  provide  the 
time  needed  to  do  the  job  right.  The  question 
is  moot.  A  few  commenters  pointed  out  that 
the  reality  of  the  national  waste  disposal 
situation  is  that  storage  beyond  1996  will  be 
necessary  and  therefore  the  question  is  moot. 
Several  recognized  that  storage  will  be 
necessary,  but  at  the  same  time  encouraged 
the  NRC  to  permit  storage  only  when 
necessary.  Another  conunenter  pointed  out 
that  the  LLRWPAA  contains  ample 
incentives  to  promote  disposal  without 
needing  to  consider  the  efrect  of  NRC’s 
storage  policy.  Commenters  cited  the  cost  to 
generators  or  States  for  storage,  the  resources 
(space  and  personnel)  which  would  need  to 
be  devoted  to  on-site  storage  at  a  generator 
site,  the  possible  loss  of  jobs  in  a  State  if 
companies  move  to  areas  which  have 
disposal  capacity,  and  the  political  impact  in 
a  State  if  LLW  must  be  stored  in  increasingly 
larger  quantities  at  numerous  sites 
throughout  a  State. 

The  NRC  should  not  consider  any  adverse 
impacts  of  storage.  As  noted  in  the  response 
to  the  first  question  on  foctors  the  NRC 
should  consider  in  authorizing  storage,  a 
number  of  commenters  believe  that  NRC's 
role  is  one  of  only  licensing  and  overseeing 
storage  or  disposal  facilities,  without  having 
a  preference  for  one  or  the  other.  These  same 
commenters  therefore  believe  that  it  was 
inappropriate  for  NRC  to  ask  this  question. 

Analysis 

Commenters  who  stated  that  storage  would 
have  an  adverse  impact  provided  little  or  no 
bases  for  their  position.  This  is  not  surprising 
given  that  the  question  calls  for  prediction  of 
the  future  which  often  must  be  based  on 
judgment  rather  than  hard  data  and  scientific 
formulae. 

Commenters  who  believe  that  there  would 
be  no  adverse  impact  on  disposal  pointed  to 
the  incentives  that  will  remain  for  a  State  to 
develop  disposal  capacity,  irrespective  of  the 
relief  provided  by  storage.  In  particular,  there 
are  costs  (to  the  State  and/or  generators);  the 
possible  loss  of  jobs  if  a  generator  moves  to 
a  State  with  disposal  availability;  and,  if 
generator  storage  is  common,  the  political 
impact  of  a  large  number  of  LLW  sites  with 
ever  growing  amounts  of  LLW. 

At  the  same  time,  NRC  agrees  with  some 
commenters  that  short-term  storage  may  be 
necessary  in  some  States,  especially  those 
which  have  made  a  good  faith  efibrt  and 
continue  to  do  so  into  the  future. 
Nevertheless,  on  balance,  the  NRC  believes 
that  an  NRC  policy  which  placed  no 
disincentives  on  extended  or  inadequate 
storage  would  likely  tend  to  discourage 
disposal. 


Question  4.  What  qiecific  administrative, 
technical  and  legal  i^es  are  raised  by  the 
requirements  for  transfer  of  title? 

Summary  of  Comments 

The  comments  in  response  to  this  question 
addressed  the  take-title  provisions  of  the 
LLRWPAA.  Because  of  the  U.S.  Supreme 
Court  decision  in  New  York  v.  United  States 
and  the  revision  to  the  proposed  rule,  these 
comments  and  the  assodated  analysis  are 
moot  and  consequently  are  not  induded. 

Question  5.  What  are  the  advantages  and 
disadvantages  of  transfer  of  title  and 
possession  as  separate  steps? 

Because  of  the  U.S.  Supreme  Coiut 
dedsion  in  New  York  v.  United  States  and 
the  revision  to  the  proposed  rule,  the 
question  is  moot  and  consequently  the 
summary  and  analysis  assodated  with  this 
question  are  not  induded. 

Question  6.  Could  any  state  or  local  laws 
interfere  or  preclude  transfer  of  title  or 
possession  of  LLW? 

Because  of  the  U.S.  Supreme  Court 
decision  in  New  York  v.  United  States  and 
the  revision  to  the  {Hoposed  rule,  the 
question  is  moot  and  consequently  the 
summary  and  analysis  associated  with  this 
question  are  not  included. 

Question  7.  What  assurances  of  the 
availability  of  safe  and  sufficient  disposal 
capadty  for  low-level  waste  should  foe 
Commission  require  and  when  should  it 
require  them?  What  additional  conditions,  if 
any,  should  the  Commission  consider  in 
reviewing  such  assurances? 

Summary  of  Comments 

No  assurances  were  needed  according  to 
seven  of  the  27  conunenters  on  this  question. 
The  NRC  lacks  the  authority  and  its  role  is 
limited  to  facility  licensing  of  either  disposal 
or  storage,  in  their  view.  Other  commenters 
indicate  that  if  NRC  believes  that  such 
assurances  are  needed,  it  should  seek  an 
amendment  to  the  LLRWPAA  or  initiate  a 
rulemaking  similar  to  the  one  for  spent  fuel 
storage  in  10  CFR  part  51  in  which  the^ 
Commission  made  a  finding  that  there'was 
confidence  that  ultimate  disposal  of  spent 
fuel  would  be  achieved  at  a  future  date. 

For  those  commenters  who  believe  that 
assurances  were  appropriate,  the  kinds  of 
assurances  varied.  One  reconunended  that 
storage  beyond  5  years  should  require  a  State 
or  compact  plan  on  how  the  State  or  compact 
intends  to  dispose  of  the  waste  so  that  storage 
is  not  de  facto  disposal.  The  commenters  also 
believe  that,  while  a  State  lacks  disposal 
capacity,  there  should  be  no  licensing 
between  now  and  January  1, 1996  of  any 
focility  that  may  generate  significant  amounts 
of  waste  after  that  date.  Others  believe  that 
the  generator  should  project  waste  volumes 
accurately  and  that  demonstrated  progress 
towards  issuance  of  a  license  to  operate  a 
regional  disposal  facility  would  be  sufficient. 

One  commenter  suggested  that  a  governor’s 
certification  be  required  that  would  be 
similar  to  those  already  submitted  as  part  of 
the  LLRWPAA  milestone  compliance  of 
January  1, 1990.  The  requirements  of  the 
certification  should  be  simple  and  available 
to  licensees  to  submit  with  the  license  to 
store  or  with  the  application  to  amend  the 
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possession  limit  In  addition,  they  believe 
that  the  NRC  should  require  that  the 
govemur’s  certification  inchide  estimates  of 
the  costs  for  disposal  capacity  for  waste 
raanagpmeot  dec±iion  making. 

With  regard  to  when  the  Commission 
should  require  the  assurances,  two 
commenters  addressed  the  timing  issxie  and 
focused  on  the  5-year  storagp  time  frame.  The 
other  commenters  presumably  believe  that 
the  assurances  should  apply  at  any  time  the 
licensee  would  apply  ha  a  storage  license. 
Another  recommended  action  by  NRC  "in  the 
next  few  years."* 

Analysh 

Like  Question  1  (concerning  the  foctors  the 
Commission  couM  consider  in  axidiorizing 
storagel.  this  question  also  addresses  the  role 
of  the  MIC  in  implementing  the  LLRWPAA. 

It  presumes  that  the  NRC  hu  both  die 
authority  and  the  willingness  to  seek 
additional  assurances  for  ultimate  disposal. 
Because  commenters  often  did  not  agree  with 
this  premise,  as  noted  in  the  analyses  of 
earlier  questions,  they  also  believe  that  this 
was  not  an  appropriate  question  for  the  NRC 
to  ask.  Howcnmr,  the  NRC,  under  the  AEA, 
does  have  broad  authority  to  promulgate 
rules  and  regulations  to  protect  the  public 
health  and  safety  and  minimize  danger  to  die 
public. 

A  number  of  commenters  gave  examples  of 
the  types  of  assurances  that  could  be 
fumlAed  by  the  States.  Examples  would 
include  a  "phm"*  for  disposal  ora  governor’s 
certification,  both  of  which  would  be  meant 
to  demonstrate  that  a  State  baa  an  active, 
viable  program  for  the  development  of 
disposal  capability. 

With  respect  to  the  question  of  whether  the 
NKC  has  assurance  that  LLW  disposal 
capacity  will  be  available  in  the  future,  such 
assurance  is  available,  as  indicated  in  the 
analysis  secdon  of  C^estions  1  and  2,  and 
does  not  require  a  formal  rulemaking,  as  was 
suggested  by  several  commenters  and 
performed  br  HLW.  Unlike  the  HLW 
program,  where  no  repository  has  yet  been  in 
operation,  disposal  sites  have  been  in 
operation  and  safely  isolating  waste  for 
decades  at  Barnwell,  SC,  Hanford,  WA.  and 
Beatty.  NV.  Additional  disposal  capacity  is 
exported  soon  Some  States  may  have  their 
facilities  in  operation  before  1966.  There 
continued  to  be  other  options,  including 
storage  until  a  disposal  site  is  located,  or 
cootrarting  with  another  State,  or  continuing 
to  pursue  development  of  a  site  within  the 
State  or  compart.  Thus,  the  question  is  not 
whether  LLW  will  be  safely  disposed  of,  but 
exactly  where  and  when  it  ivill  take  place. 

Qu^ion  8.  Are  there  any  other  specific 
issues  that  would  complicate  die  transfer  of 
title  and  possession,  as  well  as  on-site 
storage,  of  fow-level  waste  and  mixed 
(radioactive  and  chemical  hazardous)  waste? 

Summary  of  Coauneots 

A  wide  variety  of  comments  was  pirovided 
in  response  to  this  questiott.  A  number  of 
them  were  discussed  in  connection  with 
previous  questions.  Comments  strictly 
addressing  transfer  of  title  and  possession  are 
not  includM  because  they  are  moot. 
Kemeintng  issues  include  the  following; 


1.  Some  commenters  mentioned  NRC 
storage  policy  and  whether  or  not  it  will  be 
a  matter  of  compatibility  with  Agreement 
States  was  mentioned  by  some  commenters. 

If  not.  Agreement  States  will  license  storagn 
in  accordance  with  their  own  storage  policies 
and  procedures. 

2.  The  failure  of  some  States  to  resolve 
legal,  economic,  and/or  political  issues  wilt 
cause  additional  delays. 

3.  Accidents  that  generate  large  amounts  of 
waste  not  previously  planned  for  could  cause 
a  significant  disposal  problem. 

4.  NRC  and  Agreement  State  resources,  as 
well  as  personnd  trained  in  storage 
licensing,  need  to  be  in  place. 

5.  Orphan  waste  and  naturally-occurring 
and  accelerator-produced  radioactive 
materials  (NARM)  waste  need  to  be 
addressed. 

Analysis 

NRC  has  not  attempted  to  resolve  each  of 
these  issues  in  connection  with  this  analysis 
of  public  comments.  Many  go  beyond  the 
scope  of  the  NEC’s  responsibilities  and  will 
need  to  be  resolved  by  States  and  generators 
as  they  proceed.  Others  require  a  decision  on 
the  role  of  the  NRC  in  encouraging  disposal 
and  others  will  need  to  be  followed  up  at  a 
later  time. 

Two  of  the  above  comments  deserve 
attention  here,  however.  The  first  is  that 
Agreement  States,  which  will  perform  much 
of  the  licensing  for  storage,  should  adopt  the 
same  or  similar  storage  policy  as  NRC. 

License  conditions  for  storage  beyond  1996 
are  not  currently  compatibility  requirements. 

The  second  issue  concerns  the  scope  of  the 
waste  for  which  the  State  is  responsible. 
Wastes  felling  within  State  responsibility 
include  some  Federal  waste  and  any 
decommissioning  waste  or  waste  from 
contaminated  sites  that  is  removed  in  older 
to  allow  sites  to  meet  the  unrestricteif  use 
criterion  in  decommissioning. 

Conclusions 

The  following  conclusions  can  be  reached 
as  a  result  of  the  foregoing  analyses; 

1.  Although  LLW  can  be  safely  stored, 
disposal  would  enhance  the  protection  of  the 
public  health  and  safety  and  the 
environment; 

2.  The  LLRWPAA  has  established  the 
preference  for  disposal  over  storage  and 
established  national  goals  for  achieving 
adequate  disposal  capacity; 

3.  The  NRC  has  broad  authority  under  the 
Atomic  Energy  Art  to  advance  the  goal  of 
disposal  pursuant  to  the  LLRWPAA. 

4.  On-site  storage  by  many  LLW  generators 
will  likely  be  necessary  due  to  the  lack  of 
progress  by  States  and  comparts  in 
developing  sufficient  disposal  capacity. 

The  NRC  has  concluded  that  a  rulemaking 
should  be  initiated  to  ensure  that  LLW 
generators  exhaust  all  other  reasonable 
management  options  before  onsite  storage 
will  be  permitted  beyond  January  1, 1996. 
One  su^  option  is  to  pursue  a  contract  for 
disposing  of  waste.  This  action  will  reinforce 
the  Commission’s  position  that  it  will  not 
look  favorably  on  on-site  storage  by 
generators,  afier  January  1, 1996,  and  the 


action  actively  supports  the  gpals  set  forth  in 
the  LLRWPAA. 

[FR  Doc.  93-2321  Piled  2-1-93;  8r45  am) 
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DEPARTUEhTT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docfcat  No.  92-NIIII-201-A0] 

Airworthineea  Direcdvee;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
dye  penetrant  insp^ion  and  proof 
pressure  testing  to  detect  cracks  or 
ruptures  of  the  crossover  pneumatic 
ducts,  and  repair  or  replacement,  as 
necessary.  TUs  proposal  would  also 
require  stress  relieving  of  the  crossover 
duct  assemblies.  This  proposal  is 
prompted  by  several  repc^  of  ruptured 
engine  bleed  air  crossover  ducts.  'The 
actions  specified  by  the  proposed  AD 
cure  intended  to  [uevent  feilure  of  the 
engine  bleed  air  crossover  ducts,  which 
could  result  in  loss  of  pneumatics  and 
damage  to  adjacent  structure. 

OATES:  Ckimmmits  must  be  received  by 
March  29, 1993. 

ADDRESSES;  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
201-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  B.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  (Commercial  Airplane  (Croup. 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Timothy  Dulin,  Aerospace  Engineer. 
Seattle  Aircraft  (Certifi^tion  Office, 
ANM-130S;  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2675:  fax  (206) 
227-1181. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
recei  ved  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA*public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-201-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 
Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-201-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

There  have  been  several  reported 
incidents  of  ruptured  engine  bleed  air 
crossover  ducts  on  certain  Boeing  Model 
767  series  airplanes.  The  duct  ruptures 
have  resulted  in  a  loss  of  cabin  pressure, 
loss  of  bleed  air  to  the  air  driven 
hydraulic  pump,  loss  of  wing  thermal 
anti-ice  capabiUties,  and  damage  to  the 
air  conditioning  panels.  These  duct 
ruptures  were  caused  by  cracking, 
which  started  and  progressed  around 
the  circumferential  welds.  The  FAA  has 
been  advised  that  these  cracks  formed  in 
the  heat  affected  zones  of  the  duct 
welds,  because  of  hydrogen  oxide 
(hydride)  concentration.  The  hydrides 
have  an  embrittling  effect  on  the  duct 
material,  which  may  initiate  the 
cracking.  This  condition,  if  not 
correct^,  could  result  in  loss  of 
pneumatics  for  cabin  pressurization,  air 


conditioning,  air  driven  hydraulic 
pump,  wing  thermal  anti-ice,  hydratilic 
reservoir  pressurization,  engine  cross 
starting  ability,  and  cargo  heating,  and 
could  also  damage  air  conditioning 
panels. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
36A0041.  dated  July  2, 1992,  that 
describes  procedures  for  conducting  dye 
penetrant  inspections  and  proof 
pressure  tests  of  the  crossover 
pneumatic  ducts.  This  service  bulletin 
also  describes  procedures  for  repairing 
or  replacing  these  ducts,  and  stress 
relieving  these  ducts.  Stress  relieving 
these  ducts  will  eliminate  the  residual 
stress  and  local  stress  concentration.  A 
dye  penetrant  inspection,  proof  presstire 
test,  and  stress  reUeving  will  reduce  the 
possibility  of  engine  bleed  air  crossover 
duct  rupture  caused  by  cracking  due  to 
hydride  formation. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  dye  penetrant  inspection  and 
proof  pressure  testing  to  detect  cracks  or 
ruptures  of  the  crossover  pneumatic 
ducts,  and  repair  or  replacement,  as 
necessary.  This  proposal  would  also 
require  stress  relieving  of  the  crossover 
duct  assemblies.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

This  proposal  also  provides  for  an 
optional  terminating  action.  This 
terminating  action  entails  replacement 
of  all  crossover  pneumatic  ducts  with 
stress  relieved  ducts. 

There  are  approximately  307  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  115  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  that  it  would  take 
approximately  64  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $404,800,  or  $3,520  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  vrith  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1976):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantid 
number  of  sm^  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory  evaluation 
prepa^  for  this  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provid^  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AlRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

138.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  92-NM-201-AO. 

Applicability:  Model  767  series  airplanes, 
line  position  001  through  307,  inclusive; 
certificated  in  any  category. 

Compliance:  R^uired  as  indicated,  unless 
accomplished  previously. 

To  prevent  foilure  of  the  engine  bleed  air 
crossover  ducts,  which  could  result  in  loss  of 
pneumatics  and  damage  to  adjacent 
structure,  acounplisb  the  following: 

(a)  Within  6  months  after  the  efiective  date 
of  this  AD,  or  prior  to  the  accumulation  of 
7,000  total  fli^t  cycles,  whichever  occurs 
later,  conduct  a  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  ducts,  in  accordance  with  Boeing 
Alert  Service  Bulletin  767-36A0041,  dated 
July  2. 1992. 

(1)  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  re|Mur  or  replace  the 
crossover  pneumatk:  ducts  in  accordance 
with  the  service  bulletin. 

(2)  Stress  relieving  of  the  ducts,  in 
accordance  with  the  service  bulletin,  may  be 
accmnplished  in  conjunction  with  the  initial 
dye  penetrant  inspection  and  proof  pressure 
test  required  by  this  paragraph.  Such  action 
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constitutes  terminating  action  for  the 
requirements  of  paragraph  (b)  of  this  AO. 

(b)  Within  3,000  flight  cycles  after 
accomplishing  the  initial  dye  penetrant 
inspeaion  and  proof  pressure  test  required 
by  paragraph  (a)  of  this  AD,  conduct  an 
additional  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  ducts,  and  stress  relieve  the 
crossover  pneumatic  duct  assemblies,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-36A0041,  dated  July  2, 1992.  If 
cracks  or  ruptures  are  detected,  prior  to 
further  flight,  repair  or  replace  the  crossover 
pneumatic  ducts  in  accordance  with  the 
service  bulletin. 

(c)  Replacement  of  all  crossover  pneumatic 
ducts  with  stress  relieved  ducts  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-36A0041.  dated  July  2, 1992, 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  and  (b)  of  this 
AD. 

fd)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Settle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
25, 1993. 

Ranald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  93-2143  Filed  2-1-93;  8:45  amj 
BIUJMG  CODE  4S10-13-P 


14  CFR  Part  39 

[OockM  No.  92-NM-219-AD] 

Airworthiness  Directives;  Dassault 
Aviation  Model  Mystere-Falcon  900 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (ADJ  that  is  applicable  to 
certain  Dassault  Aviation  Model 
Mystere-Falcon  900  series  airplanes. 
This  proposal  would  require 
modiHcation  of  the  upper  part  of  hame 
30  in  the  sti^ener  area  between  stringers 
7  and  8.  This  proposal  is  prompted  by 


the  results  of  fatigue  tests,  which 
revealed  cracking  in  the  up^r  part  of 
frame  30.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  cracking,  which  could  lead  to 
reduced  structural  integrity  of  the 
fuselage. 

DATES:  Comments  must  be  received  by 
March  29. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
219-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98053-4056. 
Comments  niay  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Falcon  Jet  Corporation,  Customer 
Support  Department,  Teterboro  Airport. 
Teterboro,  New  Jersey  07608.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Holt.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 

SUPPLEMENTARY  MFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-219-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

—  Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-219-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1’ Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Dassault 
Aviation  Model  Mystere-Falcon  900 
series  airplanes.  The  DGAC  advises  that 
during  fatigue  testing  on  a  Dassault 
Aviation  Model  Mystere-Falcon  900 
series  airplane,  cracks  were  found  on 
firame  30  in  the  stiffener  area,  between 
stringers  7  and  8  on  the  right-hand  and 
left-hand  sides.  These  cracks  were  due 
to  the  deformation  of  the  structural 
elements  within  this  area.  Fatigue 
cracking  in  this  area,  if  not  detected  and 
corrected,  could  lead  to  reduced 
structural  integrity  of  the  fuselage. 

Dassault  Aviation  has  issued  Service 
Bulletin  F900-53-14  (F900-93)  and 
Appendix  1  to  that  service  bulletin,  both 
dated  July  8, 1992,  which  describe 
procedures  for  accomplishing 
Modification  F900  M299.  This 
modification  entails  modifying  a 
stiffener,  adding  a  doubler,  and  adding 
a  rivet  on  the  edge  of  frame  30,  at  the 
lower  part  of  stringer  8.  Accomplishing 
this  modification  would  reduce  frame 
30  deformations  by  reinforcing  its 
connection  with  the  stiffener.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  92-140-012(B), 
dated  July  8, 1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airolanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registerea  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  upper  part  of  frame 
30  in  the  stiffener  area  Mtween  stringers 
7  and  8.  The  actions  would  be  requii^ 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

The  FAA  estimates  that  7  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  29  work  hours  per 
aiiplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$11,165,  or  $1,595  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety  - 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(^:  and  14  CFR 
11.89. 

S  39.13  [Amondedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation:  Docket  92-NM-219-AD. 

Applicability:  Model  Mystere-Falcon  900 
series  airplanes;  serial  numbers  1  through  14, 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  accomplish  the  following: 

(a)  For  airplane  serial  number  1:  Prior  to 
the  accumulation  of  3,750  total  landings,  or 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  modify  the 
upper  part  of  frame  30  in  the  stiffener  area 
between  stringers  7  and  8,  in  accordance 
with  Dassault  Aviation  Service  Bulletin 
F900-53-14  (F900-93)  and  Appendix  1  to 
that  service  bulletin,  both  dated  July  8, 1992. 

(b)  For  airplanes  having  serial  numbers  2 
through  14,  inclusive:  M^ify  the  upper  part 
of  frame  30  in  the  stiffener  area  between 
stringers  7  and  8,  in  accordance  with 
Dassault  Aviation  Service  Bulletin  F900-53- 
14  (F900-93)  and  Appendix  1  to  that  service 
bulletin,  both  dated  July  8, 1992;  and  at  the 
later  of  the  times  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD: 

(1)  Prior  to  the  accumulation  of  3,750  total 
landings,  or  within  6  years  since  date  of 
manufacture,  whichever  occurs  first. 

(2)  Within  6  months  after  the  effective  date 
of  this  AD. 

(c)  An  alternative  method  of  cmnpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  ccanments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
25, 1993. 

Ronald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  93-2144  Filed  2-1-93;  8:45  am] 
BILUNQ  COOC  4ai0-1»^ 


14  CFR  Part  39 
[Dockat  No.  92-NI»-in-AO] 

Aliworthinaaa  Diractfvoo;  Fokkar 
Modol  F27  Sorloa  Airptorioa 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoptitm  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  FcjJcer  Model  F27  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  to  detect  cracks  in 
the  lower  skin  near  the  ribs  at  certain 
wing  stations,  and  repair,  if  necessary. 
This  proposal  is  prompted  by  reports  of 
fatigue  cracks  found  in  the  lower  skin  at 
the  nmout  of  stringers  2  and  10  near 
wing  station  6490  on  two  of  these 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduced  structural  capability  of  the 
wings. 

DATES:  Conunents  must  be  received  by 
March  24. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
1 91-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Clomroents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  ^ 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
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considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  M  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dod^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  6n  which  the  following 
stateihent  is  made:  "Comments  to 
Docket  Number  92-NM-191-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 
Any  person  may  obtain  a  copy  of  this 
NPRKl  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
92-^^M-l  91-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
The  Netherlands, recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F27  series 
airplanes.  The  RLD  advises  that  fatigue 
cracks  measuring  95  mm  and  60  mm  in 
length  have  been  found  in  the  lower 
skin  at  the  runout  of  stringers  2  and  10 
near  wing  station  6490  on  two  Model 
F27  series  airplanes.  These  cracks  were 
found  on  Model  F27  series  airplanes  in 
post-Service  Bulletin  F27/57-9 
configurations.  These  airplanes  had 
accumulated  34,721  and  37,936 
landings,  respectively.  This  condition,  if 
not  corrected,  could  result  in  reduced 
structural  capability  of  the  wings. 

Fokker  has  issued  Service  Bmletin 
F27/57-69,  dated  April  6, 1992,  which 
describes  procedures  for  a  one-time 
inspection  to  detect  cracks  in  the  lower 
skin  at  the  runout  of  stringers  2  and  10 
near  wing  stations  6490,  5330,  and 
6100.  The  RLD  classified  this  service 
bulletin  as  mandatory  and  issued 
Netherlands  Airworthiness  Directive 
BLA  No.  92-055,  dated  April  21. 1992, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  The 
Netherlands. 

The  service  bulletin  indicates  that, 
dependent  on  the  findings  of  the 
inspection  dismissed  previously,  Fokker 


may  consider  a  reduced  initial 
inspection  threshold  and  corresponding 
repetitive  inspection  intervals,  which 
would  be  addressed  in  a  revision  to  the 
Fokker  Structural  Integrity  Program 
(SIP)  document,  if  necessary.  At  that 
time,  the  FAA  may  consider  further 
rulemaking  to  address  these  issues. 

[Note:  The  Fokker  Model  F27  SIP  is 
required  currently  by  AD  92-19-07, 
Amendment  39-8365  (57  FR  42693, 

September  16, 1992).] 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  inspection  to  detect  cracks  in 
the  lower  skin  at  the  runout  of  stringers 
2  and  10  near  wing  stations  6490,  5330, 
and  6100,  and  repair,  if  necessary. 
Operators  would  also  be  required  to 
report  positive  findings  of  cracks  to 
Fokker.  The  inspection  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  58  airplanes 
of  U.S.  registry  would  be  afiected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Bas^  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $9,570,  or  $165  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
prroaration  of  a  Federalism  Assessment. 

I^r  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  “ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokken  Docket  92-NM-191-AD. 

Applicability;  Model  F27  series  airplanes 
in  post-Fokker  Service  Bulletin  F27/57-9 
configuration;  serial  numbers  10115, 10126 
through  10684,  inclusive,  10686, 10687,  and 
10689  through  10692,  inclusive;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structiual  capability  of 
the  wings,  accomplish  the  following: 

(a)  Inspect  the  lower  skin  at  the  runout  of 
stringers  2  and  10  near  wing  stations  6490, 
5330,  and  6100  to  detect  cracks,  in 
accordance  with  Fokker  Service  Bulletin 
F27/57-69,  dated  April  6, 1992,  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2),  or  (a)(3) 
of  this  AD,  as  applicable:  « 

(1)  For  airplanes  that  have  accumulated 
less  than  20,000  landings  as  of  the  efiective 
date  of  this  AD:  Prior  to  the  accumulation  of 
20,000  landings,  or  within  1  year  after  the 
efiective  date  of  this  AD,  whichever  occurs 
later. 

(2)  For  airplanes  that  have  accumulated 
20,000  or  more  landings,  but  less  than  30,000 
landings,  as  of  the  efiective  date  of  this  AD: 
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Prior  to  the  accumulation  of  30,000  landings, 
or  within  5  months  after  the  ef^ive  date  of 
this  AO,  whichever  occurs  later. 

(3)  For  airplanes  that  have  accumulated 
30,000  or  more  landings  as  of  the  eftactive 
date  of  this  AD;  Within  2  months  after  the 
effective  date  of  this  AO. 

(b)  If  any  crack  is  found  as  a  result  of  the 
inspection  required  by  paragraph  (a)  of  this 
AO,  prior  to  farther  fliut,  repi^  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(c)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  report  positive  findings  of  craclu  to 
FoUier,  in  accordance  with  Fokker  Service 
Bulletin  F27/57-69,  dated  April  6, 1992. 
Information  collection  reqiiirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  horn  the  Standardization  Branch. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
22, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-2076  Filed  2-1-93;  8:45  amj 
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14CFR  Part  39 
[Docket  No.  92-NM-19&-AD] 

Airworthiness  Directives;  Fokker 
Model  F27  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F27  series  airplanes.  This 
proposal  would  require  an  inspection  of 
the  noise  filter  capacitors  mounted  on 
the  rotary  flap  actuator  to  detect  damage 
and  to  determine  the  manufacturer  and 


part  number;  and  replacement,  if 
necessary.  This  proposal  is  prompted  by 
a  recent  report  of  damage  to  the  aileron 
cable  on  a  Model  F27  series  airplane, 
which  occurred  when  one  of  two  noise 
filter  capacitors  cm  the  flap  actuators 
became  detached  from  its  nracket, 
causing  damage  to  the  lower  aileron 
liable  due  to  eTectric:al  arcdng  between 
the  capacitor  and  the  ailercm  cable.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced  aileron 
roll  control  authority. 

DATES:  Comments  must  be  received  by 
March  24, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Aciministration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Dcxdcet  No.  92-NM- 
1 96-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircoraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  ^ 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  ^FORMATION 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  comm\mications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  ^  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follov^g 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-196-AD.’*  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  oy  submitting  a  request  to  the 
FAA,  Trwsport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
02-NM-196-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
The  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  Fokker  Model  F27  series 
airplanes.  The  RLD  advises  that  it  has 
received  a  recent  report  of  damage  to  the 
aileron  cable  on  a  Model  F27  series 
airplane,  which  occurred  when  one  of 
two  noise  filter  capacitors  on  the  flap 
actuators  became  detached  from  its 
bracket. 

The  noise  filters  on  the  flap  actuators 
eliminate  electrical  distortions 
generated  diiring  operation  of  the  flaps. 
Each  noise  filter  consists  of  two 
capacitors  that  are  mounted  on  a  bracket 
on  the  flap  actuator.  A  capacitor  can 
become  detached  from  its  bracket  when 
its  mounting  ears  break  away  from  the 
bracket  completely  or  separate  and 
suspend  via  the  terminal  lead. 

Whenever  the  actuator  motor  operates, 
an  electrical  arc  may  occur  between  a 
capacitor  and  metal  components  or 
structure.  In  the  incident  discussed 
previously,  the  detached  capacitor 
caused  damage  to  the  lower  aileron 
cable  due  to  electrical  arcing  between 
the  capacitor  and  the  aileron  cable. 
Failure  of  an  aileron  control  cable,  if  not 
corrected,  could  result  in  reduced 
aileron  roll  control  authority. 

Fokker  has  issued  Service  Bulletin 
F27/27-135,  dated  Jxme  1, 1992,  which 
describes  procedures  for  an  inspection 
of  the  noise  filter  capacitors  mounted  on 
the  rotary  flap  actuator  to  detect 
damage,  and  to  determine  the 
manufacturer  and  part  number  of  the 
capacitors;  and,  if  necessary,  the 
replacement  of  discrepant  capacitors 
with  certain  other  capacitors  whose  in- 
service  history  has  proven  that  they  are 
unlikely  to  fail  and  become  detached 
frnm  the  capacitor  brackets.  (The  Fokker 
service  bulletin  references  Lucas 
Aerospace  Service  Bulletin  D7-9-27- 
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01,  dated  May  15, 1992,  for  additional 
information.)  Tbe  RLD  classified  the 
Fokker  service  bulletin  at  mandatory 
and  issued  Netherlands  Airworthiness 
Directive  BLA  No.  92-076,  dated  July 
10, 1992,  in  order  to  assure  the 
continued  airwoithiness  of  these 
airolanes  in  The  Netherlands. 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  is  type 
certificated  for  operation  in  tne  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  AviaUon  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airwoithiness  agreement,  the  RID  has 
kept  the  FAA  informed  of  the  situation 
dmcribed  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  informaticm,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  d^gn  registered  in  the  United 
States,  the  proposed  AD  would  require 
an  inspection  of  the  noise  filter 
capacitors  moimted  on  the  rotary  flap 
actuator  to  detect  damage  and  to 
determine  the  manufacturer  and  part 
number  of  the  capacitor.  If  a  damaged 
capacitor  is  detected  or  if  a  certain 
discrepant  capacitor  is  installed, 
operators  would  be  required  to  replace 
the  capacitor  with  specific  capacitors 
whose  in-service  history  has  proven  that 
they  are  unlikely  to  fail  and  l^ome 
detached  horn  the  capacitor  brackets. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  laTOr  rate  is  $55  per 
work  hour.  B^d  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $1,375, 
or  $55  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  propo^ 
retirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prepar^ion  of  a  Federalism  Assessment. 


For  the  reasons  discussed  rimve,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule**  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule**  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFSL  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratiuu  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13  (Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
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Applicability:  All  Model  F27  series 
airplanes;  excluding  Model  F27  Mark  050 
series  airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  an  aileron  control  cable  and  subsequent 
reduced  aileron  roll  control  authority, 
accomplish  the  following: 

(a)  Within  500  hours  time-in-service  or  2 
months  after  the  effective  date  of  this  AO, 
whichever  occurs  first,  inspect  the  noise 
filter  capacitors  mounted  on  the  rotary  flap 
actuator  to  detect  damage  and  to  determine 
the  manufachuor  and  part  number,  in 
accordance  with  Fokker  Service  Bulletin 
F27I27-135.  dated  June  1, 1992. 

(1)  If  no  damaged  capacitor  is  found,  and 
if  no  capacitor  manuCa^red  by  John  &  Fast 
Company  and  having  part  number  A-16446 
is  installed,  no  further  action  is  required  by 
this  AD. 

(2)  If  any  damaged  capacitor  is  found,  or 

if  any  capacitor  manufactured  by  John  E.  Fast 
Company  and  having  part  numlwr  A-16446 
is  found,  prior  to  further  flight,  replace  that 
capacitor  with  either  a  capacitor 
manufactured  by  P.R.  Mallory  Company  and 
having  pert  number  CA275X,  or  a  capadtor 


manufactured  by  Potter  Company  and  having 
part  number  1136-5004,  in  accordance  with 
tbe  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
l^pector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
comj^anca  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
22, 1993. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  AirplaiK 
Directorate.  Aircraft  Certification  Servkx. 

[FR  Doc.  93-2077  Filed  2-1-93;  8:45  am) 
BOJJNO  CODE  4t«e-is-e 


14  CFR  Part  39 
[Docket  No.  91-CE-49-A0] 

Airworthiness  Directives;  de  HaviUand 
DHC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
73-19-06,  which  currently  requires 
repetitively  inspecting  the  overhead 
console  control  quadrants  for  cracks  on 
certain  de  HaviUand  DHC-6  series 
airplanes,  and  replacing  any  cracked 
part.  The  Federal  Aviation 
Administration’s  policy  on  aging 
commuter-class  aircraft  is  to  eliminate, 
or  in  certain  instances,  reduce  certain 
repetitive  short-interval  inspections 
when  improved  parts  or  mc^ifications 
are  available.  The  proposed  action 
would  require  mo^fying  the  overhead 
console  control  quadmnts  as 
terminating  action  for  the  repetitive 
inspections  that  are  currently  required 
by  AD  73-19-06.  The  actions  specified 
in  the  proposed  AD  are  intended  to 
prevent  failure  of  the  overhead  control 
console,  which  cotild  result  in  loss  of 
control  of  the  airplane. 

OATES:  Comments  must  be  received  on 
or  before  April  16. 1993. 

ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
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Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assikant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-CE-49-AD.  room  1558,  601  E.  12th 
Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  holidays 
except^. 

Service  information  that  appUes  to  the 
proposed  AD  may  be  obtained  horn  de 
Havilland,  Inc.,  123  Garratt  Boulevard, 
Downsview,  Ontario,  Canada,  M3K 1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  )on 
Hjelm,  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York  11581; 
Telephone  (516)  791-6220. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  sulnnitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contairW  in  this  notice  may 
be  (Ranged  in  li^  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  commmts, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dorset. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  91-CE-49-AD.’'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  ^unsel.  Attention: 
Rules  Docket  No.  91-CE-49-AD,  room 


1558, 601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discusskm 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  repetitions  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of  an 
adjacent  structure  being  damaged  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  or,  in  certain 
instances,  reduce  the  number  of 
repeUtions  of  a  critical  inspection.  With 
this  policy  in  mind,  the  FAA  recently 
conducted  a  review  of  existing  ADs  ffiat 
apply  to  de  Havilland  DHC-6  series 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  Transport  Canada, 
which  is  the  airworthiness  authority  for 
Canada;  (2)  de  Havilland.  Inc.;  (3)  tne 
Regional  Airlines  Association  (RAA); 
and  (4)  several  U.S.  and  foreign 
operators  of  the  afiected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  73-19-06,  Amendment 
39-1800,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that  could 
eliminate  the  need  for  short-interval  and 
critical  repetitive  inspections.  AD  73- 
19-06  currently  requires  repetitively 
inspecting  the  overhead  control 
quadrants  for  cracks  on  certain  de 
Havilland  DHC-6  series  airplanes,  and 
replacing  any  cracked  part  in 
accordance  with  de  Havilland  Service 
Bulletin  (SB)  No.  6/298,  dated  April  18. 
1973. 

De  Havilland  has  revised  SB  No.  6/ 
298,  which  now  consists  of  the 
following  pages: 


Pages 

Revision 

Data 

3, 4,  5,  and  6 

A  . 

Nov.  30, 1973. 

Nov.  30. 1973. 

May  2. 1975. 

1  and  2 . . . 

B . . . 

7and8 . 

C . 

This  service  bulletin  revision 
specifies  procedures  for  inspecting  and 
installing  improved  overhead  control 
quadrants  on  certain  de  Havilland  DHC- 
6  series  airplanes.  This  installation  is 


refarred  to  as  Modification  No.  6/1467. 

As  a  result  of  the  [mviously  discussed 
AD  review.  Transport  Canula  considers 
Modification  6/1467  as  mandatmy  and 
has  issued  Transport  Canada  AD  CF- 
73-06R1  in  mdw  to  assure  the 
continued  airworthiness  of  these 
airolanes  in  Canada. 

Ibis  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  has  kept 
the  FAA  informed  of  the  situation 
described  above. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information  including  that 
received  bom  Trannmrt  Canada,  the 
FAA  has  determined  that  AD  action 
should  be  taken  to  eliminate  the  short- 
interval  and  critical  inspections 
required  by  AD  73-19-06  and  to 
prevent  ftiilure  of  the  overhead  control 
console,  which  could  result  in  loss  of 
control  of  the  airolane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  supersede  AD 
73-19-06  with  a  new  AD  that  would  (1) 
retain  the  repetitive  inspections  of  the 
overhead  control  quadrants  required  by 
the  current  AD  and  replacement  of  any 
cracked  part;  and  (2)  require  installing 
new  improved  overhead  control 
quadrants  as  terminating  action  for  the 
repetitive  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  de  Havilland  SB  6/ 
298. 

The  FAA  estimates  that  144  airplanes 
in  the  U.S.  registry  would  be  afiected  by 
the  proposed  AD,  that  it  would  take 
approximately  30  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  horn.  Parts  cost 
approximately  $500  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $309,600. 

The  intent  of  the  FAA’s  aging 
commuter  airpleme  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  144 
airplanes  in  the  U.S.  registry  that  would 
be  afiected  by  the  proposed  AD,  the 
FAA  has  determiniml  that  approximately 
50  percent  are  operated  in  scbeduled 
passenger  service  by  14  different 
operators.  A  significant  number  of  the 
remaining  50  percent  are  operated  in 
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other  formn  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

The  proposed  AD  allows  2,400  hours 
time-in-service  (TIS)  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  12  to  24  calendar  months  after 
the  proposed  AD  would  become 
efiective  For  private  owners,  who 
typically  operate  between  100  to  200 
hours  US  per  year,  this  would  allow  12 
to  24  calendar  years  before  the  proposed 
modification  would  be  mandatory. 

The  regulations  proposed  herein 
would  not  have  suostantial  direct  eflects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  OMer  12291;  (2) 
is  not  a  “significant  rule**  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placea  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dcid^et  at  the 
location  provided  under  the  caption 
“AOORESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106{^:  and  14  CFR 
11.89. 
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139.13  [AmandMq 

2.  Section  39.13  is  amended  by 
removing  AD  73-19-06,  Amendment 
39-1800,  and  adding  the  following  new 
AD: 

de  Havilland:  Docket  No.  91-CB-49-AO. 
Supersedes  AO  73-19-06,  Amendment 
39-1800. 

Applicability:  Models  DHC-6-1,  DHC-6- 
100,  DHC-6-200.  and  DHC-6-300  airplanes 
(serial  numbers  1  through  420),  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  feilure  of  the  overhead  control 
console,  which  could  result  in  loss  of  control 
of  the  airplane,  accranplish  the  following: 

(a)  Within  the  next  25  hours  time-in¬ 
service  (TIS)  after  the  effective  date  of  this 
AD.  unless  already  accomplished  within  the 
last  175  hours  TIS,  visually  inspect  the 
overhead  console  control  quad^ts  for 
cracks  in  accordance  with  the 
AOCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  Service  Bulletin  (SB) 
6/298,  which  consists  of  the  following: 


Pages 

Revision 

Date 

3, 4,  s,  and  6  ... 

A . . 

Nov.  30. 197a 

Nov.  30, 1973. 

May  2. 1975. 

I'atidZ _ _ _ 

R . 

7and8 _ 

C - 

(1)  If  cracks  are  found  that  meet  or  exceed 
the  requirements  specified  in  paragraph  3.1 
of  the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/298,  prior 
to  further  flight,  replace  the  overhead  control 
console  quadrants,  part  number  (P/N)  C6- 
CE-IOIO,  with  P/N  C6CE1421-27  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  de  Havilland  SB 
No.  6/298. 

(2)  If  cracks  are  found  that  meet  or  exceed 
the  requirements  specified  in  paragraph  3.2 
of  the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/298,  within 
the  next  200  hours  TIS,  replace  the  overhead 
control  console  quadrants,  P/N  C6-CE-1010, 
with  P/N  C6CE1421-27  in  accordance  with 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/298. 

(3)  If  cracks  are  found  that  are  less  than 
tliat  specified  in  paragraph  3.2  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/298, 
reinspect  at  intervals  not  to  exceed  100  hours 
ITS  until  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  accomplished. 

(4)  If  no  cracks  are  found,  reinspect  at 
intervals  not  to  exceed  200  hours  TIS  until 
the  modification  specified  in  paragraph  (b)  of 
this  AD  is  accomplished. 

(b)  Within  the  next  2,400  hours  TIS  after 
the  effective  date  of  this  AD,  unless  already 
accomplished  as  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD,  replace  the  overhead 
control  console  quadrants,  P/N  C6-CE-1010, 
with  P/N  C6CE1421-27  in  accordance  with 
the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/298. 

(c)  The  installation  of  new  tr*'  Bead 
control  console  quadrants  (Nfc  jAcation  No. 
6/1467)  as  specified  in  paragraphs  (a)(1), 
(a)f2),  and  (b)  of  this  AD  is  considered 


terminating  action  for  the  repetitive 
inspection  requirement  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
acomlance  with  F/A  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office,  181  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  Ymk  11581. 
The  request  shall  be  forwarded  through  an 
FAA  Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
New  Ymk  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  de  Havilland,  Inc., 
123  Garratt  Boulevard,  Downsview,  Ontario 
Canada,  M3K 1 Y5;  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(g)  This  amendment  supersedes  AD  73-19- 
06,  Amendment  39-1800. 

Issued  in  Kansas  CSty,  Missouri,  on  January 
21. 1993. 

Barry  D.  Clements, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  93-2145  Filed  2-1-93;  8:45  am) 
BtLUNQ  CODE  4S10-1VP 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1, 3, 10  and  145 

Registration  of  Floor  Traders; 
Mandatory  Ethics  Training  for 
Registrants;  Suspension  of 
Registrants  Charged  With  Felonies 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Futures  Trading  Practices 
Act  of  1992  (1992  Act),  amended  the 
Commodity  Exchange  Act  (CEAct  or 
Act)  in  several  respects,  including 
imposition  of  a  requirement  for 
registration  of  floor  traders  (FTs)  for  the 
first  time.  The  Commission  is  proposing 
amendments  to  its  registration  rules  to 
implement  this  requirement.  These 
rules  include  a  rule  that  would  provide 
temporary  “no-action**  relief  so  that 
existing  FTs  who  meet  the  criteria  for 
registration  can  be  registered  without 
unnecessarily  disrupting  their  ongoing 
business.  However,  any  person  seeking 
to  act  as  an  FT  who  is  not  granted 


Federal  Register  /  Vol.  58,  No.  20  /  Tuesday,  February  2,  1993  /  Proposed  Rules 


6740 


trading  privileges  by  a  contract  market 
until  after  the  effective  date  of  final 
rules  vtrould  be  treated  like  any  other 
applicant  for  registration  and  would 
have  to  be  granted  registration  or  a 
temporary  license  (TL)  before 
commencing  such  activity.  Hie 
Commission  is  also  proposing  to  permit 
TLs  for  floor  brokers  (FBs)  to  act  as  FTs 
and  to  adopt  several  technical  changes 
to  its  registration  rules. 

Another  provision  of  the  1992  Act 
requires  ethics  training  for  registrants. 
The  1992  Act  provides  that  such 
training  shall  be  conducted  within  six 
months  of  registration  for  a  new 
registrant  and  otherwise  periodically. 

The  Commission  is  proposing  that 
periodic  training  be  conducted  every 
three  years. 

The  Commission  is  also  proposing  a 
new  rule  to  implement  autnority 
granted  in  the  1992  Act  that  permits  the 
suspension  or  modification  of  the 
registration  of  a  registrant  charged  with 
a  felony. 

DATES:  Comments  must  be  received  by 
March  4, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  Oflice  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581  and 
should  refer  to  “Registration  of  Floor 
Traders — ^Mandatory  Ethics  Training  for 
Registrants — Suspension  of  Registrants 
Charged  with  Felonies.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent.  Associate  Chief 
Counsel,  Division  of  Trading  and 
Markets,  at  the  above  address. 

Telephone  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Registration  of  Floor  Traders 

A.  Introduction 

Historically,  the  CEAct  required 
registration  of  FBs  but  not  of  FTs.  In 
passing  the  1992  Act,  however,  it  was 
noted  that  ”[t]he  central  goal  of 
requiring  registration  of  floor  traders  is 
to  assure  that  these  individuals  are 
subject  to  the  same  background  fitness 
checks  as  other  Commission  registrants 
and  to  allow  the  Commission  to  act  with 
respect  to  the  person’s  registration  in 
appropriate  cases.”  *  Accordingly,  the 
Commission  is  proposing  to  incorporate 
FTs  within  the  existing  ^mework  of 
registration  rules  applicable  to  other 
categories  of  registrant. 

The  1992  Act,  which  was  enacted  on 
October  28, 1992,  amended  the  CEAct  in 
several  respects.  Section  207  of  the  1992 
Act  amended  section  4e  of  the  CEAct  (7 
U.S.C.  6e  (1988))  to  require  registration 


'  H.R.  Rep.  No.  978, 102d  Cong..  2d  Sess.  59 
(1992). 


of  FTs  and  that  the  Commission  issue 
rules  necessary  to  implement  that 
requirement  no  later  than  180  days  after 
the  date  of  enactment  of  the  1992  Act 
(which  will  be  April  26, 1993).  An  FT 
is  defined  as  “any  person  who.  in  or 
surrounding  any  pit,  ring,  post,  or  other 
place  provided  by  a  contract  market  for 
the  meeting  of  persons  similarly 
engaged,  purchases  or  selb  solely  for 
such  person’s  own  account,  any 
commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract 
market.”  The  definition  of  FB  is  similar 
except  that  an  FB  purchases  or  sells  ftxr 
any  other  person  rather  than  solely  for 
his  own  account.  See  section  404(a)  of 
the  1992  Act,  to  be  codified  at  section 
la  (9)  and  (8)  of  the  CEAct,  respectively 
(7  U.S.C.  2).  'The  Commission’s 
definitions  of  FB  and  FT  parallel  these 
statutory  definitions,  and  in  addition 
include  any  person  required  to  register 
as  an  FB  or  under  the  Act  by  virtue 
of  part  33  of  the  Commission’s  rules, 
which  would  cover  an  FB  or  FT  who 
handles  only  domestic  exchange-traded 
commodity  option  transactions.  See  17 
CFR  1.3(n)  (1992)  (definition  of  FB)  and 
proposed  amendment  to  17  CFR  1.3(x) 
set  forth  below  (definition  of  FT).  Tbe 
definition  of  FT  would  include  any 
person  who  executes  or  is  authorized  to 
execute  futures  or  commodity  option 
transactions  on  an  exchange  floor  or 
trading  system,  without  regard  to 
whether  such  person  owns  an  exchange 
membership  or  the  limited  nature  of 
such  person’s  trading  privileges.  Thus,  a 
person  who  trades  solely  for  his  own 
account  via  computer  terminal  through 
the  Chicago  Mercantile  Exchange/ 
Chicago  Board  of  Trade  GLOB^ 
system,  through  the  New  York 
Mercantile  Exchange  ACCESS  program 
or  any  other  electronic  trading 
mechanism  of  a  contract  market  would 
be  required  to  register  as  an  FT  under 
section  4e  of  the  CEAct.  Similarly, 
lessees  or  holders  of  membership  rights 
which  carry  floor  trading  privileges 
would  be  required  to  register  as  FTs. 

However,  the  Commission  specifically 
requests  comment  as  to  whether  persons 
who  hold  trading  privileges  but  do  not 
exercise  such  privileges  should  be 
required  to  register  as  FTs  and,  if  not, 
what  mechanisms  are  currently  in  place 
or  can  be  established  at  contract  markets 
to  prevent  such  persons  firom  trading  for 
their  own  account  on  a  contract  market 
floor  or  through  a  contract  market 
electronic  system  without  registration  as 
an  FT.  For  example,  some  persons  may 
have  leased  their  seats  to  others  or  may 
be  holding  the  seat  for  investment 
purposes  only.  Separately,  the 
Commission  recognizes  that  there  may 


be  persons  who  are  listed  as  principals 
of  nitures  commission  merchants,  lor 
example,  and  who  have  a  contract 
maricet  membership  listed  in  their  own 
name  which  they  have  assigned  to  the 
firm.  Where  such  persons  do  not  trade 
for  their  own  accoimt  on  the  floor  of  or 
through  an  electronic  system  operated 
by  a  contract  market,  such  persons 
would  not  be  required  to  raster  as  FTs. 
However,  there  may  be  other  persons 
who  hold  contract  market  tra^g 
privileges  but  have  chosen  not  to 
exercise  such  privileges  and  are  not 
registered  or  listed  as  principals  of  a 
registrant.  ’The  Commission  requests 
comment  as  to  the  appropriate  treatment 
of  such  persons  with  respect  to 
application  of  registration  requirements. 

B.  Temporary  No-Action  Positions 

The  Commission  recognizes  that  there 
are  numerous  persons  currently 
operating  as  FTs.*  These  FTs  will  be 
required  to  register  under  the  Act  since 
there  is  no  provision  in  the  1992  Act 
that  provides  a  basis  for 
“grandfathering”  the  status  of  such 
individuals  such  that  they  may  continue 
to  act  as  FTs  without  satisfying  the 
requirements  for  registration.  The 
(Commission  has  endeavored  to  develop 
transitional  registration  procediires  to 
apply  to  persons  currently  holding  FT 
status  that  recognize  these  persons’ 
interests  in  continuing  to  conduct 
business  while  fulfilling  the 
(Congressional  mandate  to  integrate  FTs 
into  the  registration  fitimework  of  the 
CEAct  applicable  to  all  other  registrant 
categories.  The  Commission  therefore 
has  determined  that  it  would  be 
appropriate  to  adopt  temporary  “no¬ 
action”  positions  that  would  permit, 
subject  to  the  procedures  set  forth 
herein  and  subject  to  adverse  actions 
being  taken  by  the  Commission  under 
its  part  3  rules,  existing  FTs  to  remain 
in  business  while  their  registration 
applications  are  processed  by  the 
National  Futures  Association  (NFA). 

Proposed  Rule  1.62-T  would  provide 
for  two  temporary  “no-action” 
positions.  The  first  no-action  position 
would  be  applicable  to  those  FTs  whose 
trading  privileges  were  granted  on  or 
before  February  2, 1993  and  the  second 
no-action  position  would  be  applicable 
to  those  FTs  whose  privileges  are 
granted  after  that  date  but  on  or  before 
the  effective  date  of  final  rules,  which 
is  intended  to  be  April  26, 1993.*  FTs 


>  Commission  staff  estimates  that  approximately 
4,000  persons  who  are  not  otherwise  registered 
currently  have  floor  trading  privileges  on  contract 
markets. 

*This  date  is  ISO  days  from  the  date  of  enactment 
of  the  1992  Act 
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whose  trading  privilem  are  granted 
after  that  date  would  be  required  to 
comply  with  the  ncumal  application 
proc^iues  set  forth  in  amendments  to 
Commission  Rule  3.11. 

1.  First  No-Action  Position 

The  first  no-action  position,  set  forth 
in  paragraph  (a)  of  proposed  Rule  1.62- 
T,  would  permit  an  FT  who  was  granted 
contract  market  trading  privileges  on  or 
before  February  2, 1993  and  whose 
trading  privileges  remain  in  effect  as  of 
April  26, 1993  to  remain  in  business 
pending  a  final  determination  of  his 
fitness  for  registration,  imless  an 
Administrative  Law  Judge  (ALJ)  issues 
an  interim  order  siispending  the  no¬ 
action  position  as  to  the  FT  in 
accordance  with  paragraph  (c)  of  Rule 
1.62-T.« 

In  order  for  FTs  to  qualify  for  relief 
under  proposed  Rule  1.62-T(a),  each 
contract  market  must  submit  to  NFA  by 
April  26, 1993  a  list  of  FTs  who  were 
granted  trading  privileges  on  that 
contract  market  on  or  before  February  2, 
1993  whose  trading  privileges  continue 
in  effect,  and  who  are  not  then 
registered  as  FBs.*  The  Commission 
recommends  that  contract  markets  start 
preparing  their  lists  immediately  since 
the  time  between  adoption  of  final  rules 
and  their  efiiective  date  is  expected  to  be 
brief.  Such  lists  must  include  the  name, 
date  of  birth  and  social  security  number 
of  the  FTs.  as  well  as  any  information 
known  by  the  contract  market  regarding 
such  FTs  relative  to  matters  whi^  are 
set  forth  as  statutory  disqualifications  in 
section  8a(2)  of  the  CEAct,*  and  must  be 
signed  by  the  chief  operating  officer  of 
the  contract  market  as  specified  in  the 
rule. 

For  an  FT  that  is  otherwise  eligible  for 
relief  but  is  statutorily  disqualified  by 
section  8a(2),  the  FT’S  contract  market 
must  file  a  supplemental  statement 
signed  by  the  diief  operating  officer  of 


*  Tbe  procedure  in  propoeed  Rule  1.62-T(c)  is 
modeled  on  Commission  Rule  3.55,  which  permits 
registration  of  a  section  8a(2)  disqualified  registrant 
to  be  suspended  by  pendente  lite  order  upon  notice 
and  hearing.  See  also  section  227  of  tbe  1992  Act 
and  propo^  Rule  3.56  set  forth  below  which 
would  provide  that  the  registration  of  any  person 
charged  with  certain  violations  of  the  Act  or  other 
federal  or  state  la%vs  may  be  suspended  upon  notice 
and  bearing. 

*  A  registered  FB  need  not  also  register  as  an  FT 
in  order  to  engage  in  activity  as  an  FT.  However, 
an  FT  register^  in  soma  other  capacity  such  as 
commodity  trading  advisor  must,  as  of  April  26, 
1993,  file  a  Form  8-R  to  indicate  that  he  also  wishes 
to  be  registered  as  an  FT.  Sea  proposed  amendmoit 
to  Commission  Rule  3.4(a)  infra. 

*  Such  disqualifications  include,  among  other 
things,  a  prior  revocation  or  denial  of  registration, 
and  felony  convictions  within  the  preceding  ten 
years,  and  injunctions,  relating  to  fotures  or 
securities  activity,  embezzlement,  theft,  extortion  or 
fraud. 


the  cxmtract  maritet  atating  that  in  Ught 
of  the  Congressional  mandate  requiring 
registration  of  FTs  under  the  Act,  the 
contract  market  understands  its 
responsibility  to  take  affirmative  action 
to  conduct  appropriate  surveillance  of 
such  FT.'  If  no  supplemental  statement 
is  filed  with  regard  to  such  a  statutorily 
disqualified  FT,  the  FT  must  cease 
exercising  FT  privileges  as  of  April  26, 
1993  pending  the  determination  of  his 
application  for  registration  under 
proposed  Rule  1.62-T.  A  single 
statement  can  be  filed  on  be^f  of  all 
such  potentially  disqualified  FTs  who 
the  contract  market  Mlieves  should  be 
permitted  to  retain  trading  privileges 
during  the  registration  process.  *rhe 
Commission  believes  t^t  requiring 
such  a  supplemental  statement  to 
qualify  for  no-action  relief  is 
appropriate  because  Congress 
recognized,  in  enacting  the  FT 
registration  requirement,  that  FTs  may 
collude  with  I%s  to  violate  the  Act  or 
Commission  regulations  and  therefore 
should  be  subject  to  the  same  fitness 
checks  and  re^atory  sanctions  as  FBs 
and  others  who  deal  directly  with  the 
public.® 

The  piupose  of  the  contract  market 
list  for  the  first  no-action  position  is  to 
allow  NFA  to  identify  the  persons  who 
were  acting  as  FTs  on  the  relevant  cut 
ofi  date  to  facilitate  monitoring  filing  of 
registration  applications,  and  to  assist 
the  Commission  in  its  registration 
determination.  The  lists  should  include 
all  FTs  at  the  contract  market,  even  if 
the  FT  also  is  an  FT  at  another  contract 
market.  This  procedure  is  intended  to 
assure  that  all  eligible  FTs  can  take 
advantage  of  the  relief  proposed  under 
Rule  1.62-T(a)  and  avoid  confusion  as 
to  which  contract  market  should  he 
re^onsible  for  listing  the  FT. 

The  information  to  m  included  on  the 
contract  market  list  regarding  section 
8a(2)  statutory  disqualifications  is 
similar  to  the  information  which 
contract  markets  are  currently  required 
to  submit  regarding  FBs  under  Rule 


^See,  generally  Rule  1.51  which  provides,  inter 
alia,  that  each  contract  market  must  use  due 
diligence  in  maintaining  a  continuing  affirmative 
action  program  to  secure  compliance  with  specified 
provisions  of  the  Act  as  well  as  all  of  the  contract 
market's  bylavrs.  rules,  regulations  and  resolutions 
which  such  contract  maikrt  is  required  by  tbe  Act 
to  enforce.  Tbe  afiirmative  action  program  required 
by  Rule  1.51  includes,  among  other  t^gs. 
surveillance  of  trading  practices  on  the  Door  of  such 
contract  market,  examination  of  botdcs  and  records 
kept  by  contract  marimt  members,  Investigatian  of 
customer  complaints,  investigation  of  alleged  or 
apparent  rule  violations,  and  ”(slud>  other 
surveillance,  record  examination  and  investigation 
as  is  necessary  to  enforce  such  bylaws,  rules 
regulations  and  resolutions.” 

"S.  Rep.  No.  191, 101st  Cong.,  1st  Seas.  47-46 
(1969). 


1.62(b).  By  requiring  this  infonnatiaii  on 
the  1^  list,  the  Cmn^ssion  hopes  to  be 
able  to  expedite  determinations  as  to 
registration  fitness  of  FTs  with  such 
statutory  disqualificatituas.  FTs  could 
also  assist  in  expediting  the 
determination  as  to  their  registration 
fitness  by  filing  a  Form  8-R  as  soon  as 
possible,  and  by  including  therein  full 
explanations  as  to  any  “yes"  answers  to 
the  questions  pertaining  to  statutory 
disqualifications.  See  Commission  Rule 
3.60(b)(2)(ii).  57  FR  23136,  23152-53 
Oune  2. 1992). 

If  a  contract  market  submits  its  FT  list 
and  supplemental  statement  as  to  any 
section  Ba(2)  disqualified  FTs  to  NFA  in 
a  timely  mannw,  i.e.,  by  April  26, 1993, 
the  C^ommission  will  not  commence  an 
enforcement  proceeding  against  an  FT 
on  that  list  bMed  solely  upon  the  FT*s 
failure  to  register  under  section  4f  of  the 
Act  and  Commission  Rule  3.11,  nor  will 
the  Commission  commence  an 
enforcement  proceeding  against  the 
contract  market  under  ^mmission  Rule 
1.62  based  solely  upon  its  failure  to  bar 
the  FT  from  operating  as  such.”  Contract 
markets  that  have  granted  trading 
privileges  to  section  8a(2)  disqumified 
FTs  must  file  the  supplemental 
statement  referred  to  above;  otherwise, 
such  FTs  will  be  ineligible  for  the  relief 
provided  under  proposed  Rule  1.62- 
T(a)  and  therefcue  barred  frcm 
exercising  their  FT  privileges  as  of  April 
26, 1993  unless  or  until  they  are  notified 
that  their  applications  for  registration 
have  been  granted. 

The  second  step  in  the  process  would 
require  an  FT  whose  name  appears  on 
a  contract  maricet  list  referred  to  above 
to  submit  an  application  for  registration 
as  an  FT  (or  as  an  FB)  to  NFA  in 
accordance  with  Commission  Rule  3.11 
no  later  than  30  days  after  the  eftective 
date  of  final  rules.  If  the  no-action 
position  is  not  perfected  by  filing  an 
application  by  May  26, 1993  the  no¬ 
action  as  to  such  person  would  expire. 
FTs  are  encouraged  to  make  the 
required  submissions  as  soon  as 

ftossible  and  should  not  wait  until  the 
ast  day  to  file.  The  earlier  a  completed 
registration  application  is  submitted  the 
earlier  the  person’s  registration  status 
can  be  resolved.  Rule  3.11  will  require 
the  FT  to  submit  a  Form  8-R  and  a 
fingerprint  card  to  NFA.  If  those 
submissions  are  made  on  a  timely  basis, 
i.e.,  by  May  26, 1993,  the  no-action 
positions  with  resperi  to  the  FT  and  the 
contract  market  would  be  extended 


*  Aa  discussed  more  fully  below,  the  Commissioo 
is  proposing  to  amend  Rule  1.62  to  provide 
gener^y  tlmt  contract  marlmts  must  enforce  rules 
to  prevent  persons  from  acting  as  an  FB  or  FT  cm 
their  markets  unless  registered  or  temporarily 
licensed  as  such. 
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until  the  FT  is  granted  or  denied 
registration  iinder  the  Act,  unless,  as 
noted  above,  an  ALJ  issues  an  interim 
order  imder  Rule  1.62-T(c)  suspending 
the  no-action  status  of  the  FT. 
Determinations  as  to  whether  to  initiate 
a  proceeding  imder  proposed  Rule  1.62- 
T(c)  would  be  made  within  the 
Commission’s  discretion  on  a  case-by¬ 
case  basis.  If  an  FT  does  not  make  the 
required  submissions  within  the  time 
allowed,  the  no-action  position  will 
terminate  as  to  that  FT  and  the  contract 
market  will  be  notified  by  the 
Commission  that  such  person  cannot  act 
as  an  FT. 

FTs  who  would  be  eligible  for  relief 
under  proposed  Rule  1.62-T(a)  should 
pay  particular  attention  to  the 
disciplinary  history  questions  on  Form 
8-R.*"  The  Commission  notes  that  false 
statements  on  the  Form  8-R  are  a 
separate  ground  for  denying 
registration  **  £md  that  a  "yes”  answer  to 
a  disciplinary  history  question  may  not 
necessarily  result  in  denial  of 
registration  depending  upon  the  nature 
and  circumstances  of  the  particular 
matter  involved.  For  example,  the 
Commission  may  exercise  discretion  so 
that  settlements  of  previous 
Commission  enforcement  actions  which 
permitted  persons  to  continue  trading 
for  their  own  account  would  not  be  the 
sole  basis  for  denial  of  FT  registration. 
The  Commission  may  delegate  authority 
to  its  staff  to  permit  registration  in  such 
circumstances. 

The  no-action  position  as  to  the  FT 
will  continue  unless  and  until  the  FT 
fails  to  file  a  Form  8-R  by  the  date 
required  or  an  ALJ  issues  an  interim 
order  under  proposed  Rule  1.62-T(c) 
suspending  the  no-action  status  of  the 
FT.  If  a  Rule  3.60  registration 
proceeding  were  initiated  without  the 
accompanying  suspension  of  no-action 
status,  denial  of  registration  would  not 
become  final  and  the  person  could 
continue  acting  as  an  FT  until  the  FT 


’"The  disciplinary  history  questions  generally 
correspond  to  the  grounds  for  statutory 
disqu^iflcation  set  forth  in  section  8a(2)  and  Ba(3) 
of  the  CEAct.  They  require  disclosure  of,  among 
other  things,  a  prior  revocation  or  denial  of 
registration,  injunctions  relating  to  futures  or 
securities  activity,  felony  convictions,  certain 
misdemeanor  convictions  (such  as  those  involving 
the  commodities  or  securities  laws,  theft  or  fraud), 
a  plea  of  nolo  contendere  to  criminal  charges  of 
felonious  conduct,  self-regulatory  organization 
disciplinary  actions,  ahd  pending  ch^es.  A  “yes" 
answer  to  a  disciplinary  history  question  may 
require  furnishing  of  supplemental  documents. 

"  Sections  8a(2)(G)  and  Ba(3KG)  of  the  GEAct,  7 
U.S.C.  12a(2HG)  and  12a(3)(G),  as  amended  by 
sections  208(d)  and  208(^  of  1992  Act,  provide 
that  registration  can  be  denied  if,  among  other 
things,  an  applicant  willfully  makes  any  materially 
falsa  or  misleading  statement  or  omits  to  state  any 
material  fact  in  an  application  or  any  update 
thereto. 


has  had  an  opportunity  for  a  hearing 
and  all  appe^  rights  are  exhausted. 

Thus,  in  general  the  Commission  would 
treat  such  persons  in  a  manner  similar 
to  that  accorded  registrants  under  the 
Act  and  a  proceeding  against  them  as  if 
it  were  a  proceedings  revoke  the 
registration  of  a  registrant.** 

The  Commission  further  notes  that  all 
registrants  and  applicants  for 
regi.stration,  including  FTs  eligible  for 
no-action  relief  as  discussed  herein, 
have  an  obligation  under  Commission 
Rule  3.31  to  report  promptly,  by  means 
of  a  Form  3-R,  any  deficiency, 
inaccuracy  or  change  in  the  registration 
information  previously  provided  to  NFA 
on  the  original  Form  8-R  or  a 
previously-filed  Form  3-R.  If 
information  is  disclosed  on  a  F'orm  3- 
R  or  is  discovered  in  the  course  of 
fitness  checks  that  constitutes  a 
statutory  disqualification  imder  section 
8a(2)  of  the  Act  prior  to  granting 
registration  to  an  FT  eligible  for  relief  in 
accordance  with  the  first  no-action 
position,  such  FT  may  be  subject  to  the 
procedure  relating  to  suspension  of  no¬ 
action  relief  under  proposed  Rule  1.62- 
T(c). 

The  Commission  intends  to  authorize 
NFA  to  perform  the  registration 
processing  function  for  FTs  as  it  has 
previously  authorized  NFA  to  perform 
that  function  for  other  registrant 
categories.  However,  as  is  the  case  for 
FBs,  any  adverse  action  against  FT 
would  be  instituted  by  the  Commission. 
NFA  will  review  the  applications  for 
registration  from  FTs  and  if  such 
applications  are  deficient,  NFA  will  so 
notify  the  FT.  Such  a  notice  will  specify 
a  time  period  for  response  and  failure  to 
respond  may  be  deemed  a  request  to 
withdraw  a  registration  application. 

The  Commission  is  proposing  that  the 
transition  phase  necessary  to  permit 
those  persons  granted  trading  privileges 
prior  to  February  2, 1993  to  file 
registration  applications  would  end  May 
26, 1993,  i.e.,  30  days  after  the  effective 
date  of  final  rules  in  this  area.  The 
Commission  notes,  however,  that  no¬ 
action  relief  for  any  particular  FT  who 
qualifies  for  it  would  be  allowed  to 
continue  beyond  May  26, 1993  until  his 
registration  status  is  resolved  in 
accordance  with  the  proposed  no-action 
position  discussed  above. 


'*See  57  FR  23136  (June  2, 1992)  (amending  the 
C^ommission’s  Part  3  rules  concerning  adverse 
actions  to  implement  the  Commission’s  decision  of 
In  re  Kangles  and  Chamberlain,  (1990-1992 
Transfer  Binder]  (3omm.  Put  L  Rep.  (CCH)  124,855 
(June  6, 1990)  by  providing  equal  treatment  of 
applicants  and  registrants  who  are  subject  to 
statutory  disqualifications). 


2.  Second  No-Action  Position 
The  second  no-action  position  would 
be  set  forth  under  paragraph  (b)  of 
proposed  Rule  1.62-T.  This  would 
apply  to  persons  granted  contract 
market  trading  privileges  after  February 
2, 1993  (and  are  thus  ineligible  to  be 
included  on  a  contract  market  list  in 
accordance  with  proposed  Rule  1.62- 
T(a))  but  on  or  before  April  26, 1993. 

This  proposed  second  no-action 
position  would  presumably  affect  fewer 
persons  than  the  first. 

This  second  no-action  position  would 
require  the  FT  to  file  a  Form  8-41  and 
fingerprint  card  and  proof  of  contract 
market  trading  privileges  with  NFA  on 
or  before  April  26, 1993  that  would 
indicate  an  FT  could  qualify  for  a  TL, 
i.e.,  there  could  be  no  "yes”  answers  to 
the  disciplinary  history  questions.  The 
second  no-action  position  would 
basically  be  intended  to  cover  the  brief 
period  of  time  between  the  filing  of  the 
Form  8-R  and  the  issuance  of  a  TL  by 
NFA.  Since  the  no-action  position  also 
applies  to  the  contract  market  granting 
trading  privileges,  the  person  eligible  for 
the  second  no-action  position  should 
file  a  copy  of  his  Form  8-R  with  the 
contract  market  so  that,  if  there  are  no 
"yes”  answers  to  the  disciplinary 
history  questions,  the  person  can 
continue  trading.  In  order  for  FTs  to  be 
eligible  for  TLs,  the  contract  market 
granting  trading  privileges  must  have 
filed  with  NFA  the  certification  referred 
to  in  Rule  3.40(c),  discussed  below. 

Any  person  who  is  granted  trading 
privileges  after  February  2, 1993  cannot 
trade  after  April  26, 1993  if  he  must 
answer  "yes”  to  any  of  the  disciplinary 
history  questions.  The  Commission 
believes  it  is  appropriate  to  treat  these 
persons  as  applicants  for  registration 
and  thus  make  them  subject  to  the 
standards  applicable  for  TLs  generally. 
After  publication  of  this  release, 
contract  markets  and  prospective  FTs 
are  on  notice  as  to  the  (Dommission’s 
'  proposals  for  implementing  the 
Congressional  mandate  referred  to 
above.  The  Commission  is  not  imposing 
new  standards  for  registration 
eligibility,  but  simply  incorporating  a 
new  registrant  category  into  the  existing 
system  which  sets  forth  explicit 
standards.  The  Commission  is 
proposing  to  establish  the  date  of 
publication  of  the  proposed  rules  as  the 
demarcation  point  after  which  new 
entrants  into  the  affected  category  of 
futures  professionals  should  be  treated 
as  applicants  for  registration.  This 
proposal  is  consistent  with  the 
(Dommission’s  treatment  of  other  new 
registrant  categories  previously  added  to 
the  (DEAct. 
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C.  Normal  Application  Procedures 
An  individual  applying  for 
registration  as  an  FT  who  is  granted 
trading  privileges  after  April  26. 1993  or 
who  otherwise  is  ineligible  for  the  no¬ 
action  relief  discussed  above  would  be 
subject  to  normal  application 
procedures.  In  accordance  with  Rule 
3.11.  the  applicant  must  file  with  NFA 
a  Form  8-R.  fingerprint  card  and  proof 
of  contract  market  trading  privileges. 

The  Commission  is  proposing  to  amend 
Rule  3.40  to  permit  such  applicants  to 
be  granted  TLs  on  essentially  the  same 
basis  currently  available  to  applicants 
for  registration  as  associated  persons 
(APs).  The  Commission  believes  that  the 
primary  rationale  of  the  TL  procedure 
should  apply  equally  to  FT  applicants 
and  AP  applicants — to  enable 
apparently  qualified  applicants  to  begin 
work  as  soon  as  possible  prior  to 
completion  of  a  full  fitness  check.'^  The 
Commission  also  notes  that  currently  an. 
applicant  for  registration  as  an  FB  can 
trade  sc^ely  for  his  own  account  (i.e..  act 
as  an  FT)  while  awaiting  the  granting  of 
regstration  as  an  FB.*^ 

The  key  determinant  of  the 
availability  of  a  TL  is  set  forth  in  Rule 
3.40(a).  which  is  that  the  disciplinary 
history  portion  of  the  applicant’s  Form 
8-R  contain  no  "yes”  answers 
indicating  that  the  applicant  may  be 
subject  to  a  statutory  disqualification 
under  sections  8a(2)  and  8a(3)  of  the 
CEAct.  The  Commission  is  also 
proposing  to  require  that  an  FT 
applicant  (and  an  FB  applicant  in  order 
to  act  as  an  FT  as  well)  would  only  be 
eligible  for  a  TL  if  a  certification  signed 
by  the  chief  operating  officer  of  the 
contract  market  is  on  file  with  NFA. 

This  certification  would  be  modified 
from  that  contained  in  Form  8-R  for 
APs  to  accommodate  FTs  and  FBs 
seeking  a  TL.  and  would  be  based  upon 
the  contract  market’s  review  of  an 
applicant’s  employment,  credit  and 
other  history  in  connection  with  the 
granting  of  trading  privileges.  A  contract 
market  could  submit  a  single  statement 
on  behalf  of  all  FT  (and  FB)  applicants 
with  respect  to  the  reviews  undertaken 
in  connection  with  the  granting  of 
trading  privil^es. 

Unoer  the  TL  procedure  proposed  for 
FT  applicants,  as  is  the  case  for  AP 
applicants,  an  FT  applicant  would  be 
required  to  wait  until  receiving  a  TL 
before  beginning  to  engage  in  activity  as 
an  FT  on  the  floor  of  a  contract  market 


“49  FR  8208, 8210  (March  5, 1984). 

’*  After  the  rules  for  registration  of  FTs  become 
effective,  an  applicant  for  regUtraticm  as  an  FB 
would  be  eligible  to  receive  a  TL  that  would  permit 
him  to  act  as  an  FT  pending  a  determination  of  his 
application  for  registration  as  an  FB. 


or  through  an  electronic  trading  system. 

If  the  applicant  is  eligible  for  a  TL,  it 
should  be  issued  promptly.  However,  an 
incomplete  application  could  delay 
issuance  of  a  TL.  The  Commission  also 
notes  that  if  the  applicant  is  ineligible 
for  a  TL  because  of  a  "yes”  answer  to 
a  disciplinary  history  question,  the  FT 
applicant  cannot  commence  acting  as  an 
FT  unless  and  until  registration  is 
granted. 

D.  Matters  Related  to  Registered  FTs 
Once  a  person  is  registered  as  an  FT, 
he  would  remain  registered  indefinitely 
as  long  as  he  continuously  maintains 
trading  privileges  at  a  contract  market. 
However,  an  FT  whose  registration  is 
suspended,  or  whose  trading  privileges 
at  all  contract  markets  where  ne  had 
such  privileges  were  suspended,  would 
be  prohibited  from  engaging  in  FT 
activities  during  the  period  of 
suspension.  See  proposed  amendment 
to  Rule  3.11(b).  If  an  FT  were  to  lose 
trading  privileges  at  all  contract  markets 
where  he  had  such  privileges,  he  would 
be  eligible  to  receive  a  ’ll.  to  act  as  an 
FT  if  he  were  granted  trading  privileges 
at  any  contract  market  and  he  submitted 
a  new  Form  8-R  and  fingerprint  card  to 
NFA  within  sixty  days  of  termination  of 
the  former  trading  privileges.  In  order  to 
be  eligible  to  receive  a  ’ll.,  the  person’s 
registration  as  an  FT  could  not  be 
suspended  or  revoked,  he  could  not  be 
subject  to  a  pending  adjudicatory 
proceeding  under  the  Act  or  have  been 
permitted  to  withdraw  a  registration 
application  after  institution  of  a 
proceeding  imder  Rule  3.51  within  the 
preceding  year,  he  could  not  have  any 
new  “yes"  answers  to  the  disciplinary 
history  questions  on  Form  8-R  and  the 
contract  market  that  had  granted  trading 
privileges  has  made  the  certification 
referred  to  in  Rule  3.40(c).  If  the  person 
is  eligible  for  a  TL,  the  TL  would  be 
effective  upon  mailing  of  the  Form  8-R 
and  fingerprint  card  but  the  person 
would  be  subject  to  new  fitness 
checks.*® 

If  an  FT  were  to  lose  trading 
privileges  at  all  contract  markets  where 
he  had  such  privileges  and  wanted  to 
register  as  an  FB  at  a  contract  market, 
the  same  procedures  could  apply  only  if 
that  person  had  never  answered  "yes” 
to  any  of  the  disciplinary  history 
questions  on  the  registration  application 
form.  If  such  person  had  ever  answered 
"yes”  to  such  a  question,  even  if  he  was 
previously  registered  as  an  FT  despite 
the  "yes”  answer,  he  must  apply  for  FB 
registration  as  if  he  were  a  new 

An  FB  losing  all  trading  privileges  could  be 
eligible  for  a  TL  to  act  as  an  at  any  contract 

market  under  similar  conditions,  as  discussed  infra. 


applicant.  The  Commission  is  proposing 
this  so  that  such  a  person  would  be 
subject  to  reconsideration  of  his  entire 
fitness  history.  ’This  difference  in 
procedures  for  FTs  and  FBs  is  intended 
to  reflect  the  fact  that  the  former  are  not 
permitted  to  deal  with  customers 
directly.*®  Accordingly,  a  person 
previously  registered  as  an  FT  with  a 
"yes”  answer  to  a  disciplinary  history 
question  at  any  time  would  be  re¬ 
evaluated  even  as  to  previously 
disclosed  matters  before  being  granted 
FB  registration.  The  Commission’s 
reconsideration  of  any  issue  raised  by 
such  an  answer  would  take  into  account 
that  the  person  had  previously 
answered  "yes”  and  that  such  answer 
had  been  previously  passed  upon  in  a 
prior  fitness  inquiry.  See  proposed  Rule 
3.11(c)(l)(ii)(E).*' 

An  FT  who  maintains  trading 
privileges  continuously  at  any  contract 
market  could  be  registered  as  an  FB 
upon  mailing  of  a  Form  3-R  to  NFA 
only  if  he  never  had  answered  "yes”  to 
any  of  the  disciplinary  history 
questions.  If  the  Form  3-R  procedure  is 
applicable,  no  new  fitness  checks  would 
be  performed,  but  any  conditions  or 
restrictions  applicable  to  the  FT 
registration  would  remain  applicable  to 
the  FB  registration.  For  the  reasons 
disctissed  above,  if  an  FT  wanted  to 
become  an  FB  at  the  same  contract 
market  but  had  never  answered  "yes”  to 
disciplinary  history  questions,  he  would 
have  to  apply  for  such  FB  registration, 
like  any  new  applicant,  by  filing  a  new 
Form  8-R  and  fingerprint  card.  The 
proposal  would,  however,  allow  a 
transfer  in  the  opposite  direction.  i.e., 
from  FB  to  FT.  by  means  of  a  Form  3- 
R,  so  long  as  there  is  no  break  in  the 
continuity  of  trading  privileges  (i.e.,  an 
FB  has  privileges  only  at  Exchange  A 
and  desires  to  leave  ^change  A  at  the  ‘ 
close  of  Friday’s  trading  session  and 
start  trading  as  an  FT  at  Exchange  B  the 
following  trading  session).*®  A  Form  3- 
R  could  dso  be  used  by  an  FT  in  the 
following  situations:  (1)  To  report  the 
granting  of  trading  privileges  at  an 
additional  contract  market;  and  (2)  to 
move  firom  one  contract  market  to 


’‘Gndatioiu  in  fitnMS  (tandards  ara  not 
uncommon.  For  axample,  cei^bdn  penons  can  retain 
registration  yet  be  disqualiiieid  firom  service  cm  self- 

regulatory  organization  governing  boards  or _ 

committees.  See  Commission  Rule  1.63, 17  CFR 
1.63. 

*^Tbe  procedures  are  similar  to  those  now  in 
place  for  an  AP  transferring  to  a  new  sponsoring 
firm.  See  Commission  Rule  3.12(d),  17  CFR  3.12(d), 
as  ametuied  S7  FR  23136,  2314S-46. 

’■However,  if  there  is  any  break  in  tradiirg 
privileges,  even  tot  one  day,  a  new  Form  8-R  and 
fingeri»int  card  would  be  required. 
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another  as  an  FT  with  no  break  in  the 
continuity  of  trading  privileges. 

The  Commission  is  also  proposing  to 
amend  Rule  3.31  to  include  FTs, 
applicants  for  registration  as  FTs  and 
those  operating  as  FTs  pursuant  to  no¬ 
action  relief  under  Rule  1.62-T.  Rule 
3.31  requires  deficiencies,  inaccuracies 
and  dtanges  to  infbnnation  on  Form  8- 
R  or  a  supplemental  statement  thereto  to 
be  promptly  reported  to  NPA  on  Form 
3-R.  An  FT  will  not,  however,  be 
required  to  review  on  a  biennial  basis 
the  information  pertaining  to  him  in 
NFA’s  registration  database,  as  is  the 
case  for  an  FB.**  In  this  regard,  the 
Commission  is  proposing  that  FTs  be 
subject  to  a  registration  update 
procedure  comparable  to  that  for  FBs 
(See  Commission  Rule  3.11(dl  us 
amended  by  57  FR  23136,  23140  and  as 
proposed  to  be  further  amended  below) 
but  that  the  update  c^cle  be  every  three 
years.  The  Commission,  however,  is 
requesting  comment  in  view  of  the 
changes  In  procedure  proposed  herein 
whether  it  would  be  1^  burdensome 
for  the  update  cycle  to  be  the  same  as 
for  FBs.  Contract  markets  would  in 
either  case  have  an  obligation  under 
proposed  amttidments  to  Rule  1.62(b)  to 
notify  the  Commission  about  section 
Ba(2)  statutory  disqualifications 
regarding  FTs  witl^  ten  business  days 
of  the  date  upon  which  the  contract 
market  first  uows  of  such  facts  (unless 
such  facts  concern  a  Commission 
initiated  enforcement  action)  and  of 
terminations  of  FT  privileges  for  cause 
under  Commission  Rule  9.11(c).  See 
also  Commission  Rule  3.31(d). 

The  Commission  is  proposing 
technical,  conforming  changes  to  certain 
other  rules  to  include  references  to  FTs 
where  there  are  references  to  FBs. 
including:  Rule  3.4  (which  provides  that 
registration  in  one  caprunty,  such  as  FT. 
does  not  include  registration  in  any 
other  capacity,  such  as  FB,  but  that  an 
FB  need  not  also  register  as  an  FT  to  act 
as  such);  Rule  3.21  (fingerprint 
exemptions);  Rule  3.33  (withdrawal 


**The  Ckmference  Committee  Report  states  tbat: 
(Wlhile  current  Commission  rules  require  that  floor 
brokers  must  renew  their  registration  every  two 
years,  such  frequent  renewals  am  not  needed  to 
fulfill  the  purposes  underlying  the  registiatioa  of 
floor  traders.  The  central  goal  of  raquiring 
registration  of  floor  traders  is  to  assure  tk^  these 
individiutls  are  subject  to  the  same  background 
fitness  checks  as  other  CommiMion  registrants  and 
to  allow  the  Commission  to  act  with  respect  to  the 
person's  registration  in  appropriate  cases.  The 
Conferees  encourage  the  Commission  to  develop 
means  of  maintaining  the  up-to-date  status  of  Boor 
trader  registrations  that  are  less  frequent  than  the 
system  cf  two-year  renewals  requir^  of  floor 
brokers  who  eKscute  purchases  and  sales  for 
customer  accounts. 

See  H.R.  Rep.  No.  978,  KUd  Cong..  2d  Sess.  59 
(1992). 


firom  re^stration),*"  Appendix  A  to  part 
3  (interpretative  statement  with  respect 
to  fitness  determinations);  Rule  10.1 
(Commission  Rules  of  Practice}  and 
Rule  145.6  (public  availability  of 
re^tration  records). 

Tlie  Commission  further  notes  that 
FTs  and  those  considering  applying  for 
registration  as  FTs  should  fo^fiarize 
themselves  generally  with  the 
Commission’s  part  3  registration  rules. 
Even  though  some  part  3  provisions  do 
not  appear  in  this  release  because 
amendment  thereof  is  unnecessary, 
those  provisions  nevertheless  be 

applicable  to  FTs.  The  Commission 
notes  particularly  Rules  3.1 
(definitions),  3.2  (registration  processing 
by  NFA;  notification  of  registration), 

3.22  (supplemental  filing^^  and  3.30 
(current  address  for  purpose  of  delivery 
of  communications  from  the 
Commission  or  NFA).  The  Commission 
further  notes  that  although  only  certain 
portions  of  subparts  B  and  C  of  part  3. 
which  deal  with  TLs  and  denial, 
suspension  or  revocation  of  registration, 
respectively,  are  being  amend^,  FTs 
and  potential  applicants  should 
familiarize  themselves  with  all  of  the 
provisions  of  these  subpaits,  such  as 
termination  of  a  TL  ana  the  procedural 
aspects  of  an  adverse  registration  actioa 
Those  provisions  of  the  (Commission’s 
rules  tl^t  do  not  appear  in  this  release 
may  be  fotmd  at  title  17  of  the  Code  of 
Federal  R^ulations,  as  amended  by  57 
FR  23136  (June  2. 1992). 

The  Commission  also  wishes  to  note 
that  it  is  proposing  amendments  to 
recently  adopted  Rules  3.60  and  3.64  to 
incorporate  FTs  and  applicants  for 
registration  as  FTs  into  the 
Commission’s  procedures  for  advise 
registration  actions  and  for  lifting  or 
modifying  conditions  or  restrictions  on 
registration.^^  As  indicated  above,  FTs 
and  potential  FT  applicants  should 
familiarize  themselves  with  those  rules, 
among  others.  One  aspect  of  the 
proposed  amendments  to  Rules  3.60  and 
3.64  would  also  afiect  FBs  and  FB 
applicants.  Currently,  an  FB  subject  to 


^The  Ckunmissloa  U  propowg  that  FT*  be 
penniltad  to  request  withdrawal  from  registration 
using  a  new  Form  8-W.  The  cnrrent  withdrawal 
bm.  Form  7-W,  would  reraein  eppiicabte  to  firms 
requesting  %vithdrawal,  but  any  FT  or  FB  rei^eeting 
wUbdrav^  would  be  required  to  use  Form  8-W. 
The  use  of  different  forms  for  firm  and  individual 
withdrawal  requests  wrould  be  more  appropriate 
and  would  parallet  Form  7-R  used  by  firms  and 
Form  8-R  nred  by  individuals  when  applying  for 
registration.  This  applies  only  to  voluntary 
withdrawals  and  FTs  or  FBs  will  be  required  to  file 
a  copy  of  Ponn  8-W  widi  each  contract  market 
where  the  FT  has  trading  privilegot.  Where  the 
contract  markat  terminates  tradi^  privileges,  oolks 
of  such  termination  is  required  to  be  provided  to 
NFA  within  twenty  days  under  Ride  3.31(d]. 

57  FR  23136,  23152-23155. 


conditions  or  restrictions  on  his 
registration  can  be  supervised  by 
another  FB  who  meets  certain  criteria 
set  forth  in  the  rule.’*  Sponsma  of 
conditionally  registered  APs  or  FBs 
usually  are  the  registrant’s  employer. 

FTs,  bowevm,  trade  for  their  own 
accounts,  and  die  ordinary  supervisory 
relationships  present  fOT  APs  md  FBs 
do  not  exist  Ifo  the  absence  of  such 
routine  supervisory  relaticmships,  the 
Commission  has  considered  what  other 
entities  may  be  appropriate  supmvisors 
for  conditional  registraticm  purposes. 

The  contract  market  which  has  granted 
the  FT  trading  [vivileges  or  the  clearing 
member  who  handlee  the  FTs  account 
have  existing  relationships  with  the  FT. 
The  pit^s^  amendments  to  Rule  3.60 
would  permit  a  cmiditianed  or 
restricted  FT  to  be  supervised  by  the 
contract  market  that  has  granted  trading 
privileges  itself  or  by  an  officer  of  the 
FTs  clearing  member  if  such  officer  is 
registered  or  listed  as  a  principal  of  a 
registrant  under  the  Act,  although  a 
conditioned  or  restricted  FB  could 
continue  to  be  supervised  by  another 
FB.  A  perstm  barred  from  service  on 
self-regulatory  organization  governing 
boards  m  committees  under  Rule  1.63 
would  also  be  barred  from  acting  as  a 
supervise'  under  the  proposed 
amendments  to  Rule  3.60,  as  is 
currently  the  case  fm  a  8upervis(»y  FB. 
The  Commissicm  specifically  requests 
commit  as  to  how  a  program  for 
supervision  of  a  conditioned  or 
restricted  FT  should  be  structured  and 
whether  other  persons  should  be 
permitted  to  act  to  act  as  a  supervisor  of 
a  conditioned  or  restricted  FT. 

The  Commission  is  also  proposing  to 
add  a  new  paragraph  (1)  to  Rule  3.60  to 
provide  that  in  ad^tion  to  any  action 
with  respect  to  the  undertaking  itself, 
the  feilure  of  a  supervisor  to  fulfill  its 
obligations  with  respect  to  supervision 
or  monitoring  of  any  conditioned  or 
restricted  registrant  as  agreed  to  in  the 
Supplemental  Sponsor  Vilification 
Statement  may  be  deemed  a  violation  of 
that  rule.  This  rule  would  apply  to 
sponsors  of  conditioned  or  restricted 
APs. 


^The  criteria  for  a  supervisor  in  the  proposed 
rule  anMBdinesrt*  aw  that  such  person  not  be 
subject  to  a  pending  a<%idicatary  proceeding 
pursuant  to  the  provisions  of  sections  6(c).  ^d).  Sc 
6d.  8a  or  9  of  the  CEAct  and  not  be  barr^  from 
service  on  SRO  boards  or  committees  besed  on 
disciplinary  history.  See  proposed  amendments  to 
Rule  3.60(bX2Xi>  (A)  and  (C).  These  proposed 
amendments  an  ladmical  and  confoming  in 
nature,  and  the  amendment  to  Rule  3.80(bX2Xi)  (A) 
is  necessitated  by  secflon  209(eXl>  of  the  1992  Act 
redssigeaUiig  subsections  (a)  through  (d)  of  section 
6  of  the  CEAct  ee  subsections  (b)  through  (e). 
respectively.  That  1992  Act  provision  also 
necessitates  the  amendments  to  Rules  1.10QX3Xii). 
3.12(dXlHiv)  and  3.12(iXlKlv)  proposed  herein. 
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II.  Matters  Related  to  FBs 

In  addition  to  the  ability  to  transfer 
from  FB  to  FT  status  bv  means  of  a  Form 
3-R  where  there  is  no  break  in  the 
continuity  of  trading  privileges  and  the 
proposal  to  require  FBs  requesting 
withdrawal  from  registration  to  use 
Form  8-W  instead  of  7-W  referred  to 
above,  the  Commission  is  proposing 
certain  other  rule  amendments 
applicable  to  FBs.  Rule  3.40  would  be 
amended  to  permit  applicants  for 
registration  as  an  FB  to  receive  a  TL  to 
act  as  an  FT  on  essentially  the  same 
basis  as  an  AP  can  receive  a  TL. 
Generally.  TLs  have  not  been  available 
to  FB  applicants.  The  Commission’s 
Division  of  Trading  and  Maricets  has 
previously  granted  no-action  relief  to  a 
limited  category  of  FB  applicants  who 
would  trade  only  for  the  proprietary 
account  of  their  employers  pending  the 
grant  of  registration,  where  the 
employer  is  not  engaged  in  any  public 
customer  business,  is  not  a  vehicle  for 
public  participation  in  securities  or 
commc^ity  interests  and  does  not  sell 
partnership  interests  or  other  interests 
to  the  public. The  Commission 
recognizes  that  such  relief  is  only 
available  to  a  limited  number  of  persons 
and  believes  that,  in  light  of  its 
experience  in  administering  and 
overseeing  registration  of  TOs.  the  fact 
that,  as  noted  above,  current  FB 
applicants  can  act  as  FTs  pending  a 
decision  on  their  FB  registration,  and 
the  proposal  to  allow  11«  for  FTs,  FB 
applicants  should  be  eligible  for  TLs  at 
least  to  act  as  FTs.*^ 

In  light  of  the  proposal  to  permit  TLs 
for  FB  applicants  to  act  as  FTs,  the 
Commission  is  proposing  to  amend  the 
special  registration  procedures  under 
Rule  3.11(c)  applicable  when  an  FB’s 
registration  has  terminated  within  the 
preceding  sixty  days  and  he  seeks  to 
register  again  as  an  FB.  Currently,  so 
long  as  the  FB’s  registration  has  not 
been  revoked  or  suspended,  he  would 
be  granted  registration  upon  mailing  of 
a  new  Form  8-R  and  fingerprint  ca^  to 
NFA.  An  AP  in  somewhat  similar 
circumstances  under  Commission  Rule 
3.12(d)  only  obtains  a  TL  upon  mailing 
of  a  new  Form  8-R  and  fingerprint  card. 
Since  there  have  been  no  for  FB 
applicants,  there  has  been  no  method  to 
give  an  FB  in  these  circumstances  a  TL 
and  he  was  given  a  new  registration,  a 
more  favorable  result  than  for  a 


“CFTC  Advisory  No.  92-1,  (Curreot  Binder] 
Comm.  Put.  L  Rep.  (OCH)  1 25,334  (July  10. 1992). 

^The  Commission  is  also  proposing  certain 
amendments  to  Rules  3.42  and  3.46  so  that  the 
bases  for  terminations  of  TLs  for  APs,  FBs,  FTs  and 
guaranteed  introducing  brokers  will  to  consistent 
and  so  that  the  Commission's  rules  and  NFA's  rules 
in  this  area  will  to  consistent. 


similarly  situated  AP.  Since  the 
Commission  is  now  proposing  TLs  for 
FB  applicants  to  act  as  ^s.  the 
Commission  believes  that  an  FB  seeking 
re-registration  as  an  FB  within  sixty 
days  of  termination  of  his  previous 
registration  should  be  treated  similarly 
to  an  AP  and  eligible  for  a  TL  to  act  as 
an  FT  only  upon  mailing  of  a  new  Form 
8-R  and  fingerprint  card.  In  addition, 
even  to  be  eUgible  for  a  TL  to  act  as  an 
FT,  such  an  1%  would  have  to  meet 
standards  similar  to  those  of  an  AP 
under  Rule  3.12(d): 

(1)  The  person’s  registration  as  an  FB 
could  not  be  suspended  or  revoked; 

(2)  He  could  not  be  subject  to  a 
pending  adjudicatory  proceeding  under 
the  Act  or  have  been  permitted  to 
withdraw  a  registration  application  after 
institution  of  a  proceeding  under  Rule 
3.51  within  the  preceding  year; 

(3)  He  could  not  have  any  new  “yes” 
answers  to  the  disciplinary  history 
questions  on  Form  ^R;  and 

(4)  The  contract  market  that  had 
granted  trading  privileges  has  made  the 
certification  necessary  for  a  'TL  imder 
Rule  3.40(c). 

The  Commission  is  also  proposing  to 
amend  recently-adopted  Rule  3.11(d) 
with  respect  to  the  biennial  review  of 
FB  registration  information.^’  The 
Commission  has  reviewed  this  new  rule 
with  a  view  toward  minimizing  any 
unnecessary  costs  and  burdens  entailed 
in  compliance  with  the  rule.  Based 
upon  this  review,  the  Commission  has 
determined  to  propose  an  amendment  to 
Rule  3.11(d).  The  proposal  states  that 
NFA  shall  provide  each  FB  with  a 
printout  of  current  data  in  NFA’s 
registration  database  on  a  biennial  basis 
and  require  that  an  FB  make  a  filing 
with  NFA  only  if  the  printed 
information  is  incorrect.  In  the  case  of 
incorrect  information,  the  FB  should 
indicate  in  writing  what  corrections 
need  to  be  made.  If  no  corrections  are 
necessary,  no  further  action  by  the  FB 
would  be  required.  Therefore,  if  an  FB 
does  not  return  the  printout  provided  by 
NFA,  the  FB’s  registration  would 
continue  in  effect  and  he  would  be 
deemed  to  have  certified  the  current 
information  as  correct  and  not  be 
deemed  to  have  requested  a  withdrawal 
from  registration  unless  NFA  takes  some 
further  action. 

The  Commission  also  wishes  to  point 
out  that  all  registrants  and  applicants  for 
registration,  including  FBs,  have  an 
obligation  under  Rule  3.31  to  report 
promptly,  by  means  of  a  Form  3-R,  any 
deficiency,  inaccuracy  or  change  in  the 
registration  information  previously 
provided  to  NFA.  This  will  continue  to 


«57FR  23136.  23145. 


be  the  primary  means  used  to  maintain 
an  accurate  and  current  registration 
database  for  the  benefit  of  all  users. 

m.  Role  of  Contract  Markets 

As  noted  above,  contract  markets  will 
have  a  key  role  in  obtaining  no-action 
relief  for  FTs  with  trading  privile^  as 
of  on  or  before  April  26, 1993  under 
Proposed  Rule  1.62-T(a).  The  contract 
ma»et  will  be  required  to  submit  a  list 
of  such  persons  to  NFA,  including 
name,  date  of  birth,  social  security 
number  and  known  statutory 
disqualifications  under  section  8a(2)  of 
the  CEAct,  signed  by  the  chief  operating 
officer  of  the  contract  market,  as  well  as 
a  supplemental  statement  referred  to 
above  regarding  persons  subject  to 
section  8a(2)  statutory  disqualifications 
by  the  effective  date  of  final  rules  with 
respect  to  the  first  no-action  procedure. 
We  reiterate  that  these  lists  should  not 
include  registered  FBs,  but  should 
include  all  FTs  with  trading  privileges 
as  of  February  2. 1993,  even  if  such  FTs 
also  have  trading  privileges  at  another 
contract  market.  *0118  process  is 
important  to  the  contract  market  itself, 
bemuse  the  no-action  position  would 
also  affect  the  contract  market.  Under 
proposed  amendments  to  Rule  1.62,  a 
contract  market  will  generally  be 
required  to  bar  from  acting  as  an  FT  any 
person  not  registered  or  temporarily 
licensed  as  such.  Thus,  a  person  whose 
name  is  not  included  on  tne  list  referred 
to  herein  would  be  required  to  be  barred 
bom  acting  as  an  FT  or  the  contract 
market  would  be  subject  to  enforcement 
action.  Commission  staff  will  check 
trade  register  data  against  these  lists  to 
confirm  compliance. 

The  Commission  also  notes,  as  stated 
above,  that  persons  on  the  list  who  do 
not  file  a  Form  8-R  and  fingerprint  card 
within  the  time  allotted  will  lose  their 
no-action  status  and  would  then  be 
required  to  be  barred  from  acting  as  an 
FT  by  the  contract  market.  Fiuther,  no¬ 
action  status  will  terminate  as  to  a 
person  on  the  list  if  an  interim  order  is 
issued  by  an  AL)  under  Proposed  Rule 
1.62-T(c)  suspending  the  no-action 
position  as  to  the  FT. 

The  Commission  is  also  proposing 
that  in  order  for  FTs  and  FBs  to  be 
eligible  for  TLs.  the  contract  market  that 
has  granted  trading  privileges  must  file 
with  NFA  the  certification  under  Rule 
3.40(c)  discussed  above. 

The  Commission  anticipates  that 
beyond  merely  fulfilling  their 
obligations  under  the  rules,  contract 
markets  may  provide  valuable 
assistance  to  FTs  and  FT  applicants  in 
meeting  their  new  registration 
obligations.  Assistance  in  “getting  it 
right  the  first  time”  should  prove 
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beneficial  to  all  parties  concerned  and 
minimize  the  time  and  cost  involved. 

The  Commission  is  also  proposing  an 
amendment  to  Rule  1.62  to  require  each 
contract  market  to  have  in  effect  and 
enforce  rules  which  require  ethics 
training  of  FBs  and  FTs,  as  discussed 
more  fully  below. 

IV.RoleofNFA 

As  noted  above,  the  Commission 
intends  to  authorize  NFA  to  assume  the 
responsibility  to  process  applications 
for  registration  as  an  FT  and,  where 
appropriate,  grant  TLs  and  registration 
as  an  FT  in  accordance  with  the 
standards  established  by  the  CEAct  and 
Commission  rules  promulgated 
thereunder.  The  Commission  expects  to 
issue  a  delegation  order  authorizing 
NFA  to  perform  certain  registration 
functions  for  FTs  when  it  adopts  final 
rules  in  this  area.  The  Commission  does 
not  intend,  however,  to  authorize  NFA 
to  deny,  condition,  suspend,  restrict  or 
revoke  FT  registration.  NFA*s  authority 
with  respect  to  FTs,  then,  will  be  similar 
to  that  currently  in  effect  with  respect 
to  FBs,  other  than  the  authority  with 
respect  to  TLs.** 

The  effect  of  a  Commission  order 
authorizing  NFA  to  perform  registration 
processing  functions  with  respect  to  FTs 
would  be  that  FT  applicants  and  FTs 
would  file  all  of  their  registration 
materials  (Form  8-R.  fingerprint  card, 
proof  of  contract  market  trading 
privileges,  supplemental  information 
concerning  disciplinary  history,  and 
Form  3— R)  with  NFA.  Where  it  is 
appropriate  for  NFA  to  grant  a  TL  or 
registration,  it  will  do  so.**  However,  if 
derogatory  information  is  disclosed  by 
the  FT  or  applicant  for  registration  as  an 
FT,  or  if  derogatory  information  is 
uncovered  during  the  fitness  checks, 
such  information  will  be  forwarded  to 
the  Commission.  It  would  be  the 
Commission’s  responsibility  to  review 
such  information  and,  where 
appropriate,  institute  adverse  actions 
that  could  lead  to  denying, 
conditioning,  suspending,  restricting  or 
revoking  FT  registration.  The 
Commission  may  provide  guidance  to 
NFA  in  the  review  of  such  information. 


=^51  FR  34490  (September  29. 1986).  If  the 
Commission  adopts  TL  procedures  for  FBs  as 
proposed,  it  would  also  authorize  NFA  to  grant  TLs 
to  applicants  for  registration  as  FBs  to  act  as  FTs 
and  to  terminate  swdi  TLs  pending  a  regishation 
determination  where  appropriate. 

In  order  to  grant  TLs  to  applicants  for 
registration  as  FTs  or  FBs,  NFA  must  have  on  file 
from  the  contract  market  that  has  granted  trading 
privileges  a  certification  as  to  its  review  of  an 
applicant's  employment,  credit  and  other  history  in 
connection  svith  the  granting  of  trading  privileges, 
as  discussed  supra. 


The  (Commission  envisions  that  NFA, 
like  the  contract  markets,  would  serve 
as  a  resource  for  FTs  and  FT  applicants 
in  meeting  their  new  registration 
obligations.  The  NFA  prepares  the 
necessary  forms  referr^  to  above  as 
well  as  booklets  regarding  the 
registration  process.  These  can  be 
obtained  through  NFA’s  Information 
(Center,  which  can  be  reached  at  800- 
621-3570  (outside  Illinois),  800-572- 
9400  (inside  Illinois),  or  312-781-1410. 
Information  Center  personnel  are  also 
available  to  answer  individual 
questions. 

The  (Commission’s  staff  has  discussed 
with  NFA  the  need  to  make  conforming 
changes  in  registration  forms  and 
processing  procedures.**  The 
(Commission  expects  NFA  to  proceed 
expeditiously  to  adopt  conforming 
amendments  to  its  registration  rules  to 
take  account  of  final  Commission  rules 
in  this  regard. 

V.  Ethics  Training  for  Registrants 

Section  210  of  the  1992  Act  adds  a 
new  paragraph  (b)  to  section  4p  of  the 
CEAct  mandating  ethics  training  for 
registrants.**  That  provision  states  that 
the  (Commission  shall  issue  regulations 
to  require  new  registrants,  within  6 
months  after  receiving  such  registration, 
to  attend  a  training  session,  and  all 
other  registrants  to  attend  periodic 
training  sessions,  to  ensure  that 
registrants  understand  their 
responsibilities  to  the  public  under  [the 
CEAct],  including  responsibilities  to 
observe  just  and  equitable  principles  of 
trade,  any  rule  or  regulation  of  the 
(Commission,  any  rule  of  any 
appropriate  contract  market,  registered 
futures  association,  or  other  self- 
regulatory  organization,  or  any  other 


^The  basic  changes  necessary  to  Form  S-R  are 
to  include  a  reference  to  FTs.  For  the  time  being, 
applicants  for  FT  registration  could  use  existing 
forms  and  mark  at  the  top  thereof  "Floor  Trader 
Application." 

’‘"Section  210  of  the  1992  Act  identified  the  class 
of  persons  subject  to  the  ethics  training  requirement 
as  “registrants."  The  Conference  Committee  Report 
also  refers  to  "registrants"  in  its  discussion  of  the 
ethics  training  requirement.  See  H.R.  Rep.  No.  978, 
102  Cong.,  2d  Sess.  60  (1992). 

Commission  registrants  include  both  natural 
persons  and  firms.  The  Commission  is  interpreting 
the  term  "registrant"  as  used  in  Section  210  to 
mean  natural  persons  including  APs  and  principals 
of  firms  to  the  extent  that  such  principals  are 
required  to  be  registered  as  APs  pursuant  to  the 
Commission’s  interpretive  statement  concerning  the 
scope  of  the  registration  requirement  of  Section  4k 
of  the  Act  as  it  applies  to  all  individuals  in  the  line 
of  supervisory  au^ority  with  respect  to  persons 
required  to  register  as  APs  under  the  Act.  See 
Interpretative  Statement  Regarding  the  Scope  of  the 
Term  “Supervision"  in  the  Associated  Person 
Registration  Requirement,  45  FR  54032  (August  14, 
1980). 


applicable  Federal  or  State  law,  rule  or 
reflation. 

To  implement  this  provision,  the 
Conunission  is  proposing  new  Rule 
3.34.  Tliat  rule  would  provide  that  any 
individual  registered  as  a  futures 
commission  merchant  (FCM), 
introducing  broker  (IB),  commodity 
trading  advisor  (CTA),  commodity  pool 
operator  (CPO),  leverage  transaction 
merchant  (LTM),  AP,  TO  or  FT  must 
attend  ethics  training  directed  towards 
the  responsibilities  described  in  section 
210  of  the  1992  Act.**  Some  further 
guidance  as  to  the  types  of  issues  which 
should  be  addressed  are  contained  in 
the  list  of  the  International  Conduct  of 
Business  Principles  **  developed  by 
Working  Party  No.  8  of  the  Technical 
Committee  of  the  International 
Organization  of  Securities  Commissions, 
which  was  adopted  in  )ime,  1990. 
Training  also  should  be  desigried  to 
focus  on  those  functions  performed  by 
the  category  of  registrant  receiving 
instruction.  The  ^mmission  is  also 
proposing  that  an  individual’s  initial 
training  be  at  least  four  hours  in 
duration  and  that  periodic  training 
thereafter  be  at  least  a  one-hour  session 
every  three  years.  The  training  must  be 
provided  by  a  self-regulatory 
organization  as  defined  in  (Commission 
Rule  1.3(ee),  an  entity  that  meets  the 
criteria  set  forth  in  section  501(c)(3)  of 
the  Internal  Revenue  Ckide  (such  as  the 
Futures  Industry  Institute,**  an  entity 
accredited  to  conduct  continuing 
education  programs  by  a  state 
professional  licensing  authority  in  the 
fields  of  law,  finance,  accounting  or 
economics,  or  a  trade  association  or 


^These  responsibilities  are  to  observe  (ust  and 
equitable  principles  of  trade,  any  rule  or  regulation 
of  the  Commission,  any  rule  of  any  appropriate 
contract  market,  registered  futures  ass^ation,  or 
other  self-regulatory  organization,  or  any  other 
applicable  f^eral  or  state  law,  rule  or  regulation. 

In  this  connection,  reference  to  Commission 
interpretations  and  decisions  with  respect  to 
specific  fact  situations  may  be  helpful. 

These  principles  are:  To  act  honestly  and  fairly 
and  with  due  skill,  care  and  diligence  in  the  best 
interests  of  customers  and  the  integrity  of  the 
market;  to  have  and  employ  effectively  the 
resources  and  procedures  which  are  needed  for  the 
proper  performance  of  business  activities;  to  know 
your  customer's  financial  situation  and  investment 
expoimce;  to  disclose  relevant  material 
information  in  dealings  svith  customers;  and  to 
avoid  conflicts  of  interests. 

“‘These  criteria  include:  an  entity  organized  and 
operated  exclusively  for  religious,  charitable, 
scientific,  testing  for  public  safety,  literary  or 
educational  purposes,  or  to  foster  national  or 
iniemational  amateur  sports  competition  (subject  to 
certain  conditions),  or  for  the  prevention  of  cruelty 
to  children  or  animals,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any  private 
shareholder  or  individual,  no  substantial  part  of  the 
activities  of  which  is  carrying  on  propaganda,  or 
otherwise  attempting  to  influence  legislation,  and 
which  does  not  attempt  to  participate  or  intervene 
in  political  campaigns. 
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other  person  approved  by  the 
Commission  who  ofiers  a  program  for 
this  purpose.  The  Qmuni^cm  is, 
however,  requesting  comment  on 
whether  adcUtional  criteria  for  vendors 
should  be  developed,  or  wdiether 
vendors*  programs  should  be  subject  to 
audit. 

The  Commission  recognizes  that  it 
may  be  diCBcult  for  registrants  located 
sul^antial  distances  from  major 
metropolitan  areas  to  attend  in*person 
training  sessicms  offered  by  appropriate 
vendors  without  incurring  significant 
expense  or  business  disruption.  It 
would  be  acceptable  for  such  registrants 
to  fulfill  their  ethics  training  obligation 
through  a  computerized  *‘self-training'’ 
program,  the  viewing  of  videotapes  or 
other  materials  provided  by  appropriate 
vendors  designra  to  facilitate  ethics 
training  for  which  completion  can  be 
'  substantiated  without  undue  burdens  on 
registrants.  Such  substantiation 
contemplates,  for  example,  an 
interactive  computerize  training 
program  that  requires  the  registrant’s 
participation  and  return  of  such 
computer  disk  to  the  vendor  for 
verification  of  such  participation  and 
the  issuance  of  a  certificate  so  signifying 
by  the  vendor  to  the  registrant.  Tlie 
registrant  would  have  to  maintain  that 
certificate  as  a  record  subject  to  audit  as 
discussed  below.  The  Ck)mmission  also 
proposes  to  recognize  training  programs 
ofiered  on  an  in-house  basis  by 
registered  firms  if  such  programs  are 
ofiered  pursuant  to  a  plan  of  instruction 
develo{^  by  a  self-regulatory 
organization,  501(c)(3)  institution  or 
other  entity  specified  in  the  rule. 

As  to  the  time  period  within  which 
such  training  must  be  taken,  the 
Commission  is  proposing  a  general 
framework  of  six  months  following 
registration,  as  mandated  by  the  1992 
Act,  and  thereafter  every  tluoe  years. 
However,  several  exceptions  to  these 
requirements  would  be  provided.  If  a 
person  is  registered  when  Rule  3.34 
becomes  effective,  or  if  a  person 
becomes  registered  after  Rule  3.34 
becomes  effective  and  has  been 
registered  at  any  time  during  the  two- 
year  period  immediately  preceding  the 
date  such  individual’s  most  recent 
application  for  registration  was  received 
by  NFA,^^  the  person  would  not  be 
considered  a  “new”  registrant  and, 
accordingly,  would  be  subject  only  to 
the  periodic  three-year  training 
requirement. 

”Thi*  two-yMT  ^window”  conwponda  to  Om 
time  {MTunelcn  mK  by  NFA  requiring  re-pessing  of 
tbe  Netiona]  Commodity  FuturM  Examination 
(Series  3  test)  in  order  to  be  granted  registration. 
NFA  Registration  Rule  401. 


Any  person  who  would  be  considered 
a  new  registrant  generally  would  be 
required  to  attend  ethics  training  within 
six  months  after  receiving  such 
registration.  However,  the  Commission 
is  proposing  that  if  a  niw  registrant 
attended  ethics  training  Mdthin  six 
months  prior  to  applying  for 
registration,  the  requirement  for  training 
within  six  months  after  being  granted 
registration  would  be  considered 
satisfied.  The  Commission  is  making 
this  proposal  for  the  following  reasons. 
The  preparation  for  the  Series  3  test  and 
the  items  to  be  covered  by  ethics 
training  will  tend  to  overlap  to  some 
degree.  Preparation  for  that  test  will 
occur  shortly  before  registration  is 
granted  in  most  cases  and  the 
Commission  believes  if  such 
preparation  and  ethics  training  are  taken 
on  a  fairly  contemporaneous  l^is, 
attending  ethics  training  within  what 
would  probably  be  about  one  year’s  time 
would  ordinarily  be  unnecessary.  Tbe 
Commission  anticipates  that  providers 
of  Series  3  test  preparation  may  also 
wish  to  offer  ethics  training  and  that  it 
may  be  convenient  to  attend  both 
training  classes  at  about  the  same  time. 
This  is  especially  true  for  those  who 
may  be  required  to  travel  a  substantial 
distance  to  attend  these  training 
sessions  who  could  thus  fulfill  the 
ethics  training  requirement  without 
making  an  additional  trip.^ 

The  Commission  is  also  proposing  to 
require  maintenance  of  evidence  of 
attendance  at  ethics  training  in 
accordance  with  Commission  Rule  1.31. 
An  individual  registered  as  an  FCM,  IB, 
CTA,  CPO,  or  LTM  would  have  to 
maintain  the  evidence  himself.  In  the 
case  of  an  AP,  each  of  the  AP’s  sponsors 
would  have  to  maintain  such  evidence. 
In  the  case  of  an  FB  or  FT,  each  contract 
market  that  has  granted  trading 
privileges  to  the  FB  or  FT  would  be 
requir^  to  maintain  such  evidence 
itself.  Evidence  of  attendance  could 
consist  of  a  certificate  of  attendance  for 
the  requisite  number  of  hours  from  an 
appropriate  vendor.  Where  a  firm 
decides  that  it  would  be  more  efficient 
and  economical  to  use  materials  from  an 
appropriate  vendor  in-house  rather  than 
having  its  APs  attend  the  training  at  the 
vendor’s  site,  the  firm  must  retain 
evidence  it  has  obtained  the  necessary 
program  materials  frnm  an  appropriate 
vendor  and  taken  steps  to  conduct  in- 
house  training  on  the  basis  of  these 
materials  as  required  by  Ride  3.34.  The 
evidence  of  ethics  training  would  be 

**T1m  Commiasion  U  thus  interpreting  the  six 
UKMith  requirement  of  the  Act  to  permit  training 
urilhin  six  months  prim  to  applying  for  registration 
m  six  months  after  registration  is  granted. 


subject  to  inspection  during  audits  of 
firms  required  to  be  conducted  by  NFA 
and  other  self-regulatory  organizations 
(SROs)  and  during  reviews  of  contract 
maricet  operations.  It  would  be  part  of  a 
firm’s  supervisorv  obligation  to  assure 
that  training  has  been  attended  by  APs 
and  failure  of  an  AP  to  attend  as 
required  could  subject  both  the  AP  and 
his  sponsors  to  enforcement  acticm. 
Similarly,  a  contract  market  has  an 
affirmative  obligation  under  proposed 
amendments  to  Rule  1.62  to  assure  its 
FBs  and  FTa  receive  appropriate  ethics 
training  and  failure  of  an  FB  or  FT  to  do 
so  could  result  in  enforcement  action 
against  the  FB  or  FT  and  the  contract 
market. 

Although  the  Commission  is  only 
proposing  that  evidence  of  ethics 
trainkig  ^  maintained  subject  to 
inspection  as  discussed  above,  the 
Commission  specifically  requests 
comment  concerning  a  requirement  that, 
in  addition  to  the  recordkeeping 
requiremmit,  evidence  of  etffics  training 
be  filed  with  the  Commission  and/or,  as 
appropriate,  SRO. 

u  connection  with  the  ethics  training 
requirement,  the  Commission 
spedfically  requests  comment  as  to 
whether  firms  should  be  permitted  to 
provide  their  own  in-house  training 
program  for  APs  in  lieu  of  being 
required  to  use  materials  of  an  approved 
vendor  and,  if  so,  as  to  what  minimum 
standards  should  apply  to  in-house 
programs.  The  Commission  is  also 
requesting  comment  as  to  whether 
fuller  guidance  should  be  provided  as 
to  other  ethics  training  programs  to 
assure  compliance  with  the  statutory 
mandate  of  the  1992  Act. 

VL  Suspension  of  Registrants  Charged 
With  Felonies 

Section  227  of  the  1992  Act  creates  a 
new  section  8a(ll)  of  the  CEAct,  which 
authorizes  the  Commission  to  adopt 
rules  permitting  the  Conunission  to 
suspend  or  modify  the  registration  of 
any  registrant  under  the  CEAct  who  is 
charged  with  the  commission  of  or 
participation  in  a  felony  involving  a 
violation  of  the  CEAct  or  of  any  other 
provision  of  Federal  or  state  law  that 
would  reflect  on  the  honesty  or  the 
fitness  of  the  registrant  to  act  as  a 
fiduciary,  if  the  Commission  also 
determines  that  continued  registration 
of  the  person  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission.  The  1992 
Act  provides  that  the  Commission  shall 
have  the  burden  of  showing  that  the 
continued  registration  of  the  person  may 
pose  a  threat  to  the  public  interest  or 
may  threaten  to  impair  public 
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confidence  in  any  market  regulated  by 
the  Commission.  Such  a  requirement 
differs  from  the  burden  associated  with 
statutory  disqualifications  under 
sections  8a(2)  and  8a(3)  of  the  CEAct 
which,  if  shown,  shift  the  burden  to  the 
applicant  or  registrant  to  demonstrate 
why  his  registration  would  not  pose  a 
substantial  risk  to  the  public.  Unlike 
other  suspensions  of  registration,  which 
are  limited  to  six  months,  a  suspension 
or  modification  of  registration  under 
new  section  8a(ll)  of  the  CEAct  shall 
remain  in  efiect  imtil  tbe  information, 
indictment  or  complaint  forming  the 
basis  for  the  suspension  or  modification 
is  disposed  of  or  until  the  suspension  or 
modification  is  terminated  by  the 
Commission. 

The  Commission  is  proposing  new 
Rule  3.56  to  implement  this  authority. 
The  rule  would  provide  for  a  hearing 
chiefly  on  written  submissions, 
although  the  Administrative  Law  Judge 
(ALJ)  shall  grant  an  oral  hearing  upon 
the  written  request  of  the  registrant 
unless  the  Division  of  Enforcement  can 
demonstrate  that  there  is  no  genuine 
issue  of  material  fact  to  be  determined. 
As  part  of  the  written  submissions,  a 
registrant  charged  with  a  felony  could 
present  a  Supplemental  Sponsor 
Certification  Statement  signed  by  an 
appropriate  sponsor,  floor  broker  or,  in 
tlie  case  of  an  FT,  supervising  registrant 
or  contract  market  in  support  of  having 
his  registration  modified  rather  than 
suspended.  The  proposed  Rule  3.56  is 
modeled  on  certain  portions  of  Rules 
3.55  and  3.60  as  well  as  section  227  of 
the  1992  Act,  with  notice  to  the 
registrant,  an  opporttmity  for  response 
by  the  registrant,  and  an  opportunity  for 
reply  by  the  Division  of  Enforcement  to 
the  registrant’s  response.  The 
Commission  envisages  a  streamlined 
procedme  and  is  proposing  that  an  ALJ 
make  his  determination  on  such  a 
matter  within  thirty  days  after  tlie  last 
written  submission  or  oral  hearing. 

The  Commission  reminds  all 
registrants  that,  if  they  are  indicted,  they 
are  required  to  update  their  registration 
applications  by  means  of  a  Form  3-R  in 
accordance  with  Commission  Rule  3.31 
to  note  that  they  have  a  “yes”  answer 
in  response  to  ^estion  13  on  Form  7- 
R  or  Question  16  on  Form  8-R. 
Appropriate  supplemental 
documentation  should  be  supplied. 

Vn.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-611  (1988),  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rules  discussed  herein 


will  afreet  IBs,  FCMs,  APs,  FBs,  FTs, 
CTAs,  CPOs  and  LT^^.  The 
Commission  has  already  established 
certain  definitions  of  “small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  small  entities  in  accordance  with 
the  RFA.®®  FCMs,  registered  CPOs  and 
LTMs  have  been  determined  not  to  be 
small  entities  under  the  RFA.  With 
respect  to  the  other  registrant  categories 
that  may  be  afrected  by  these  rules,  the 
Commission  is  carrying  out 
Congressional  mandates  by  proposing 
these  rules.  The  Commission  is 
proposing  to  incorporate  registration  of 
FTs  into  the  existing  registration 
structure  applicable  to  other  registrants. 
By  proposing  the  temporary  no-action 
positions  referred  to  herein,  as  well  as 
TLs,  without  biennial  review  of 
information,®®  the  Commission  is 
attempting  to  accomplish  registration  of 
FTs  in  the  manner  that  is  least 
disruptive  to  ongoing  businesses  and 
most  efficient  and  expeditious, 
consistent  with  the  public  interest. 

Ethics  training  is  also  being  proposed 
pursuant  to  Congressional  mandate.  The 
Commission  believes  its  proposed 
schedule  for  periodic  training  and  the 
ability  to  obtain  training  materials  from 
an  appropriate  vendor  in  lieu  of 
attendance  at  the  vendor’s  site  should 
reduce  the  potential  impact  of 
compliance  with  the  ethics  training 
requirement  on  small  entities. 

Suspension  of  registrants  charged 
with  felonies  is  another  proposal  put 
forth  in  response  to  Congressional 
mandate.  Tbe  burden  is  on  the 
Commission  to  demonstrate  that 
continued  registration  of  such  person 
does,  or  is  likely  to,  pose  a  threat  to  the 
public  interest  or  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission,  so  the 
rule  being  proposed  under  this 
Congressional  authority  should  not 
impose  an  imdue  burden  on  small 
entities. 

Therefore,  the  Acting  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b), 
that  the  rules  proposed  herein  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  nonetheless  invites 
comments  from  any  person  or  entity 
which  believes  that  these  proposed 
rules  and  rule  amendments  would  have 
a  significant  impact  on  its  operations. 


><■47  FR  18618-18621  (April  30, 1982). 

^See  H.R.  Rep.  No.  978, 102  Cong.,  2d  Sess.  59 
(1992). 


B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1990 
(PRA),  44  U.S.a  3501-3512  (1988), 
imposes  certain  requirements  on  fMeral 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  has  submitted  these 
proposed  rules  and  rule  amendments 
and  their  associated  information 
collection  requirements  to  the  Office  of 
Management  and  Budget.  The  burden 
associated  with  this  entire  collection, 
including  these  proposed  rules  and  rule 
amendments,  is  as  follows: 

Average  Burden  Hours  per 
Response — 0.80. 

Number  of  Respondents — 5,980. 

Frequency  of  Response — On  Occasion 
and  Triennially. 

The  burden  associated  with  these 
specific  rules,  as  proposed  to  be 
amended,  is  as  follows: 

Average  Burden  Hours  Per 
Response — 0.10. 

Number  of  Respondents — 5,800. 

Frequency  of  Response — On  Occasion 
and  Triennially. 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  these  rules  as  amended  should 
contact  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3220, 
NEOB,  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  0MB  are 
available  from  Joe  F.  Mink,  CFTC 
Clearance  Officer,  2033  K  Street  NW., 
Washington,  DC  20581,  (202)  254-9735. 

List  of  Subjects 
17  CFR  Parti 

Brokers.  Commodity  futiues. 

17  CFR  Part  3 

Brokers,  Registration. 

17  CFR  Part  10 

Administrative  practice  and 
procedme. 

17  CFR  Part  145 

Freedom  of  information. 

Accordingly,  the  (Commission, 
pursuant  to  the  authority  contained  in 
the  (Commodity  Exchange  Act  and,  in 
particular.  Sections  la.  4c.  4e,  4f,  4g,  4p, 
6d,  8a  and  17  thereof  (7  U.S.C.  2.  6c,  6e, 
6f.  6g,  6p,  13a-2, 12a  and  21).  as 
amended  by  the  Futures  Trading 
Practices  Act  of  1992,  Public  Law  102- 
546,  hereby  proposes  to  amend  parts  1. 
3. 10  and  145  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 
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PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1  is 
proposed  to  be  revised  to  read  as 
follows; 

Authority:  7  U.S.C  2. 2a.  4. 4a,  6. 6a.  6b, 

6c,  ed,  6e,  6f.  6g,  6h.  61. 61, 6k,  6l,  6m,  6n, 

6o,  6p.  7, 7a,  7b,  8. 9. 12, 12a.  12c.  13a,  13a- 
1, 16. 16a.  19, 21, 23  and  24.  unless 
otherwise  stated. 

2.  Section  1.3  is  proposed  to  be 
amended  by  revising  paragraph  (x)  to 
read  as  follows: 

i1.3  DafinMona. 

•  *  •  •  * 

(x)  Floor  trader.  This  term  means  any 
person  who,  in  or  surrounding  any  pit, 
ring,  post,  or  other  place  provided  by  a 
contract  market  for  the  meeting  of 
persons  similarly  engaged,  pu^ases  or 
sells  solely  for  such  person’s  own 
account,  or  has  been  authorized  by  a 
contract  market  to  purdiase  or  sell  for 
such  person’s  own  account,  any 
commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract 
market  and  shall  include  any  person 
required  to  register  as  a  floor  trader 
under  the  Act  by  virtue  of  part  33  of  this 
chapter. 

*  *  «  •  * 

3.  Section  1.10  is  proposed  to  be 
amended  by  revising  p^graph  (i)(2)(ii) 
to  read  as  follows: 

fl.10  RnsncM  reports  of  futurea 
commission  merchants  and  introducing 
brokers. 

***** 

())••• 

(2)*  *  * 

(ii)  There  is  filed  against  the  fiitures 
commission  merchant  an  adjudicatory 
proceeding  brought  by  or  before  the 
Commission  pvu*suant  to  the  provisions 
of  sections  6(c),  6(d),  6c,  6d.  8a  or  9  of 
the  Act  or  §§  3.55,  3.56  or  3.60  of  this 
chapter. 

***** 

4.  Section  1.62  is  proposed  to  be 
revised  to  read  as  follows: 

§1.62  Contract  market  rsquirament  for 
floor  broker  and  floor  trader  registration. 

(a)(1)  Each  contract  market  shall 
adopt,  maintain  in  effiact,  and  enforce 
rules  which  have  become  effective 
pursuant  to  section  5a(12)  of  the  Act 
and  S  1.41  and  which  provide  that  no 
person  in  or  surrounding  any  pit,  ring, 
post,  or  other  place  provided  by  such 
contract  maricet  for  Uie  meeting  of 
persons  similarly  engaged: 

(i)  Shall  purchase  or  sell  for  any  other 
person  any  commodity  for  future 
delivery,  or  any  cmnmodity  option,  on 


or  subject  to  the  rules  of  that  contract 
market,  imless  such  person  is  registered 
as  a  floor  broker,  or 

(ii)  Shall  purchase  or  sell  solely  for 
such  person’s  own  accmmt,  any 
commodity  for  future  delivery,  or  any 
commodity  option,  on  or  subject  to  the 
rules  of  that  contract  market,  unless 
such  person  is  registered  or  has  been 
granted  a  temporary  license  as  a  floor 
trader,  or  has  been  granted  a  temporary 
license  as  a  floor  bi^er  to  act  as  a  floor 
trader,  in  accordance  with  section  4f  of 
the  Act  and  §  3.11  or  $  3.40  of  this 
chapter,  and  such  registration  has 
neither  been  revoked  nor  withdrawn: 
Provided,  however,  ’That  such  rules 
must  provide  that  a  floor  broker  or  floor 
trader  will  be  prohibited  from  engaging 
in  activities  requiring  registration  imder 
the  Act  or  from  representing  such  floor 
broker  or  floor  trader  is  a  registrant 
under  the  Act  or  the  representative  or 
agent  of  any  registrant  during  the 
pendency  of  any  suspension  of  such 
person’s  registration, 

(2)  Each  contract  market  shall  also 
adopt,  maintain  in  eflect  and  enforce 
rules  which  have  become  effective 
pursuant  to  section  5a(12)  of  the  Act 
and  §  1.41  which  provide  for  requests 
for  withdrawal  of  floor  broker  or  floor 
trader  registration  using  Form  8-W  in 
accordance  with  §  3.33  of  this  chapter, 
which  require  training  of  floor  brokers 
and  floor  traders  in  accordance  with 
§  3.34  of  this  chapter  and  which  require 
review  of  registration  information  by 
floor  brokers  every  two  years  and  by 
floor  traders  every  three  years  in 
accordance  with  §  3.11(d)  of  this 
chapter. 

(b)  Each  contract  mari^et  must  notify 
the  Commission  of  any  facts  r^arding  a 
floor  broker  or  floor  trader  or  an 
applicant  for  registration  as  a  floor 
broker  or  floor  trader,  or  a  floor  trader 
whose  name  appears  on  a  list  submitted 
in  accordance  with  §  1.62-T(a)  in  order 
to  qualify  for  a  temporary  no-action 
position  thereunder,  who  has  been 
granted  trading  privileges  at  the  contract 
market,  which  are  set  forth  as  statutory 
disqualifications  in  section  8a(2)  of  the 
Act  (unless  such  facts  result  from  an 
enforcement  action  filed  by  the 
Commission)  or  which  are  terminations 
of  floor  trading  privileges  for  cause 
under  §  9.11(c)  of  this  chapter  within 
ten  business  days  of  the  date  upon 
which  the  contract  market  first  knows  of 
such  facts.  Notice  to  the  Commissicm 
shall  be  sufficient  if  the  contract  market 
gives  notice  to  the  Director  of  the 
Division  of  Trading  and  Markets  or  the 
Director’s  designee  by  telephone  and 
confirms  such  notice  in  writing  by 
certified  or  registered  mail  or  e^valent 
means  to  the  ^mmission  at  its 


Washington,  DC  office  (Attn:  Chief 
Counsel,  Di^sion  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  DC  20581). 

5.  Section  1.62-T  is  proposed  to  be 
added  to  read  as  follows: 

f1.62-T  No^ctlon  poeMona  with  respect 
to  floor  traders. 

(a)  Notwithstanding  any  other 
provision  of  law,  if  a  contract  market 
submits  to  the  National  Futures 
Association  by  April  26, 1993  a  list  of 
flo<»  traders  who  were  granted  trading 
privileges  on  that  contract  market  on  or 
Mfore  February  2, 1993,  and  whose 
floor  trading  privileges  remain  in  effect, 
which  includes  the  name,  date  of  birth 
and  social  security  number  of  such  floor 
traders,  as  well  as  focts  regarding  such 
floor  traders  which  are  set  forth  as 
statutory  disqualifications  in  section 
8a(2)  of  the  Act  if  the  contract  market 
knows  of  such  facts,  and  such  list  is 
signed  by  the  chief  operating  officer  of 
the  contract  market,  the  Commission 
will  not  commence  an  enforcement 
proceeding  against  a  floor  trader  on  that 
list  based  solely  upon  the  floor  trader’s 
failure  to  register  under  section  4f  of  the 
Act  and  §  3.11  of  this  chapter,  nor  will 
the  Commission  conunence  an 
enforcement  proceeding  against  the 
contract  market  under  §  1.62  for  failing 
to  bar  such  floor  trader  from  operating 
as  such:  Provided,  however,  that  for 
those  floor  traders  listed  as  to  whom  the 
contract  market  knows  of  facts  set  forth 
as  statutory  disqualifications  in  sectimi 
8a(2)  of  the  Act,  the  no-action  positicm 
contained  in  paragraph  (a)  of  this 
section  will  only  apply  if  the  contract 
market  submits  a  supplemental 
statement  signed  by  the  chief  operating 
officer  of  the  contract  market  stating 
that,  in  light  of  the  Congressional 
mandate  requiring  registration  of  floor 
traders  under  the  Act,  the  contract 
market  understands  its  responsibility  to 
take  affirmative  action  to  conduct 
appropriate  surveillance  of  such  floor 
traders.  These  no-action  positions  shall 
expire  upon  the  floor’s  trader  being 
granted  or  denied  registration  under  the 
Act,  or  on  May  26. 1993,  whichever 
comes  earliest:  Provided,  however,  that 
if  the  floor  trader  files  an  application  for 
registration  in  accordance  with  §  3.11  of 
this  chapter  with  the  National  Futures 
Association  by  May  26, 1993,  the  no¬ 
action  positions  for  the  floor  trader  and 
the  contract  market  as  to  such  floor 
trader  %rill  be  extended  until  the  floor 
trader  is  granted  or  denied  registraticm 
under  the  Act,  unless  an  Administrative 
Law  Judge  issues  an  interim  order 
suspending  the  no-action  position  as  to 
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such  floor  trader  in  accordance  with 
paragraph  (c)  of  this  section. 

(b)  Notwithstanding  any  other 
provision  of  law,  if  a  floor  trader  who 
was  granted  trading  privileges  cm  a 
contract  market  after  February  2, 1993 
but  on  or  before  April  26, 1993,  files  an 
application  for  registration  as  a  floor 
trader  in  accordance  Mrith  §  3.11  of  this 
chapter  with  the  National  Futures 
Association  on  or  before  April  26, 1993 
demonstrating  that  the  floor  trader 
would  qualify  to  receive  a  temporary 
license  under  §  3.40  of  this  chapter,  and 
the  contract  market  granting  trading 
privileges  has  filed  with  the  National 
Futures  Association  the  certification 
referred  to  in  §  3.40(c)  of  this  chapter, 
the  Commission  will  not  commence  an 
enforcement  proceeding  against  such  a 
floor  trader  based  solely  upon  the  floor 
trader’s  failure  to  register  under  section 
4f  of  the  Act  and  §  3.11  of  this  chapter, 
nor  will  the  Commission  commence  an 
enforcement  proceeding  against  the 
contract  market  imder  §  1.62  of  this  part 
for  failing  to  bar  such  floor  trader  firom 
so  operating.  These  no-action  positions 
for  the  floor  trader  and  the  contract 
market  shall  expire  upon  the  floor 
trader’s  being  granted  a  temporary 
license  under  the  Act. 

(c)  Suspension  of  no-action  position 
under  paragraph  (a)  of  this  section 
pursuant  to  section  8a(2)  of  the  Act. — 

(1)  Notice.  On  the  basis  of  information 
obtained  by  the  Commission,  the 
Commission  may  at  any  time  serve 
notice  upon  a  floor  trader  whose  name 
appears  on  a  list  submitted  in 
accordance  with  paragraph  (a)  of  this 
section  that: 

(1)  The  Commission  alleges  and  is 
prepared  to  prove  that  such  floor  trader 
is  subject  to  one  or  more  of  the  statutory 
disqualifications  set  forth  in  section 
8a(2)  of  the  Act; 

(ii)  An  Administrative  Law  Judge 
shall  make  a  determination,  based  upon 
written  evidence,  as  to  whether  the  floor 
trader  is  subject  to  such  statutory 
disqualification:  and 

(iii)  If  the  floor  trader  is  found  to  be 
subject  to  a  statutory  disqualification, 
the  no-action  status  of  the  floor  trader 
under  paragraph  (a)  of  this  section  may 
be  suspended  and  the  floor  trader 
ordered  to  show  cause  why  registration 
should  not  be  denied. 

(2)  Written  submission.  If  the  floor 
trader  wishes  to  challenge  the  accuracy 
of  the  allegations  set  forth  in  the  notice, 
the  floor  trader  may  submit  written 
evidence  limited  to  the  type  described 
in  §  3.60(b)(1)  of  this  chapter.  Such 
written  submission  must  be  served  upon 
the  Division  of  Enforcement  and  filed 
with  the  Hearing  Cleii^  Mrithin  twenty 


days  of  the  date  of  service  of  notice  to 
the  floor  trader. 

(3)  Reply.  Within  ten  days  of  receipt 
of  any  written  submission  filed  by  the 
floor  trader,  the  Division  of  Enforcement 
may  serve  upon  the  floor  trader  and  file 
with  the  He^ng  Clerk  a  reply. 

(4)  Determination  by  Administrative 
Law  Judge.  A  determination  by  the 
Administrative  Law  Judge  as  to  whether 
the  floor  trader  is  subject  to  a  statutory 
disqualification  must  be  based  upon  the 
evidence  of  the  statutory 
disqualification,  notice  with  proof  of 
service,  the  written  submission,  if  any, 
filed  by  the  floor  trader  in  response 
thereto,  any  written  reply  submitted  by 
the  Division  of  Enforcement  and  such 
other  papers  as  the  Administrative  Law 
Judge  may  require  or  permit. 

(^  Suspension  ana  order  to  show 
cause,  (i)  If  the  floor  trader  is  found  to 
be  subject  to  a  statutory  disqualification, 
the  Administrative  Law  Judge,  within 
thirty  days  after  receipt  of  the  floor 
trader’s  written  submission,  if  any,  and 
any  reply  thereto,  shall  issue  an  interim 
order  suspending  the  no-action  status  of 
the  floor  trader  under  paragraph  (a)  of 
this  section  and  requiring  the  floor 
trader  to  show  cause  within  twenty  days 
of  the  date  of  the  order  why, 
notwithstanding  the  existence  of  the 
statutory  disqualification,  the 
registration  of  the  floor  trader  should 
not  be  denied.  The  no-action  status  of 
the  floor  trader  shall  be  suspended, 
effective  five  days  after  the  order  to 
show  cause  is  served  upon  the  floor 
trader  in  accordance  with  §  3.50(a)  of 
this  chapter,  until  a  final  order  with 
respect  to  the  order  to  show  cause  has 
been  issued:  Provided.  That  if  the  sole 
basis  upon  which  the  floor  trader  is 
subject  to  statutory  disqualification  is 
the  existence  of  a  temporary  order, 
judgment  or  decree  of  the  type 
described  in  section  8a(2)(C)  of  the  Act, 
the  order  to  show  cause  idiall  not  be 
issded  and  the  floor  trader  shall  be 
suspended  until  such  time  as  the 
temporary  order,  judgment  or  decree 
shall  have  expired:  Provided,  however, 
'That  in  no  event  shall  the  floor  trader’s 
no-action  status  be  suspended  for  a 
period  to  exceed  six  months. 

(ii)  If  the  floor  trader  is  found  not  to 
be  subject  to  a  statutory  disqualificati(Hi, 
the  Administrative  Law  Judge  shall 
issue  an  order  to  that  effect  and  the 
Hearing  Clerk  shall  promptly  serve  a 
copy  of  such  order  on  the  floor  trader, 
the  Division  of  Trading  and  Markets  and 
the  Division  of  Enforcement.  Such  order 
shall  be  effective  as  a  final  order  of  the 
Commission  fifteen  days  after  the  date 
it  is  served  upon  the  floor  trader  in 
accordance  with  the  provisions  of 
§  3.50(a)  of  this  chapter  unless  a  timely 


application  finr  review  is  filed  in 
accordance  with  §  10.102  of  this 
chapt».  The  appellate  procedures  set 
forth  in  $§  10.102, 10.103, 10.104, 

10.106, 10.107  and  10.109  of  this 
chapter  shall  apply  to  any  appeal 
brought  under  paragraph  (d)  of  this 
section. 

(6)  Further  proceedings.  If  an  order  to 
show  cause  is  issued  pursuant  to 
paragraph  (c)(5)(i)  of  this  section, 

Kulher  proce^ings  on  such  order  shall 
be  conducted  in  accordance  with  the 
provisions  of  §  3.60(b)  through  (j)  of  this 
chapter. 

PART  5-REGISTRATION 

6.  ’The  authority  citation  for  part  3  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  7  U.S.C  la,  2, 6, 6a,  6b,  6c.  6d, 
6e,  6f.  6g.  6h,  6i,  6k.  61. 6m,  6n,  6o.  6p.  8, 

9. 9a.  12. 12a.  13b.  18. 19,  21  and  23. 

7.  *1110  authority  citations  at  the  end 
of  each  section  and  at  the  beginning  of 
each  subpait  and  Appendix  A  are 
proposed  to  be  removed. 

Subpart  A — Registration 

8.  Section  3.4  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

f3.4  Regietration  in  one  capacity  not 
included  in  registration  In  any  other 
capacity. 

(a)  Except  as  may  be  otherwise 
prodded  in  the  Act  or  in  any  rule, 
regulation,  or  order  of  the  Commission, 
each  futures  commission  merchant, 
floor  broker,  floor  trader,  associated 
person,  commodity  trading  advisor, 
commodity  pool  operator,  introducing 
broker  and  leverage  transaction 
merchant  must  register  as  such  under 
the  Act.  Registration  in  one  capacity 
under  the  Act  shall  not  include 
registration  in  any  other  capacity: 
Provided,  however,  that  a  registered 
floor  broker  need  not  also  register  as  a 
floor  trader  in  order  to  engage  in  activity 
as  a  floor  trader. 

***** 

9.  Section  3.11  is  proposed  to  be 
revised  to  read  as  follows: 

i3.11  Ragiatradon  of  floor  brokers  and 
floor  traders. 

(a)  Application  for  registration.  (1) 
Application  for  registration  as  a  floor 
broker  or  floor  trader  must  be  on  Form 
8-R,  completed  and  filed  with  the 
National  Futures  Association  in 
accordance  with  the  instructions 
thereto.  Each  Form  8-R  filed  in 
accordance  with  paragraph  (a)  of  this 
section  must  be  accompanied  by  the 
fingerprints  of  the  applicant  on  a 
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fingerprint  card  provided  for  that 
purpose  by  the  National  Futures 
Association,  except  that  a  fingerprint 
card  need  not  be  filed  by  any  applicant 
who  has  a  current  Form  B-R  on  file  with 
the  Commission  or  the  National  Futures 
Association. 

(2)  An  applicant  for  registration  as  a 
floor  broker  or  floor  trader  will  not  be 
registered  as  a  floor  broker  or  floor 
trader,  respectively,  or  granted  a 
temporary  license  to  act  as  a  floor 
trader,  unless  the  applicant  has  been 
granted  trading  privileges  by  a  board  of 
trade  designated  as  a  contract  market  by 
the  Commission. 

(3)  When  the  Commission  or  the 
National  Futures  Association 
determines  that  an  applicant  for 
registration  as  a  floor  broker  or  floor 
trader  is  not  disqualified  fium  such 
registration  or  temporary  license,  the 
National  Futrires  Association  will 
provide  notification  in  writing  to  the 
applicant  and  to  any  contract  market 
that  has  granted  the  applicant  trading 
privileges  that  the  applicant’s 
registration  as  a  floor  broker  or  floor 
trader,  respectively,  or  temporary 
license  to  act  as  a  floor  trader,  is 
granted. 

(b)  Duration  of  registration.  A  person 
registered  as  a  floor  broker  or  floor 
trader  in  accordance  with  paragraphs  (a) 
or  (c)  of  this  section,  and  whose 
registration  has  neither  been  revoked 
nor  withdrawn,  will  continue  to  be  so 
registered  unless  such  person’s  trading 
privileges  on  all  contract  markets  have 
ceased.  Such  person  will  be  prohibited 
from  engaging  in  activities  requiring 
registration  under  the  Act  or  ^m 
representing  himself  to  be  a  registrant 
under  the  Act  or  the  representative  or 
agent  of  any  registrant  during  the 
pendency  of  any  suspension  of  such 
registration  or  of  all  such  trading 
privileges.  In  accordance  with  $  3.31(d), 
each  contract  market  that  has  granted 
trading  privileges  to  a  person  who  is 
registered,  or  has  applied  for 
registration,  as  a  floor  broker  or  floor 
trader,  must  notify  the  National  Futures 
Association  within  twenty  days  after 
such  person’s  trading  privileges  on  such 
contract  market  have  ceased. 

(c)  Special  registration  for  certain 
persons  where  there  is  a  break  in 
continuity  of  trading  privileges.  (l)(i) 
Floor  broker.  Any  person  whose 
registration  as  a  floor  broker  has 
terminated  within  the  preceding  sixty 
days  and  who  is  grant^  trading 
privileges  by  any  contract  market  will 
be  granted  a  temporary  license  to  act  in 
the  capacity  of  a  floor  trader  upon 
mailing  to  the  National  Futures 
Association  of  a  Form  8-R  completed 
and  filed  in  accordance  with  the 


instructions  thereto,  accompanied  by 
the  fingerprints  of  the  floor  broker  on  a 
fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
piupose  and,  if  applicable,  a 
Supplemental  Sponsor  Certification 
Statement  signed  by  the  new  sponsor 
(who  must  meet  the  requirements  set 
forth  in  §  3.60fo)(2)(i)  (A)  and  (C))  that 
contains  conditions  identical  to  those 
agreed  to  by  the  previous  sponsor, 
provided  that: 

(A)  Such  person’s  registration  as  a 
floor  broker  is  not  suspended  or 
revoked; 

(B)  There  is  no  pending  adjudicatory 
proceeding  against  such  person  under 
sections  6(c),  6(d).  6c,  6d,  8a  or  9  of  the 
Act  or  §§  3.55  or  3.60  and,  within  the 
preceding  twelve  months,  the 
Commission  has  not  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
initiating  the  procedures  provided  in 
§3.51; 

(C)  The  Disciplinary  History  questions 
(items  14-18)  of  such  person’s 
registration  application  contain  no 
“yes”  answers,  or  none  except  those 
arising  firom  a  matter  which  already  has 
been  disclosed  in  connection  with  a 
previous  application  for  registration  in 
any  capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thirty  days  previously  in  an 
amendment  to  such  application;  and 

(D)  The  contract  market  that  has 
granted  trading  privileges  has  made  the 
certification  reouired  under  §  3.40(c). 

(ii)  Floor  traaer.  Any  person  whose 
registration  as  a  floor  trader  has 
terminated  within  the  preceding  sixty 
days  and  who  is  grant^  trading 
privileges  by  any  contract  market  will 
be  granted  a  temporary  license  to  act  in 
the  capacity  of  a  floor  trader  upon 
mailing  to  the  National  Futures 
Association  of  a  Form  8-R  completed 
cmd  filed  in  accordance  with  the 
instructions  thereto,  accompanied  by 
the  fingerprints  of  the  floor  trader  on  a 
fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose  and,  if  applicable,  a 
Supplemental  Sponsor  Certification 
Statement  signed  by  the  new  sponsor 
(who  must  meet  the  requirements  set 
forth  in  §  3.60(b)(2)(i)  (A)  and  (C)  that 
contains  conditions  identical  to  those 
agreed  to  by  the  previous  sponsor, 
provided  that: 

(A)  Such  person’s  registration  as  a 
floor  trader  is  not  suspended  or  revoked; 

(B)  There  in  no  pending  adjudicatory 
proceeding  against  such  person  imder 
sections  6(c),  6(d),  6c.  6d.  8a  or  9  of  the 
Act  or  §§  3.55  or  3.60  and,  within  the 
preceding  twelve  months,  the 
Commission  has  not  permitted  the 


withdrawal  of  an  application  for 
registration  in  any  capacity  after 
initiating  the  procedures  provided  in 
§3.51; 

(C)  The  Disciplinary  History  questions 
(items  14-18)  of  such  person’s 
registration  application  contain  no 
“yes”  answers,  or  none  except  those 
arising  firom  a  matter  which  already  has 
been  msclosed  in  connection  with  a 
previous  application  for  registration  in 
any  capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
&an  thirty  days  previously  in  an 
amendment  to  such  application;  and 

(D)  The  contract  market  that  has 
granted  trading  privileges  has  made  the 
certification  required  under  §  3.40(c)  of 
this  part. 

(E)  If  such  person  is  seeking 
registration  as  a  floor  broker,  he  will  be 
granted  a  temporary  license  to  act  in  the 
capacity  of  floor  trader  under  the  same 
conditions  set  forth  in  paragraph 
(c)(l)(ii)  introductory  text  and 
paragraphs  (c)(l)(ii)  (AMD)  of  this 
section,  except  that,  in  lieu  of  the 
condition  set  forth  in  piiragraph 
(c)(l)(ii)(C)  of  this  section,  such  person’s 
previously  filed  Form  8-R  and  Forms  3- 
R,  if  any,  must  contain  no  “Yes” 
answers  to  the  Disciplinary  History 
questions  (items  14-18)  and  his  new 
Form  8-R  also  miist  contain  no  “Yes” 
answers  to  the  Disciplinary  History 
questions  (items  14-18). 

(F)  A  temporary  license  received  in 
accordance  with  paragraph  (c)(1)  of  this 
section  shall  be  subject  to  the  provisions 
of  §§3.41, 3.42  and  3.43. 

(2)  Transfer  of  registration  category 
where  there  is  no  break  in  continuity  of 
trading  privileges,  (i)  Any  person 
registered  as  a  floor  broker  who 
continuously  maintains  trading 
privileges  at  any  contract  market  that 
has  made  the  certification  required 
under  §  3.40  will  be  registered  as,  and 
in  the  capacity  of,  a  floor  trader  upon 
mailing  to  the  National  Futures 
Association  of  a  Form  3-R  completed 
and  filed  in  accordance  with  the 
instructions  thereto  indicating  the 
intention  to  change  registration 
category,  accompanied  by  evidence  of 

new  contract  market,  i/applicable.  Any 
person  changing  registration  categories 
in  accordance  with  this  paragraph  shall 
remain  subject  to  any  conditions  or 
restrictions  applicable  to  the  previous 


trader  who  continuously  maintains 
trading  privileges  at  any  contract  market 
that  has  made  the  certification  required 
under  §  3.40  of  this  part  will  be 
registered  as.  and  in  the  capacity  of,  a 
floor  broker  upon  mailing  to  the 
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National  Futures  Association  of  a  Form 
3-R  completed  and  filed  in  accordance 
with  the  instructions  thereto  indicating 
the  intention  to  change  registration 
category,  provided  his  previously  filed 
Form  8-R  and  any'Forms  3-R,  as  well 
as  the  Form  3-R  indicating  the  intention 
to  change  registration  category,  contain 
no  "Yes”  answers  to  the  Disciplinary 
History  questions  (items  14-18), 
accompanied  by  evidence  of  the 
granting  of  trading  privileges  at  the  new 
contract  market,  if  applicable.  Any 
person  changing  registration  categories 
in  accordance  with  this  paragraph  shall 
remain  subject  to  any  conditions  or 
restrictions  applicable  to  the  previous 
registration. 

(d)  Review  of  floor  broker  or  floor 
trader  re^stration  information.  Every 
two  years  in  the  case  of  a  floor  broker 
and  every  three  years  in  the  case  of  a 
floor  trader,  the  National  Futures 
Association  shall  provide  each  such 
registrant  with  a  printout  of  information 
contained  in  the  National  Futures 
Association’s  registration  database 
regarding  such  registrant.  This  printout 
shall  be  promptly  reviewed  by  the  floor 
broker  or  floor  trader.  If  the  information 
contained  therein  is  correct,  the  floor 
broker  or  floor  trader  need  not  take  any 
further  action.  If  the  information 
contained  therein  is  incorrect,  the  floor 
broker  or  floor  trader  must  indicate 
what  changes  are  necessary  and  return 
the  printout  promptly  to  the  National 
Futures  Association  with  appropriate  • 
changes.  The  failure  of  a  registrant  to 
return  the  printout  will  be  deemed  to 
constitute  recertification  of  the 
registration  information  contained 
therein. 

10.  Section  3.12  is  proposed  to  be 
amended  by  revising  paragraphs 
(d)(l)(iv)  and  (i)(l)(iv)  to  read  as 
follows: 

§3.12  Registration  o(  associated  persona 
of  futures  commission  merchants, 
introducing  brokers,  commodity  trading 
advisors,  commodity  pool  operators  and 
leverage  transaction  n  srchants. 
***** 

(d)*  *  * 

(D*  *  * 

(iv)  Whether  there  is  a  pending 
adjudicatory  proceeding  under  sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  or 
§§  3.55, 3.56  or  3.60  or  if,  within  the 
preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
§  3.51  and,  if  so,  that  the  sponsor  has 
been  given  a  copy  of  the  notice  of  the 


institution  of  a  proceeding  in 
connection  therewith; 

*  *  *  *  * 

(1) *  *  * 

(D*  *  * 

(iv)  Whether  there  is  a  pending 
adjudicatory  proceeding  under  sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  or 
§§  3.55,  3.56  or  3.60  of  if,  within  the 
preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
§  3.51  and,  if  so,  that  the  sponsor  has 
been  given  a  copy  of  the  notice  of  the 
institution  of  a  proceeding  in 
connection  therewith: 
***** 

11.  Section  3.21  is  proposed  to  be 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

§  3.21  Exemptions  from  fingerprinting 
requirements  in  certain  cases. 
***** 

(b)*  *  * 

(2)  With  respect  to  fingerprints  of  a 
floor  broker  or  floor  trader.  The 
applicant  for  registration;  or 

***** 

12.  Section  3.31  is  proposed  to  be 
amended  by  revising  the  first  sentence 
of  paragraph  (a),  and  paragraphs  (b)  and 
(d)  to  read  as  follows: 

§  3.31  Deficiencies,  inaccuracies,  and 
changes,  to  be  reported. 

(a)  Each  applicant  or  registrant  as  a 
futures  commission  merchant, 
commodity  trading  advisor,  commodity 
pool  operator,  introducing  broker,  or 
leverage  transaction  merchant  must,  in 
accordance  with  the  instructions 
thereto,  promptly  correct  any  deficiency 
or  inaccuracy  in  Form  7^  or  Schedule 
D  of  Form  7-R  which  no  longer  renders 
accurate  and  current  the  information 
contained  therein.  *  *  • 

(b)  Each  applicant  or  registrant  as  a 
floor  broker,  floor  trader  or  associated 
person,  each  person  who  qualifies  for 
the  temporary  no-action  positions  under 
§  1.62-T  of  tUs  chapter,  and  each 
principal  of  a  futures  commission 
merchant,  commodity  trading  advisor, 
commodity  pool  operator,  introducing 
broker,  or  leverage  transaction  merchant 
must,  in  accordance  with  the 
instructions  thereto,  promptly  correct 
any  deficiency  or  inaccuracy  in  the 
Form  8-R  or  supplemental  statement 
thereto  which  no  longer  renders 
accurate  and  current  the  information 
contained  in  the  Form  8-R  or 
supplemental  statement.  Each  such 
correction  must  be  made  on  Form  3-R 
and  must  be  prepared  and  filed  in 


accordance  with  the  instructions 
thereto. 

***** 

(d)  Each  contract  market  that  has 
granted  trading  privileges  to  a  person 
who  is  registered,  has  received  a 
temporary  license,  or  has  applied  for 
registration  as  a  floor  broker  or  floor 
trader,  or  whose  name  appears  on  a  list 
of  floor  traders  submitted  in  accordance 
with  S  1.62-T(a)  of  this  chapter  or  who 
has  submitted  an  application  for 
registration  under  §  1.62-T(b)  of  this 
chapter  in  order  to  qualify  for  temporary 
no-action  positions  thereunder,  must 
notify  the  National  Futures  Association 
within  twenty  days  after  such  person 
has  ceased  having  trading  privileges  on 
such  contract  market. 
***** 

13.  Section  3.33  is  proposed  to  be 
amended  by  revising  paragraph  (a) 
introducto^  text,  the  first  sentence  of 
paragraph  (b)  int^uctory  text, 
paragraph  (e)  and  paragraph  (f) 
intn^uctory  text  to  read  as  follows: 

§3.33  Withdrawal  from  registration. 

(a)  A  futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator, 
leverage  transaction  merchant,  floor 
broker  or  floor  trader  may  request  that 
its  registration  be  withdrawn  in 
accordance  with  the  requirements  of 
this  section  if: 

***** 

(b)  A  request  for  withdrawal  from 
registration  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  or  leverage  transaction 
merchant  must  be  made  on  Form  7-W, 
and  a  request  for  withdrawal  from 
registration  as  a  floor  broker  or  floor 
trader  must  be  made  on  Form  8-W, 
completed  and  filed  with  National 
Futures  Association  in  accordance  with 
the  instructions  thereto.  *  *  * 
***** 

(e)  A  request  for  withdrawal  firom 
registration  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  leverage  transaction 
merchant  on  Form  7-W,  and  a  request 
for  withdrawal  from  registration  as  a 
floor  broker  or  floor  trader  on  Form  8- 
W,  must  be  sent  to  the  National  Futures 
Association,  Registration  Office,  200 
West  Madison  Street,  Chicago,  Illinois 
60606  and  a  copy  of  such  request  must 
be  sent  by  the  National  Futures 
Association  within  three  business  days 
of  the  receipt  of  such  withdrawal 
request  to  the  Commodity  Futures 
Trading  Commission,  Division  of 
Trading  and  Markets,  Registration  Unit, 
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2033  K  Street,  NW.,  Washington,  DC 
20581.  In  addition,  any  floor  broker  or 
floor  trader  requesting  vrithdrawal  from 
registration  must  file  a  copy  of  his  Form 
8-W  %vith  each  contract  market  that  has 
granted  him  trading  privileges.  Within 
three  business  days  of  any 
determination  by  the  National  Futures 
Association  under  $  3.10(d)  of  this  part 
to  treat  the  failure  by  a  registrant  to  file 
an  annual  Form  7-R  as  a  request  for 
withdrawal,  the  National  Futures 
Association  shall  send  the  Commission 
notice  of  that  determination. 

(f)  Except  as  otherwise  provided  in 
§  3.10(d),  a  request  for  withdrawal  from 
registration  will  become  effective  on  the 
thirtieth  day  after  receipt  of  such 
request  by  the  National  Futrires 
Association,  or  earlier  upon  written 
notice  from  the  National  Futures 
Association  (with  the  written 
concurrence  of  the  Commission)  of  the 
granting  of  such  request,  unless  prior  to 
the  eflective  date: 

***** 

14.  Section  3.34  is  proposed  to  be 
added  to  read  as  follows: 

§  3.34  Mandatory  ethics  training  for 
registrants. 

(a)  Any  individual  registered  as  a 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator, 
leverage  transaction  merchant, 
associated  person,  floor  broker  or  floor 
trader  under  the  Act  must  attend  ethics 
training  to  ensure  that  he  understands 
his  responsibilities  to  the  public  imder 
the  Act,  including  responsibilities: 

(1)  To  observe  )ust  and  equitable 
principles  of  trade,  any  rule  or 
regulation  of  the  Commission,  any  rule 
of  any  appropriate  contract  market, 
registered  futures  association,  or  other 
self-regulatory  organization,  or  any 
other  applicable  federal  or  state  law, 
rule  or  regulation; 

(2)  To  act  honestly  and  fairly  and  with 
due  skill,  care  and  diligence  in  the  best 
interests  of  his  customers  and  the 
integrity  of  the  market; 

(3)  To  have  and  employ  eflectively  the 
resources  and  procedures  which  are 
needed  for  the  proper  performance  of 
his  business  activities; 

(4)  To  know  the  financial  situation 
and  investment  experience  of  his 
customers; 

(5)  To  disclose  material  information 
in  dealings  with  his  customers;  and 

(6)  To  avoid  conflicts  of  interest. 

(b)  The  training  required  by  this 
section  must: 

(1)  Be  at  least  four  hours  in  duration 
for  an  individual’s  initial  session  and 
one  hour  in  duration  for  subsequent 
periodic  sessions; 


(2)  Provide  a  description  of  the 
requirements  of  the  Act  and  rules 
promulgated  thereimder  concerning 
treatment  of  customer  orders  and 
handling  of  customer  business; 

(3)  Cover  the  subject  matter  referred  to 
in  paragraph  (a)  of  this  section,  as  it 
pertains  to  the  registration  category  in 
which  the  person  is  registered  or 
seeking  registration;  and 

(4)  ^  provided  by  or  pursuant  to  a 
program  of  training  (including 
videotape  or  electronic  presentation) 
sponsored  by  a  self-regulatory 
organization,  an  entity  that  meets  the 
criteria  set  forth  in  section  501(c)(3)  of 
the  Internal  Revenue  Code,  an  entity 
accredited  to  conduct  continuing 
education  programs  by  a  state 
professional  licensing  authority  in  the 
fields  of  law,  finance,  accounting  or 
economics,  or  a  trade  association  or 
other  person  the  program  of  which  is 
approved  by  the  Commission  for  this 
purpose. 

(c)  Any  individual  granted 
registration  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  leverage  transaction 
merchant,  associated  person  or  floor 
broker  under  the  Act  after  the  eflective 
date  of  this  section  who  has  not  been 
duly  registered  under  the  Act  at  any 
time  during  the  two-year  period 
immediately  preceding  the  date  such 
individual’s  application  for  registration 
was  received  by  the  National  Futures 
Association,  must  attend  training 
referred  to  in  this  section  within  six 
months  after  being  granted  registration, 
and  thereafter  every  three  years.  Any 
individual  registered  as  a  floor  trader 
under  the  Act  after  the  eflective  date  of 
this  section  who  has  not  been  duly 
registered  under  the  Act  during  the  two- 
year  period  immediately  preening  the 
date  such  individual’s  application  for 
registration  was  received  by  the 
National  Futures  Association,  and 
whose  name  did  not  appear  on  a  list 
submitted  by  a  contract  market  to  the 
National  Futiues  Association  in 
accordance  with  §  1.62-T(a)  of  this 
chapter  or  who  did  not  file  his 
registration  application  in  accordance 
with  §  1.62-T(bj  of  this  chapter  must 
attend  training  within  six  months  after 
being  granted  registration,  and  thereafter 
every  three  years.  All  other  individual 
registrants  must  attend  the  training 
referred  to  in  this  section  every  three 
years.  The  requirement  that  new 
registrants  attend  ethics  training  within 
six  months  of  being  granted  registration 
can  be  satisfied  if  such  training  is  taken 
within  six  months  prior  to  the  registrant 
having  filed  his  application  for 
registration. 


(d)  Evidence  of  attendance  at  ethics 
training,  including  evidence  of 
compl^on  of  videotape  or  electronic 
trailing,  must  be  maintained  in 
accordwee  with  §  1.31  of  this  chapter 
by: 

(1)  An  individual  registered  as  a 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisory,  commodity  pool  operator,  or 
leverage  transaction  merchant; 

(2)  In  the  case  of  an  associated  person, 
by  each  sponsor  of  the  associated 
person;  and 

(3)  In  the  case  of  a  floor  broker  or  floor 
trader,  by  each  contract  market  that  has 
granted  trading  privileges  to  the  floor 
broker  or  floor  trader. 

Subpart  S— Temporary  Ucansea 

15.  Section  3.40  is  proposed  to  be 
amended  by  revising  the  section 
heading,  the  introductory  text  of  the 
section  and  paragraph  (c)  to  read  as 
follows: 

i  3.40  Temporary  licenaing  of  applicants 
for  associated  person,  floor  broker  or  floor 
trader  registration. 

Notwithstanding  any  other  provision 
of  these  regulations  and  pursuant  to  the 
terms  and  conditions  of  this  subpart,  the 
National  Futures  Association  may  grant 
a  temporary  license  to  any  applicant  for 
registration  as  an  associated  person, 
floor  broker  (to  act  in  the  capacity  of  a 
floor  trader)  or  floor  trader  upon  the 
contemporaneous  filing  with  the 
National  Futures  Association  of: 
***** 

(c)  If  the  applicant  is  applying  for 
registration  as  an  associate  person,  the 
sponsor’s  certification  requii^  by 
§  3.12(c),  and  if  the  applicant  is 
applying  for  registration  as  a  floor 
broker  or  floor  trader,  evidence  that  the 
applicant  has  been  granted  trading 
privileges  by  a  contract  market  that  has 
filed  with  the  National  Futures 
Association  a  certification  signed  by  its 
chief  operating  officer  with  respect  to 
the  review  of  an  applicant’s 
employment,  credit  and  other  history  in 
connection  with  the  granting  of  trading 
privileges. 

***** 

16.  Section  3.41  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S3.41  Restrictiona  upon  activitiM. 

(a)  Subject  to  the  provisions  of  §  3.42 
of  this  part  and  all  of  the  obligations 
imposM  on  such  registrants  under  the 
Act  (in  particular,  section  14  thereof) 
and  the  rules,  regulations  and  orders 
thereunder,  an  applicant  for  registration 
as  an  associated  person  who  has 
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received  written  notification  that  a 
temporary  license  has  been  granted  may 
act  in  the  capacity  of  an  ass^ated 
person,  and  an  applicant  for  registration 
as  a  floor  broker  or  floor  trader  who  has 
received  written  notification  that  a 
temporary  license  has  been  granted  may 
act  in  the  capacity  of  a  floor  trader. 

*  *  Ik  •  * 

17.  Section  3.42  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(2), 
(a)(4),  (a)(5),  and  (a)(8),  by  adding 
paragraphs  (a)(7)  and  (a)(8),  and  by 
revising  paragraph  (b)  to  read  as  follows: 

§3.42  Tennination. 

(а) *  *  * 

(2)  Immediately  upon  termination  of 
the  association  of  the  applicant  for 
registration  as  an  associated  person  with 
the  registrant  which  filed  the 
sponsorship  certification,  or 
immediately  upon  loss  of  trading 
privileges  on  all  contract  markets  on 
which  such  trading  privileges  are  held 
by  an  applicant  for  registration  as  a  floor 
broker  or  floor  trader  as  described  in 
§  3.40(c); 

***** 

(4)  Immediately  upon  failure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penalty  within  the  time 
permitted  under  sections  6(e).  6b  or 
6c(d)  of  the  Act; 

(5)  Immediately  upon  failvue  to  pay 
the  ^11  amount  of  a  reparation  order 
within  the  time  permitted  imder  section 
14(f)  of  the  Act; 

(б)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  part 
180  of  this  chapter  within  the  time 
permitted  for  such  compliance  as 
specified  in  section  10(^  of  National 
Futures  Association’s  Code  of 
Arbitration  or  the  comparable  time 
period  specified  in  the  rules  of  a 
contract  market  or  other  appropriate 
arbitration  forum; 

(7)  Immediately  upon  the  revocation 
or  withdrawal  of  the  registration  of  the 
applicant’s  sponsor,  or 

(8)  Immediately  upon  notice  to  the 
applicant  and  the  applicant’s  sponsor  or 
the  contract  market  that  has  granted  the 
applicant  trading  privileges  that: 

(i)  The  applicant  failed  to  disclose 
relevant  disciplinary  history 
information  in  response  to  items  14 
through  18  on  the  applicant’s  Form  8- 
R;  or 

(ii)  An  event  has  occurred  leading  to 
an  affirmative  response  to  any  of  items 
14  through  18  on  the  applicant’s  Form 
8-R. 

(b)  Upon  termination,  the  applicant 
may  not  engage  in  any  activity  which 
requires  registration  with  the 


Commission  as  an  associated  person, 
floor  broker  or  floor  trader. 

18.  Section  3.43  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(1) 
and  (b)(2)  to  read  as  follows: 

§3.43  Relationahip  to  reglelration. 
***** 

(b)*  *  * 

(1)  A  determination  by  the  National 
Futiues  Association  that  the  applicant  is 
qualified  for  registration  as  an 
associated  person,  floor  broker  or  floor 
trader;  or 

(2)  Ibe  expiration  of  six  months  from 
the  date  of  issuance  unless  a  notice  has 
been  issued  under  §  3.60  of  the 
initiation  of  a  proceeding  to  deny 
registration  imder  section  8a(2)  or  8a(3) 
of  the  Act. 

19.  Section  3.46  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§3.46  Termination. 

(а)  A  temporary  license  shall 
terminate: 

(1)  Five  days  after  service  upon  the 
applicant  of  a  notice  by  the  National 
Futures  Association  that  the  applicant 
for  registration  may  be  found  subject  to 
a  statutory  disqualification  fixim 
registration; 

(2)  Immediately  upon  termination  of 
the  applicant’s  guarantee  agreement  in 
accordance  with  §  1.10  (j)(4)(ii)  or  (j)(5) 
of  this  chapter,  unless  a  new  guarantee 
agreement  is  filed  in  accordance  with 
§  3.45(b)  of  this  subpart; 

(3)  Immediately  upon  the  failure  of  an 
applicant  to  respond  to  a  written  request 
by  the  Commission  or  the  National 
Futiures  Association  for  clarification  of 
information  set  forth  in  the  application 
of  the  applicant  or  any  principal 
(including  any  branch  office  manager) 
thereof  or  for  the  resubmission  of  a 
fingerprint  card  pursuant  to  §  3.44(c)  of 
this  subpart  in  accordance  with  such 
request; 

(4)  Immediately  upon  the  revocation 
or  withdrawal  of  the  guarantor  futures 
commission  merchant’s  registration. 

(5)  Immediately  upon  the  withdrawal 
of  the  registration  application  pursuant 
to  §  3.44(c)  of  this  subpart; 

(б)  Immediately  upon  failure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penalty  within  the  time 
permitted  under  sections  6(e).  6b  or 
6c(d)  of  the  Act; 

(7)  Immediately  upon  failure  to  pay 
the  ^11  amount  of  a  reparation  order 
within  the  time  permitted  under  section 
14(f)  of  the  Act; 

(8)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  part 
180  of  this  chapter  within  the  time 


permitted  for  such  compliance  as 
specified  in  section  10(^  of  National 
Futures  Association’s  Code  of 
Arbitration  or  the  comparable  time 
period  specified  in  the  rules  of  a 
contract  market  or  other  appropriate 
arbitration  forum; 

(0)  Whenever  a  person  not  listed  as  a 
principal  on  the  applicant’s  initial 
registration  application  becomes  a 
principal  under  §  3.1(a);  or 

(10)  Immediately  upon  notice  to  the 
applicant  and  the  guarantor  futures 
commission  merchant  that; 

(1)  The  applicant  or  any  principal 
(including -any  branch  officer  manager) 
failed  to  disclose  relevant  disciplinary 
history  information  in  response  to  items 
11  through  15  on  the  applicant’s  Form  - 
7-R  or  items  14  throu^  18  on  a 
prindpal’s  Form  8-R;  or 

(11)  An  event  has  occurred  leading  to 
an  affirmative  response  to  any  of  items 
11  through  15  on  the  applicant’s  Form 
7-R  or  items  14  throu^  18  on  a 
principal’s  Form  8-R, 
***** 

20.  Section  3.47  is  proposed  to  be 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

§  3.47  Relationship  to  registration. 
***** 

(b)*  *  * 

(2)  The  expiration  of  six  months  from 
the  date  of  issuance  unless  a  notice  has 
been  issued  under  §  3.60  of  the 
initiation  of  a  proceeding  to  deny 
registration  under  sections  8a(2)  or  8a(3) 
of  the  Act. 

Subpart  0— Denial,  Suspension  or 
Revocation  of  Registration 

21.  Section  3.55  is  proposed  to  be 
amended  by  revising  paragraph  (e)(1)  to 
read  as  follows: 

§3.55  Suspension  and  revocation  of 
registration  pursuant  to  section  8a(2)  of  the 
Act 

***** 

(e)  Suspension  and  order  to  show 
cause.  (1)  If  the  registrant  is  foimd  to  be 
subject  to  a  statutory  disqualification, 
the  Administrative  Law  Judge,  within 
thirty  days  after  receipt  of  the 
registrant’s  written  submission,  if  any, 
and  any  reply  thereto,  shall  issue  an 
interim  order  suspending  the 
registration  of  the  registrant  and 
requiring  the  registrant  to  show  cause 
within  twenty  days  of  the  date  of  the 
order  why,  notwithstanding  the 
existence  of  the  statutory 
disqualification,  the  registiation  of  the 
registrant  should  not  be  revoked.  The 
registration  of  the  registrant  shall  be 
suspended,  eflective  five  days  after  the 
order  to  show  cause  is  served  upon  the 
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registrant  In  eooordanoe  erith  §  3.50(a), 
until  a  final  order  with  reepeot  to  the 
order  to  show  cause  has  issued: 
ProvUM,  ThM  if  the  sole  basis  upon 
which  the  registrant  is  subfect  to 
statutory  disqualification  is  the 
existence  of  a  temporair  order, 
jttdpnent  or  decree  of  the  type 
described  in  section  8a(2)(Q  of  the  Act, 
the  order  to  diow  cause  s^l  not  be 
issued  and  the  registrant  shall  be 
suspended  until  such  time  as  the 
temporary  order,  Judgment  or  decree 
shall  have  expired:  Provided,  however. 
That  in  no  event  shall  the  r^istrant  be 
suspended  for  a  period  to  exceed  six 
months. 

*  •  •  • 

22.  Section  3.56  is  proposed  to  be 
added  to  read  as  follows: 

iS56  fiuspsnsion  or  modWcellon  ol 
rsqialmion  purseant  to  section  ta(11)  el 
the  Act 

(a)  Notice.  (1)  On  the  basis  of 
information  obtained  by  the 
Commission,  the  Commission  may  at 
any  time  serve  written  notice  upon  a 
registrant  in  any  capacity  under  the  Act 
that: 

(i)  The  Commission  alleges  and  is 
prepared  to  prove,  by  refarence  to  an 
information,  indictment  or  complaint 
authorized  by  a  United  States  Attorney 
or  an  approiwi^  official  of  any  State 
that  the  registrant  is  charged  with  the 
commissiM  of  or  participation  in  a 
crime  involving  a  violation  of  the  Act  or 
a  violation  of  any  other  provisioa  of 
federal  or  state  law  that  would  reflect  on 
the  honesty  or  the  fitness  of  the  person 
to  act  as  a  fidiidaiv  that  is  puniwable 
by  imprisonment  for  a  term  exceeding 
one  year,  and  that  continued  registration 
of  tkm  person  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
reflated  by  the  Commission; 

Tii)  An  Administrative  Law  Judge 
shall  make  a  determination,  based  upon 
written  evidence  and  any  oral  hearing 
granted,  as  to  whether  the  registrant  is 
charged  with  the  commission  of  or 
partidpetion  in  such  a  crime  and 
whedier  the  continued  registration  of 
the  person  may  pose  a  thrmt  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
reflated  by  the  Commission;  and 

(iii)  If  the  registrant  is  found  to  be 
charged  with  the  commission  of  or 
partidpetion  in  sudi  a  crime  and  H  is 
found  that  the  continued  registration  of 
the  person  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission,  the 
registration  of  the  registrant  shall  be 
suspended  or  modified. 


(2)  The  notice  refarred  to  in  perr^raph 
(a)  of  this  secticm  diall  include  a  short 
and  plain  stdement  diet  the  cxmtinued 
registration  of  the  registrant  may  pose  a 
threat  to  the  public  interest  or  may 
threaten  to  impair  public  confidence  in 
any  market  regulated  by  the 
Commission. 

(b)  Response.  (1)  If  the  regidrant 
wishes  to  challenge  the  acxniracy  of  the 
allegations  in  the  notice,  the  registrant 
may  submit  written  eviclence  as  to: 

(1)  The  registrant’s  identify, 

(ii)  The  existence  of  a  derical  error  in 
any  recerd  dcxnunenting  the 
information,  indictment  or  cemplaint; 

(iii)  The  nature  of  the  information, 
indictment  or  complaint;  or 

(iv)  The  statMnsnt  accompanying  the 
notice  referred  to  in  paragraph  (aX2)  of 
this  section  and.  In  an  effort  to  h^e  his 
registration  modified  rather  than 
suspended,  the  Supplemmtal  Sponsor 
Certification  Statement  signed  by  a 
sponsor,  supervising  floor  broker  or.  in 
the  case  of  a  floor  trader,  a  supervising 
registrant  or  ccmtract  market,  as 
appropriate  for  the  registrant  in 
accordance  with  S3.60(b)(2)(i)  of  this 
subpart  and  who  meets  the  standards  set 
forth  in  §  3.60(bH2)(i)  (A)  and  (C)  of  this 
subpart. 

(2)  The  registrant  may  also  request  an 
ord  hearing,  which  diul  indude  a 
statement  d  die  issues  to  be  addressed, 
a  list  of  any  witnesses  to  be  celled  and 
cepies  of  any  documents  to  be 
introduced.  A  request  for  an  oral 
hearing  shall  be  granted  unless  the 
Division  of  Enforcement  can 
dememstrate  that  there  is  no  gemiine 
issue  of  material  fad  to  be  determined. 

(3)  Such  written  submissions  must  be 
serv^  upon  the  Division  of 
Enforcement  and  filed  with  the  Hearing 
Clerk  widiin  twenty  days  of  the  date  of 
service  of  notice  to  the  registrant  under 
paramph  (a)  of  this  sediem. 

(c)  Reply.  Within  ten  days  of  receipt 
of  any  written  submission  filed  by  t^ 
registrant,  the  Division  of  Enfoio^ent 
may  s«rve  upon  the  registrant  and  file 
wi&  the  He^ng  Clerk  a  reply. 

(d)  Oral  hearing.  An  oral  nearing  diall 
be  Gonduded  pursuant  to  sucdi  tenons 
of  the  Commission’s  Rules  of  Practice, 
17  CFR  part  10,  as  the  Administrative 
Law  Juclge  deems  necessary  and  in  a 
manner  which  riiall  ensure  that  the 
proceeding  is  resolved  expeditiously. 

(e)  Determination  by  Administraave 
Law  fudge.  (1)  A  detemination  by  the 
Administrative  Law  Judge  es  to  whether 
the  Division  of  Enforcement  has  shown 
by  a  preponderance  of  the  evidence  that 
the  registrant  is  charged  with  the 
(xmimission  of  or  pa^dpetion  in  a 
crime  as  set  forth  m  the  notice  and  thd 
the  continued  re^stralion  of  the 


registrant  may  pose  a  flireat  to  the 
public  interest  or  may  threaten  to  impair 
public  ccmfidence  in  any  market 
regulated  by  toe  Gommisdon  mud  be 
bfMed  upcm  the  evidence  of  service,  toe 
respemse,  if  any,  filed  by  the  re^drant, 
any  written  reply  submitted  by  toe 
Division  of  Enfc^ment  and  such  otoer 
papers  as  the  Administrative  Law  Judge 
may  require  or  permit,  and  the  oral 
heming,  if  any.  If  toe  Divisioo  of 
Enforcement  has  made  toe  required 
showings,  the  Administrative  Law 
Judge,  vdtfain  thirty  days  after  the  lad 
written  submission  or  the  oral  hearing, 
shall  issue  an  order  suspending  or 
modifying  the  registration  of  the 
registrent  If  the  Division  of 
Biforcement  has  not  made  the  required 
showings,  toe  Administrative  Law 
Judge,  within  thiity  days  after  the  lad 
written  submission  or  the  oral  hearing, 
shall  issue  an  order  to  that  effect. 


(2)  *rhe  Hearing  Clerk  shall  promptly 
serve  a  copy  of  sudi  order  on  the 
re^strant,  ^  Division  of 'Ttading  and 
Markets  and  toe  Division  of 
Enforcement  Such  order  shall  be 
eflective  as  a  final  order  of  the 
Commission  fifteen  days  after  the  dale 
it  is  sanmd  upon  the  r^strant  In 
accordance  with  toe  provisions  of 
§  3.50(a)  of  this  part  unless  a  timely 
application  for  review  is  filed  in 
accordance  with  f  10.102  of  this 
chapter.  *1110  appellate  procedures  ad 
forth  in  Sf  iai02. 10.103, 10.104, 
10.106, 10.107  and  10.100  of  tois 
chapter  diall  apply  to  any  appeal 
bror^ht  under  paragraph  (eX2)  of  this 
seedm. 

(f)  Any  order  of  suspension  or 
modification  issued  under  this  seetkm 
shall  remain  In  afiect  until  sudi 
information,  indictment,  or  complaint  is 
disposed  of  or  until  terminated  ^  the 
Commission. 

(g)  On  disposition  of  such 
information,  indictment,  or  oomplaiift, 
the  Gommi^on  may  issue  and  serve  on 
sudi  registrant  a  nodoe  under  §3.55  m 
§  3.60  of  this  subpart  to  suspend, 
restrict,  or  revoke  the  re{^shati<m  of 
sudi  persim. 

(h)  A  finding  of  not  guilty  or  otoer 
disposition  of  the  charge  s^l  not 
preclude  the  Commisdon  from 
thereafter  instituting  any  other 
proceedings  under  toe  Act  its  rules. 

(0  A  person  aggrieved  by  an  order 
issued  under  this  section  may  obtain 
review  of  such  order  in  toe  same 
mmmer  and  on  the  same  terms  and 
conditions  as  are  provided  in  section 
6(c)  of  the  Act 

23.  Sectimi  3.60  is  proposed  to  be 


introductc^  tnd,  (bX2Mi)(A). 
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(b)(2)(i)(C).  (b)(2)(ii)(C)  and  (f)(3)  and  by 
adding  paragraph  (1)  to  read  as  follows: 

13.60  Procedure  to  deny,  condMon, 
suspend,  revoke  or  place  restrictions  upon 
registration  pursuant  to  sections  0e(2), 

8a(3)  and  8a(4)  of  the  Act 
***** 

(b)*  *  * 

(2)(i)  In  the  response,  if  the  person  is 
not  an  associated  person,  a  floor  broker 
or  a  floor  trader  or  an  applicant  for 
registration  in  any  of  them  capacities, 
the  applicant  or  i^strant  shall  also 
state  whether  he  intends  to  show  that 
registration  would  not  pose  a  substantial 
risk  to  the  public  despite  the  existence 
of  the  disqualification  set  forth  in  the 
notice,  if  the  person  is  an  associated 
person,  a  floor  broker  or  a  floor  trader 
or  an  applicant  for  registration  in  any  of 
those  capacities,  the  applicant  or 
registrant  shall  also  state  whether  he 
intends  to  show  that  full,  conditioned  or 
restricted  registration  would  not  pose  a 
substantial  risk  to  the  public  despite  the 
existence  of  the  disqualification  set 
forth  in  the  notice.  If  the  applicant  or 
registrant  is  an  associated  person,  a  floor 
broker  or  a  floor  trader  or  an  appficant 
for  registration  in  any  of  those  capacities 
and  intends  to  make  such  a  shou^g.  he 
must  also  submit  a  letter  signed  by  an 
officer  or  general  partner  authorized  to 
bind  the  sponsor  or,  in  the  case  of  a 
floor  broker  or  applicant  for  registration 
as  a  floor  broker,  another  floor  broker, 
or  in  the  case  of  a  floor  trader,  or 
applicant  for  registration  as  a  floor 
trader,  an  officer  of  the  floor  trader’s 
clearing  member,  if  such  officer  is  a 
registrant  or  a  principal  of  a  registrant, 
or  all  contract  markets  that  have  granted 
trading  privileges,  whereby  the  sponsor, 
floor  broker  or  appropriate  r^istrant, 
principal  or  contract  market  agrees  to 
sign  a  Supplemental  Sponsor 
Certification  Statement  and  supervise 
compliance  with  any  conditions  or 
restrictions  that  may  be  imposed  on  the 
applicant  or  registrant  as  a  result  of  a 
statutory  disqualification  proceeding 
under  this  section:  Provided,  That,  with 
respect  to  such  spimsor  or  supervising 
floor  broker  or  supervising  registrant  or 
principal: 

(A)  An  adjudicatory  proceeding 
pursuant  to  the  provisions  of  sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  is 
not  pending:  and 

***** 

(C)  Such  persma  is  not  barred  horn 
^rvice  on  self-regulatory  organization 
governing  boards  or  committees  based 
on  disciplinary  history  in  accordance 
vrith  $  1.63  of  this  chapter. 

(ii)  *  *  * 

(C)  If  the  person  is  an  associated 
person,  floor  broker  or  floor  trader  or  an 


applicant  for  registration  in  any  of  those 
capacities,  evidence  that  the  applicant’s 
or  registrant’s  registration  on  a 
conditioned  or  restricted  basis  would  be 
subject  to  supervisory  controls  likely 
both  to  detect  future  wrongdoing  by  the 
applicant  or  registrant  and  protect  the 
public  from  any.  harm  arising  from  the 
applicant’s  w  registrant’s  future 
wrongdoing,  induding  proposed 
conditions  or  restrictions. 
***** 

(0*  *  * 

(3)  If  the  person  is  an  associated 
person,  a  floor  broker  or  a  floor  trader 
or  an  applicant  for  registration  in  any  of 
those  capadties,  evidence  that  the 
applicant’s  or  registrant’s  registration  on 
a  conditioned  or  restricted  b^is  would 
be  subject  to  supervisory  controls  likely 
both  to  detect  future  wrongdoing  by  the 
applicant  or  registrant  and  protect  the 
public  from  any  harm  arising  from 
futvire  wrongdoing  by  the  applicant  or 
registrant.  Any  dedsion  providing  for  a 
conditioned  or  restrided  registration 
shall  take  into  consideration  the 
applicant’s  or  registrant’s  statutory 
disqualification  and  the  time  period 
remaining  on  such  statutory 
disqualification,  and  shall  fix  a  time 
period  after  which  the  registrant  and  his 
sponsor,  supervisory  floor  broker  or 
supervisory  registrant  or  contrad  market 
may  petition  to  lift  or  modify  the 
conditions  or  restrictions  in  accordance 
with  §  3.64  of  this  part. 
***** 

(1)  Ihe  failure  of  any  sponsor, 
supervisory  floor  broker  or  supervisory 
registrant,  prindpal  or  contrad  maricet 
to  fulfill  its  obligations  with  rasped  to 
supervision  or  monitoring  of  a 
conditioned  or  restrided  registrant  as 
agreed  to  in  the  Supplemental  Sponsor 
Certification  Statement  shall  be  deemed 
a  violation  of  this  rule  under  the  Ad. 

24.  Sedion  3.61  is  proposed  to  be 
amended  by  revising  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  3.61  Extensions  of  time  for  proceedings 
brought  under  {3.55,  f  3.56  and  {3.60. 

(a)  In  general.  Except  as  otherwise 
provided  by  law  or  by  these  rules,  for 
good  cause  shown,  the  Commission  or 
an  Administrative  Law  Judge  before 
whom  a  proceeding  brought  under 
§  3.55,  §  3.56  or  §  3.60  is  ffien  pending, 
on  their  own  motion  or  the  motion  of  a 
party,  may  at  any  time  extend  or  shorten 
the  time  limit  prescribed  by  those  rules 
for  filing  any  document.  In  any  instance 
in  whi(£  a  time  limit  is  not  prescribed 
for  an  action  to  be  taken  concerning  any 
matter,  the  Commission  or  the 


Administrative  Law  Judge  may  set  a 
time  limit  for  that  action. 
***** 

25.  Section  3.64  is  proposed  to  be 
and  (d)  to  read  as  foflows: 


{3.64  Procadufa  to  lift  or  modify 
conditiona  or  raatrlctiona. 

(a)*  *  * 

(2)  In  the  petition,  the  registrant  and 
his  sponsor,  supervising  floor  broker  or 
supervising  registrant,  principal  or 
contract  market  shall  be  limited  to  a 
showing,  by  affidavit,  that  the 
conditions  or  restrictions  have  been 
satisfied  pursuant  to  the  order  which 
imposed  them.  A  sponsor’s,  supervising 
floor  brolrar’t  or  supervising  re^strant’s, 
principal’s  contract  market’s  affidavit 
must  ^  sworn  to  by  a  person  with 
actual  knowledge  of  registrant’s 
activities  on  behalf  of  the  sponsor, 
supervising  floor  broker  or  supervising 
registrant,  principal  or  contract  market 
***** 


(d)  Effect  of  the  Administrative  Law 
Judge’s  Determination.  The 
Administrative  Law  Judge’s  written 
determination  shall  become  the  final 
decision  of  the  Commission  thirty  days 
following  the  date  the  Hearing  Clerk 
serves  the  determination  on  the 
registrant,  the  registrant’s  sp<msor, 
supervising  floor  broker  ex'  supervising 
floor  trader,  and  the  Division  of 
Enforcement  unless  one  or  mexe  of  the 
parties  files  a  timely  notice  of  appeal  in 
accordance  with  §  10.102  of  this 
chapter. 

***** 

26.  Appendix  A  to  part  3  is  proposed 
to  be  amended  by  revising  the  foi^ 
paragraph  following  the  heading 
"Section  8a(2)  (C)  and  (E)’’  to  read  as 
follows: 


Appendix  A  to  Part  3 — Interpretative 
Statement  With  Respect  to  Section  8a(2) 
(C)  and  (E)  and  Section  6a(3)  (J)  and  (M) 
of  the  Con^odity  Exchange  Act 

*  *  •  •  * 

if  such  person  is  permanently  or 
temporarily  enjoin^  by  order,  judgment,  or 
decree  of  any  court  of  competent  jurisdiction 
*  *  *,  including  an  order  entered  pursuant 
to  an  agreement  of  settlement  to  which  the 
Commission  or  any  Federal  or  State  agency 
or  other  governmental  body  is  a  party,  from 
(i)  acting  as  a  futures  commission  merchant, 
introducing  broker,  floor  broker,  floor  trader, 
commodity  trading  advisor,  commodity  pool 
operator,  assodat^  person  of  any  re^trant 
under  the  Act,  securities  broker,  sea^ties 
dealer,  munidpel  securities  broker, 
munidpal  securities  dealer,  transfw  agent, 
clearing  agency,  securities  information 
processor,  investment  advisor,  investmmt 
company,  or  affiliated  person  or  employee  of 
any  of  the  foregoing  or  (ii)  engaging  in  or 
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continuing  any  activity  involving  any 
transaction  in  or  advice  concerning  contracts 
of  sale  of  a  commodity  fm  future  delivery, 
concerning  matters  subfect  to  Commission 
regulation  under  section  4c  or  19  of  the  Act. 
or  concerning  securities; 

•  •  •  •  • 

PART  10— RULES  OF  PRACTICE 

27.  The  authority  citation  for  part  10 
is  proposed  to  continue  to  read  as 
follows: 

Authority:  Pub.  L  93-463,  sec  101(a)(ll), 
88  Stat.  1391, 7  U.S.C.  4a(j),  unless  otherwise 
noted. 

Subpart  A— General  Provisions 

28.  In  section  10.1  paragraph  (a)  is 
proposed  to  be  revised  to  read  as 
follows: 

S  10.1  Scope  and  applicability  of  rules  of 
practice. 

***** 

(a)  Denial,  suspension,  revocation, 
conditioning,  restricting  or  modifying  of 
registration  as  a  futures  commission 
merchant,  introducing  broker,  or 
associated  person,  floor  broker,  floor 
trader,  commodity  pool  operator, 
commodity  trading  advisor  or  leverage 
transaction  merchant  pursuant  to 
sections  6(c),  8a(2).  8a(3).  8a(4)  and 
8a(ll)  of  the  Act,  7  U.S.C  9. 12a(2). 
12a(3).  12a(4)  and  12(a)(ll),  or  denial, 
suspension,  or  revocation  of  designation 
as  a  contra^  market  pursuant  to 
sections  6(a)  and  6(b)  of  the  Act,  7 
U.S.C.  8; 

***** 

PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

29.  The  authority  citation  for  part  145 
is  proposed  to  continue  to  read  as 
follows: 

Authority;  Pub.  L  89-554,  80  Stat.  383, 
Pub.  L.  90-23,  81  Stat.  54,  Pub.  L.  93-502, 

88  Stat  1561-1564  (5  U.S.C  552);  Sec. 

101(a).  Pub.  L  03-463, 88  Stat.  1389  (5 
U.S.C  4a(j));  Pub.  L  99-570,  unless 
otherwise  noted. 

30.  Section  14S.6  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§145.6  Commiaaion  offices  to  contact  for 
assistance;  registration  records  available. 
***** 

(b) (1)  The  publicly  available  portions 
of  Form  7-R  (application  for  registration 
as  a  futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator  or 
leverage  transaction  merchant).  Form 
8-R  (application  for  registration  as  an 
associated  person,  floor  broker,  floor 
trader  and  biographical  supplement  to 


application  on  Form  7-R),  Form  3-R 
(Ganges  and  corrections;  multiple 
associations)  Form  8-S  (certificate  of 
special  registration).  Form  8-T  (notice 
of  termination).  Form  7-W  (withdrawal 
from  firm  registration)  and  Form  8-W 
(withdrawal  from  floor  broker  or  floor 
trader  registration)  will  be  available  for 
public  inspection  and  copying.  Such 
registration  forms  will  be  available  in 
the  offices  of  the  National  Futures 
Association,  200  West  Madison  Street, 
Chicago,  Illinois  60606.  Telephone: 

(312)  781-1300. 

(2)  The  fingerprint  card  and  any 
supplementary  attachments  filed  in 
response  to  items  6-9  and  14-21  on 
Form  8-R.  to  item  3  on  Form  8-S,  to 
items  3-5  and  9-11  on  Form  8-T,  to 
items  9-10  on  Form  7-R,  to  item  7  on 
Form  7-W  or  to  item  7  on  Form  8-W 
generally  will  not  be  available  for  public 
inspection  and  copying  unless  such 
disclosure  is  requii^  under  the 
Freedom  of  Information  Act.  Changes  or 
corrections  to  those  iten\s  reported  on 
Form  3-R  will  be  treated  similarly. 
When  such  fingerprint  cards  or 
supplementary  attachments  are  on  file, 
the  FOI,  Privacy  and  Sunshine  Acts 
compliance  staff  will  decide  any  request 
for  access  in  accordance  with  the 
procedures  set  forth  in  §§  145.7  and 
145.9. 

Issued  in  Washington,  DC  on  January  26, 
1993  by  the  Commission. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  93-2280  Filed  2-1-93;  8:45  am) 
B4UJNQ  CODE  63S1-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CG05-92-099] 

RIN  211&-AE31 

Drawbridge  Operation  Regulations; 
Potomac  River,  District  of  Columbia 

agency:  Coast  Guard,  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  The  Coast  Guard  is 
considering  whether  an  amendment  to 
the  regulations  concerning  the  operation 
schedule  of  the  Woodrow  Wilson 
Memorial  Bridge,  mile  103.8,  to  require 
24  hour  advance  notice  by  owners  and 
operators  of  commercial  vessels  of  a  ' 
requested  opening  is  practical.  Pursuant 
to  a  provision  in  the  Coast  Guard 
Authorization  Act  this  advance  notice  of 
proposed  rulemaking  (ANPRM)  is  being 


published  to  solicit  comments  from  the 
public. 

DATES:  Comments  must  be  received  on 
or  before  April  5, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  VA  23704-5004.  Comments 
may  be  hand  delivered  to  this  address 
room  507,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  this  address  between  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  804-398-6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  may  participate  in 
this  solicitation  of  comments  by 
submitting  written  data,  views,  or 
arguments.  Each  letter  should  include 
the  name  and  address  of  the  person 
submitting  the  comments  and  a 
reference  to  the  docket  number  (CGD5 
92-099),  and  give  the  reasons  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

,  The  Coast  Guard  vyill  consider  all 
comments  received  by  the  close  of  the 
comment  period  before  it  acts  further  on 
this  matter. 

Background 

The  Woodrow  Wilson  Bridge  operated 
under  several  temporary  deviations 
from  the  existing  permanent  regulations, 
and  an  interim  final  rule,  from  August 
of  1990  until  November  17, 1992. 

Diuing  this  period  a  notice  of 
proposed  rulemaking  (NPRM)  to 
establish  new  permanent  operating 
regulations  was  published  in  the 
F^eral  Register  (December  20, 1991,  56 
FR  66326).  The  C^t  Guard 
Authorization  Act  of  1992  (Public  Law 
102-587, 106  Stat  5039)  imposed 
operating  schedule  regulations  for  the 
bridge,  removing  the  need  to  complete 
the  notice  and  comment  rulemaking 
(NPRM)  and  it  was  withdrawn  by  a 
notice  published  in  the  Federal  Register 
on  November  17, 1992  (57  FR  54202). 
Furthermore,  a  final  rule  amending 
§  117.255  (57  FR  54178),  published  the 
same  date,  replaced  the  interim  final 
rule  which  was  in  eflect  at  the  time. 

Under  the  existing  operating  schedule 
commercial  vessels  are  not  allowed 

Eours,  and  other  peede  schedule  traffic 
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hours,  but  may  arrange  passage  at  other 
times  by  providing  at  least  12  hours 
advance  notice,  with  a  4  hour 
confirmation.  Pursuant  to  a  provision  in 
the  act  cited  above,  the  Coast  Guard  is 
publishing  this  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
solicit  public  comment  on  whether 
there  are  practical  ways  to  encourage 
owners  and  operators  of  commercial 
vessels  to  make  every  reasonable  efibrt 
to  notify  the  bridge  tender  of  the  time 
a  vessel  will  arrive  at  the  Woodrow 
Wilson  Memorial  Bridge  by  at  least  24 
hours  before  that  arrivd. 

Drafting  Information 

The  drafters  of  this  notice  are  Ann  B. 
Deaton,  Profect  Officer,  and  CAPT  M.IC 
Cain,  Project  Attorney. 

Questions 

The  Coast  Guard  solicits  input  firom 
the  public  in  general,  as  well  as  those 
parties  specifically  impacted  regarding 
the  following  issues: 

Is  it  practical  for  owners  and 
operators  of  commercial  vessels  to 
notify  the  bridge  tender  of  the  time  a 
vessel  will  need  the  drawspan  raised  at 
the  Woodrow  Wilson  Memorial  Bridge 
as  much  as  24  hours  before  its  arrival? 

What  specific  problems  with  this 
length  of  advance  notice,  if  any,  might 
be  anticipated?  What  benefits? 

Dated:  December  14, 1992. 

W.T.  Leland, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc.  93-2426  Filed  2-1-93;  8:45  am] 
BILUNG  CODE 


33  CFR  Part  117 
[CGD7-92-1131  • 

Drawbridge  Operation  Regulations; 
Grand  Canal,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  At  the  request  of  the  Tortoise 
Island  Homeowners  Association  and  the 
Lansing  Island  Development 
Corporation,  the  Coast  Guard  proposes 
to  change  the  regulations  governing  the 
operation  of  the  Tortoise  Island 
Drawbridge,  at  mile  2.6,  and  the  Lansing 
Island  Drawbridge  at  mile  0.7  at 
Satellite  Beach,  Brevard  County, 

Florida,  by  increasing  the  advance 
notification  time  now  required  for  an 
opening  of  the  draws  during  certain 
periods.  This  proposal  is  being  made 
because  of  infiequent  requests  to  open 
the  draws  during  the  ni^time  hours. 
This  action  would  relieve  the 
bridgeowners  of  the  burden  of  having  a 


person  constantly  available  to  open  the 
draw  while  still  providing  for  the 
reasonable  needs  of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  March  19. 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  SE  1st  Avenue,  Miami, 
Florida  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  num^r  is  305- 
536-4103.  The  Commander,  Seventh 
Coast  Guard  District  maintains  the 
public  docket  for  this  rulemaking. 
Conunents  will  become  part  of  tMs 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  04FORMATK)N  CONTACT: 
Walter  Paskowsky,  Project  Manager, 
Bridge  Section  at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
emd  addresses,  identify  this  rulemaking 
[CGD7-92-113]  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Tlie  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying.  If  not  practical,  a 
second  copy  of  any  boimd  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
Mr.  Walter  Paskowsky  at  the  address 
under  “ADDRESSES.”  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Walter 
Paskowsky,  Project  Manager,  and  LT. 
J.M.  Losego,  Project  Counsel. 


Background  and  Purpose 

The  drawbridges  presently  open  on 
signal,  except  that  during  tlw  evening 
hours  firom  10  p.m.  to  6  a.m.  firom 
Sunday  evening  until  Friday  morning, 
except  on  evenings  preceding  a  fedem 
holiday,  the  draws  open  on  signal  if  at 
least  15  minutes  advance  notice  is 

given.  The  owners  of  the  Tortoise  Island 
ridge  and  the  Lansing  Island  Bridge 
have  requested  relief  from  the 
requirement  to  maintain  full  time 
drawtender  service  due  to  the  lack  of 
openings  during  evening  hours.  The 
Coast  Guard  proposes  to  change  the  15 
minute  advance  notice  to  2  hoiirs  during 
weekdays  from  10  p.m.  to  6  a.m.  This 
should  reduce  the  owners  operating 
costs  while  still  meeting  the  needs  of 
navigation. 

Discussion  of  Proposed  Amendment 
A  Coast  Guard  analysis  of  833  vessels 
logged  through  the  Tortoise  Island 
bridge  between  January  1  and  August 
23, 1992  shows  that  only  13  were 
passed  between  the  hours  of  10  p.m. 
and  6  a.m.  Of  these  13,  all  but  2  passed 
on  weekends  when  a  tender  would 
continue  to  be  present.  Only  two  vessels 
were  required  to  give  the  15  minutes 
advance  notification.  A  similar  2  hoxirs 
advance  notice  for  the  nearby  Mathers 
Bridge  which  has  been  in  effect  since 
1984  has  generated  no  complaints  from 
waterway  users. 

The  proposal  would  also  change  the 
name  of  the  waterway  firom  Great  Canal 
to  Grand  Canal  which  is  the  name 
designated  by  the  Department  of  the 
Interior,  U.S.  Geological  Survey. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the'Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  We  conclude  this 
because  there  is  no  commercial  traffic 
on  the  waterway. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities”  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  “small  business 
concerns”  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Since  the 
proposed  rule  effects  no  commercial 
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users,  the  economic  impact  is  expected 
to  be  so  minimal,  the  C^t  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Infiumation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduciion  Act  (44  U.S.C. 

3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  imder  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows; 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority-citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-1  (g). 

2.  §  117.285  is  revised  to  read  as 
follows; 

§117.285  Grand  canal. 

(a)  The  draw  of  the  Lansing  Island 
bridge,  mile  0.7  shall  open  on  signal, 
except  that  during  the  evening  hours 
hum  10  p.m.  to  6  a.m.  from  Simday 
evening  until  Friday  morning,  except  on 
evenings  preceding  a  federal  holiday, 
the  draw  shall  open  on  signal  if  at  least 
2  hours  notice  is  given. 

(b)  The  draw  of  the  Tortoise  Island 
bridge,  mile  2.6,  shall  open  on  signal, 
except  that  during  the  evening  hours 
fit>m  10  p.m.  to  6  a.m.  finm  Stmday 
evening  until  Friday  morning,  except  on 
evenings  preceding  a  federal  holiday, 
the  draw  shall  open  on  signal  if  at  least 
2  hours  notice  is  given. 


58,  No.  20  /  Tuesday,  Febraary  2, 


Dated:  January  IS,  1993. 

W.P.  Uahy, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District 

[FR  Doc.  93-2427  Filed  2-1-93;  8:45  am] 

BIUINO  CODE  4S10-14-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Part  334 

Restricted  Area  in  the  Kuluk  Bay  Near 
Adak,  AK 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Proposed  rule. 

summary:  The  Corps  of  Engineers 
proposes  to  amend  the  regulations  in  33 
CFR  334.1320  because  the  regulations 
contain  errors  in  the  coordinates  which 
establish  a  restricted  area  in  the  waters 
of  the  Kuluk  Bay,  Adak,  Alaska.  The 
area  encompassed  by  the  coordinates  in 
33  CFR  334.1320  does  not  exactly  agree 
with  the  location  of  submarine  cables 
the  area  was  designed  to  protect.  The 
regulations  presently  prohibit  anchoring 
and  the  dragging  of  anchors  within  the 
restricted  area,  except  in  great 
emergency.  Due  to  the  possibility  of 
damage  to  the  existing  submarine 
cables,  we' also  propose  that  fishing  and 
trawling  are  prohibited  within  the 
restrict^  area.  Accordingly,  the  Corps 
is  proposing  to  amend  the  regulations  to 
correct  the  coordinates  and  add  the 
prohibition  on  fishing  and  trawling  in 
the  area.  The  changes  to  the  coordinates 
will  cause  an  overall  expansion  of  the 
restricted  area. 

DATES:  Written  comments  must  be 
received  on  or  before  March  4, 1993. 
ADDRESSES:  All  written  comments 
concerning  these  proposed  rules  should 
be  addressed  to:  HQUSACE,  ATTN: 
CECW-OR,  Washington,  DC  20314- 
1000. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Mary  Weger  at  (907)  753-2716  or  Mr. 
Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Commander,  U.S.  Navy  Undersea 
Surveillance,  U.S.  Pacific  Fleet,  Pearl 
Harbor,  Hawaii,  has  requested  that  the 
Corps  of  Engineers  amend  the 
regulations  in  33  CFR  334.1320,  which 
establish  a  naval  restricted  area  in 
Kuluk  Bay,  near  Adak,  Alaska,  (NOAA 
Nautical  Chart  No.  16475).  The  purpose 
of  the  amendment  is  to  correct  the 
coordinates  which  define  the  restricted 
area  boundaries.  The  corrections  will 
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expand  the  area  approximately  1.3 
nautical  miles  east,  and  the  northern 
boimdary  approximately  nautical 
mile  north.  Furthermore,  it  is  proposed 
to  amend  the  regulations  of  the  naval 
restricted  area  to  include  placing  a 
restriction  on  fishing  and  trawling 
activities,  in  addition  to  anchoring  and 
dragging  of  anchors,  as  currently  stated 
in  the  regulations.  'Hie  naval  restricted 
area  regulations  in  33  CFR  334.1320 
were  established  in  1963  and  last 
amended  in  1977.  Kuluk  Bay,  on  the 
northeast  side  of  Adak  Island,  Alaska,  is 
about  4  miles  long  and  4  miles  wide, 
and  is  one  of  the  best  natural  harbors  in 
the  Aleutians.  It  is  entered  between  Zeto 
Point  on  the  north  and  Thunder  Point 
on  the  south,  and  includes  Kuluk  Bay 
proper,  Clam  Lagoon,  Sweeper  Cove, 
Finger  Bay,  and  Scabbard  Bay.  Tidal 
currents  in  the  bay  are  weak  and  the 
flow  appears  to  depend  mainly  upon  the 
winds.  It  should  be  noted  that  it  will  be 
necessary  to  disestablish  an  explosives 
anchorage  area,  which  would  1m  within 
the  expanded  boimdary  of  the  restricted 
area.  Changes  to  the  regulations  (if  any) 
which  establish  the  explosives 
anchorage  area  is  solely  the 
responsibility  of  the  U.S.  Coast  Guard. 
We  have  been  informed  that  the  Coast 
Guard  has  no  objection  to  the 
elimination  of  the  explosives  anchorage 
area  within  the  boundaries  of  the 
expanded  naval  restricted  area.  If  the 
regulations  in  33  CFR  334.1320  are 
amended  as  proposed,  we  will  formally 
request  that  the  Coast  Guard  take 
appropriate  action  to  disestablish  the 
explosives  anchorage  area. 

Economic  Assessment  and  Certification 

This  proposed  rule  is  issued  with 
respect  to  a  military  ^motion  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12291  do  not  apply. 
These  proposed  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e.,  small  businesses  and 
small  government  jurisdictions.)  It  has 
been  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

List  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

In  consideration  of  the  above;  the 
Corps  of  Engineers  proposes  to  amend 
part  334  of  title  33  to  read  as  follows: 
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PART  334—DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat  266;  (33  U.S.C  1)  and 
40  Stat.  892;  (33  U.S.C  3). 

2.  Section  334.1320  is  revised  to  read 
as  follows: 

1334.1320  Kuluk  Bay.  Adak,  Alaska;  naval 
reatrictad  area. 

(a)  The  area.  The  northwest  portion  of 
Kuluk  Bay  botuided  as  follows: 
Beginning  on  shore  at  latitude  51**  55' 
00"  N,  longitude  176®  33'  09"  W;  thence 
due  east  to  latitude  51®  55'  00"  N. 
longitude  176®  31'  09"  W;  thence  due 
south  to  latitude  51®  51'  55"  N  longitude 
176®  31'  09"  W;  thence  due  west  to  the 
shore  at  latitude  51®  51'  55"  N, 
longitude  176®  37'  43"  W;  thence  along 
the  shoreUne  to  the  point  of  beginning. 

(b)  The  regulations.  (1)  Except  in  great 
emergency,  no  vessel  shall  anchor  in  the 
restricted  area  described  above. 

(2)  The  dragging  of  anchors  in  or 
across  the  restricted  area  is  prohibited 
and  no  object  attached  to  a  vessel  shall 
be  placed  on  or  near  the  bottom. 

(3)  Fishing  and  trawling  activities  in 
the  restricted  area  are  prohibited. 

(4)  The  regulation  of  this  restricted 
area  shall  be  enforced  by  the 
Commander,  Patrol  Wing,  U.S.  Pacific 
Fleet,  Naval  Air  Station  Moffett  Field. 
California,  and  such  agencies  as  he/she 
may  designate. 

John  R.  Brown, 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 

[FR  Doc.  93-2312  Filed  2-1-93;  8:45  am] 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM93-1,  Order  No.  959] 

Complexity  In  Rates  Inquiry 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Extension  of  time  for  comments, 
and  notice  and  opportimity  to  respond 
to  motion. 

SUMMARY:  On  December  3, 1992,  the 
Commission  published  an  advance 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (57  FR  57124-25) 
soliciting  suggestions  from  interested 
persons  regarding  the  consideration 
which  should  be  given  to  complexity 
when  examining  rate  and  classification 
schedules.  A  number  of  mailer  groups 
have  requested  the  Commission  to 
either  suspend  or  defer  the  proceeding. 
The  Commission  is  giving  interested 


parties  an  opportimity  to  respond  to  that 
request,  and  extending  the  time  for 
comments  imtil  after  the  Commission 
rules  on  the  request. 

DATES:  Any  responses  to  the  request  to 
suspend  or  defer  are  due  February  16, 
1993.  If  the  Commission  decides  to 
proceed  after  consideration  of  the 
request  and  any  responses,  a  new  date 
for  comments  responding  to  the 
December  3, 1992,  advance  notice  of 
proposed  rulemaking  will  be  set  in  the 
order  addressing  that  request. 

ADDRESSES:  Ckmunents  and 
correspondence  should  be  sent  to 
Charles  L.  Clapp,  Secretary  of  the 
Commission,  1333  H  Street,  NW.,  suite 
300,  Washington,  DC  20268-0001 
(telephone:  202/789-6840).  All 
documents  submitted  in  this  proceeding 
are  available  at  the  Commission’s 
Docket  Office  at  this  address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Stephen  L.  Sharfman,  Acting  Legal 
Advisor,  Postal  Rate  Commission.  1333 
H  Street,  NW.,  suite  300,  Washington, 

DC  20268-0001  (telephone:  202/789- 
6820). 

SUPPLEMENTARY  INFORMATION:  The 
Commission  began  this  proceeding  by 
publishing  a  Federal  Register  notice  on 
December  3, 1992,  stating  that  it  might 
be  profitable  to  focus  on  the  topic  of  the 
appropriate  amount  of  complexity  in 
rates  and  classifications  outside  the 
confines  of  a  case  proposing  specific 
changes.  The  Commission  anticipated 
providing  a  forum  for  the  exchange  of 
ideas  on  whether  it  is  possible  to 
simplify  the  existing  rate  and 
classification  schedules  while 
continuing  to  reflect  the  other  necessary 
considerations.  Three  possible  outcomes 
of  the  proceeding  were  mentioned  in  the 
December  3, 1992,  notice:  (1)  Changes  in 
the  (Commission’s  filing  rules,  (2) 
publication  of  a  compilation  of  the 
comments  received,  and  [3)  initiation  of 
one  or  more  classification  cases. 

The  (Commission  has  received  three 
comments  to  date.  Two  are  firom  mailers 
who  have  participated  in  previous 
(Commission  rate  proceedings.  The  third 
comment  was  submitted  by  the  former 
Vice  Chairman  of  the  Commission. 

On  January  15, 1993,  representatives 
of  ten  mailer  groups  filed  a  joint  motion 
requesting  that  the  (Commission 
abandon  &e  proceeding  or  defer  the 
time  for  filing  comments  until  August  1, 
1993.  The  joint  motion  asserts  that 
consideration  of  possible  simplification 
of  rates  and  classifications  could  be 
done  more  efficiently  if  specific 
proposals  were  before  the  Commission. 
The  joint  motion  mentions  ongoing 
discussions  within  the  Postal  Service,  as 
well  as  talks  between  the  Postal  Service 


and  mailor  groups.  Those  who  signed 
the  joint  motion  are  concerned  t^t  this 
rulemaking  might  impede  progress 
being  made  elMwhere. 

We  are  setting  February  16, 1993  as 
the  date  for  responses  to  the  January  15, 
1993,  joint  motion.  If  the  Commission 
decides  to  proceed  after  considering  the 
joint  motion  and  any  responses,  a  new 
date  for  submission  of  comments  will  be 
set. 

By  the  (Commission. 

(Charles  L.  Qapp, 

Secretary. 

[FR  Doc.  93-2360  Filed  2-1-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  15 
[ET  Docket  No.  9»-1;  FCC  93-1] 

Radio  Scanners  That  Receive  Cellular 
Telephone  Transmissions 

AGENCY:  Federal  ([Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed  Rule 
Making  proposes  to  deny  equipment 
authorization  to  radio  scanners  capable 
of  receiving  transmissions  in  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service.  This 
action  is  taken  in  response  to  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  (Pub.  L.  102-556).  The 
intended  effect  of  this  action  is  to  help 
ensure  the  privacy  of  cellular  telephone 
conversations. 

DATES:  CConunents  must  be  submitted  on 
or  before  February  22, 1993,  and  reply 
comments  on  or  ^fore  March  8, 1993. 
ADDRESSES:  Federal  Communications 
(Commission,  1919  M  Street,  NW., 
Washington.  DC  20554. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  Wilson,  Office  of  Engineering  and 
Technology,  (202)  653-8138. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
93-1,  FCCC  93-1,  adopted  January  4, 
1993,  and  released  January  13, 1993. 

The  ffill  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  EKC.  The 
complete  text  of  this  decision  also  may 
be  purchased  firom  the  (Commission’s 
duplicating  contractor.  Downtown  (Copy 
Center,  at  (202)  659-8657  or  1990  M 
Street,  NW.,  suite  640,  Washington,  DC 
20036. 
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Paperwork  Reduction 

The  following  collection  of 
information  ctmtained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwoik 
Reduction  Act  (44  U.S.C  3504(h)). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission’s 
duplicating  contractor,  Downtown  Copy 
Center,  at  (202)  659-8657  or  1990  M 
Street,  NW.,  suite  640,  Washington.  DC 
20036.  Persons  wishing  to  comment  on 
this  collection  of  information  should 
direct  their  comments  to  Mr.  Jonas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB,  Washington. 
DC  20554.  (202)  395-4814.  A  copy  of 
any  comments  filed  with  the  Office  of 
Management  and  Budget  should  also  be 
sent  to  the  following  address  at  the 
Federal  Communications  Commission: 
Federal  Communications  Commission. 
Office  of  the  Managing  Director, 
Paperworii  Reduction  Project, 
Washington,  DC  20554.  For  further 
information  contact  Ms.  Judy  Boley, 

(202)  632-7513. 

OMB  Number:  None. 

Title:  Scanning  Receiver  Compliance 
Exhibit. 

Respondents:  Businesses  or  other  for 
profit,  small  businesses  or 
organizations. 

Action:  New  collection. 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden: 

Numbm*  of  respondents;  40. 

Annual  hours  per  respondent:  0.25. 
Total  annual  burden:  10. 

Needs  and  Uses:  An  exhibit 
accompanying  a  Form  731  Application 
for  Equipment  Authorization  will 
determine  compliance  of  applicants 
requesting  authorization  to  market 
scaiming  receivers  and  frequency 
converters  with  Congressionally 
mandated  regulations.  The  regulations 
prohibit  the  marketing  of  radio  scanners 
capable  of  intercepting,  or  being 
modified  to  intercept,  cellular  telephone 
conversations. 

Sununary  of  the  Notice  of  Proposed 
Rule  Making 

1.  By  this  action,  the  Commission 
proposes  to  amend  47  CFR  parts  2  and 
15  to  prohibit  the  manufacture  or 
importation  of  radio  scaimers  capable  of 
receiving  frequencies  allocated  to  the 
Domestic  Public  (Cellular  Radio 
Telecommunications  Service.  This 
action  is  in  response  to  the  Telephone 
Disclosure  and  Dispute  Resolution  Act 
(Act).  Pub.  L.  102-556. 

2.  The  Domestic  Public  Cellular  Radio 
Telecommunications  Service  ("Cellular 


Radio  Service”)  provides  telephone 
service  to  mobile  customers.  Cellular 
telephones  use  frequencies  in  the  bands 
824-849  MHz  and  869-894  MHz  to 
connect  their  users  to  other  cellular 
system  users  and  to  the  Public  Switched 
Telephone  Network.  _ 

3.  As  defined  in  47  CFR  part  15 
scanning  receivers,  or  "scaimers,”  are 
radio  receivers  that  automatically 
switch  between  four  ot  more 
frequencies  anywhere  within  the  30- 
960  MHz  band.  In  order  to  control  their 
potential  to  cause  harmful  interference 
to  authorized  radio  commimications, 
the  rules  require  that  scanners  receive 
an  equipment  authorization 
(certification)  Cram  the  Commission 
prior  to  marketing. 

4.  In  the  past  five  years,  22  different 
models  of  scanning  receivers  capable  of 
receiving  cellular  telephone 
transmissions  have  been  issued  grants  of 
equipment  autborization.  During  this 
same  period,  ten  other  models  capable 
of  tuning  frequencies  between  806  and 
900  MHz  except  for  the  cellular  bands 
have  also  been  authorized.  Several 
publications  currently  on  the  mariiet 
describe  relatively  simple  modifications 
that  users  can  make  to  many  of  the  latter 
scaiming  receivers  to  enable  that 
equipment  to  receive  cellular  telephone 
transmissions. 

5.  The  Telephone  Disclosure  and 
Dispute  Resolution  Act  requires  that  the 
Commission,  by  April  26, 1993, 
prescribe  and  make  effective  regulations 
denying  equipment  authorization  for 
any  scanning  receive  capable  of: 

•  Receiving  transmissions  in  the 
frequencies  allocated  to  the  domestic 
cellular  radio  service, 

•  Readily  being  altered  by  the  user  to 
receive  transmissions  in  such 
frequencies,  or 

•  Being  equipped  with  decoders  that 
convert  digital  cellular  transmissions  to 
analog  voice  audio. 

The  Act  also  stipulates  that,  beginning 
one  year  after  the  effective  ^te  of  the 
regulations  adopted  to  satisfy  the  above 
requirements,  no  receiver  having  the 
above  capabilities  shall  be 
manufactured  in  the  United  States  or 
imported  for  use  in  the  United  States. 

6.  In  accordance  with  the  Act,  we  are 
proposing  to  deny  equipment 
authorization  to  scanning  receivers  that 
tune  frequencies  used  by  cellular 
telephones.  We  are  also  proposing  to 
require  applicants  for  the  authorization 
of  scanning  receivers  to  include  in  their 
applications  a  statement  declaring  that 
their  receivers  cannot  be  tuned  to 
receive  cellular  telephone 
transmissions. 

7.  Also  in  accordance  with  the  Act. 
we  are  proposing  to  require  that 


scanning  receivers  be  incapable  of  being 
readily  altered  by  the  user  to  openta 
within  the  cellulv  bands.  To  assist  us 
in  determining  whether  a  scanner 
complies  with  this  requirement,  we 
propose  to  require  applicants  for 
scanning  receiver  e^pment 
authorization  to  include  in  their 
applications  a  statement  pledging  that 
their  receivers  cannot  be  readily  altered 
to  receive  cellular  telephone 
transmissions.  We  also  propose  to 
prohibit  the  authorization  of  any 
scanning  receiver  fm  which  cellular 
coverage  can  be  readily  restored  by  the 
user.  We  solicit  comment  on  this 
proposed  reporting  reqtiirement  and  on 
the  definition  of ‘^dily  altered.”  We 
also  sedc  comment  on  whether 
additional  information,  such  as  why  the 
receiver  cannot  be  readily  altered, 
should  be  required. 

8.  In  further  compliance  with  the  Act. 
we  propose  to  deny  equipment 
authorization  to  any  scanning  receiver 
that  can  be  equipp^  with  decoders  that 
convert  digits  cellular  transmissions  to 
analog  voice  audio.  We  invite  comment 
on  the  potential  impact  of  this 
requirement  on  existing  models  of 
scanning  receivers. 

9.  There  currently  are  a  number  of 
frequency  converters  on  the  marirnt  that 
can  be  used  in  conjunction  %vith 
scanners  that  receive  frequencies  below 
800  MHz  to  enable  the  reception  of 
cellular  telephone  transmissions.  We  are 
proposing  to  deny  equipment 
authorization  to  converters  that  tune,  or 
can  be  readily  altered  by  the  user  to 
tune,  cellular  telephone  frequmcies.  We 
will  require  that  applicants  for  FCC 
equipment  authorization  of  frequency 
converters  used  with  scanners  include 
in  their  applications  a  statement 
pledging  that  the  converters  caimot  be 
easily  altered  to  enable  a  scanner  to 
receive  cellular  transmissions.  We  se^ 
comment  on  whether  this  statement 
should  also  include  evidence  indicating 
why  the  converter  cannot  be  easily 
modified. 

10.  The  Initial  Regulatory  Flexibility 
Analysis  is  contained  in  the  text  of  the 
Notice. 

11.  Conunent  Dates 

Pursuant  to  applicable  procedures  set 
forth  in  47  CFR  1.415  and  1.419, 
interested  parties  may  file  comments  cm 
or  before  February  22, 1993,  and  reply 
conunents  on  or  before  March  8, 1C^3. 

In  order  to  comply  with  the  requirement 
of  the  Telephone  Disclosure  and 
Dispute  Remlution  Act  that  FCC  rules 
be  promulgated  within  180  days  of 
enactment,  we  will  proceed  with  this 
Notice  without  furnishing  a  prim  text  as 
provided  by  Article  607  of  the  United 
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States-Canada  Free-Tlade 
Implementation  Act  of  1988  (Pub.  L. 
100-499. 102  Stat.  1851).  To  do  so 
would  firustrate  achievement  of  a 
legitimate  domestic  objective.  In 
addition,  the  Commission  is  not  likely 
to  be  able  to  accommodate  requests  for 
extensim  of  the  comment  periods.  To 
file  formally  in  this  proceeding,  you 
must  file  an  original  and  five  copies  of 
all  comments,  reply  cmnments.  and 
supporting  corrunents.  If  you  want  each 
Commissioner  to  receive  a  copy  of  your 
comments,  you  must  file  an  original 
plus  nine  copies.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comrrtents  will  be  available  for 
public  inspection  during  normal 
business  hours  in  the  Dockets  Reference 
Room^f  the  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

12.  Ex'Parte  Rules— NoB<Restricted 
Proceeding 

This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Amnda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

13.  For  further  information  on  this 
proceeding  contact  David  Wilson, 
Technical  Standards  Branch.  Office  of 
Engineering  and  Technology,  202-653- 
8138. 

List  of  Subjects  in  47  Q'R  Parts  2  and 
15 

Communications  equipment. 
Wiretapping  and  electronic 
surveillance. 

Federal  Communicatioas  Commission. 

Donna  R.  Searcy, 

Secretaiy. 

Parts  2  and  IS  of  title  47  of  the  Code 
of  Federal  Regulations  are  proposed  to 
be  amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Autherily:  Secs.  4, 302, 303  and  307  of  the 
Communications  Act  of  1934,  as  amended, 

47  U.S.C.  154. 154(i),  302, 303, 303(r)  and 
307. 

2.  Section  2.975  is  amended  by 
adding  a  new  paragraph  (aK8)  to  read  as 
follows: 

i2.97S  Application  for  notHicatioo. 

(a)*  *  * 


(8)  Applications  for  the  notification  of 
receivers  contained  in  frequency 
converters  used  with  scanning  receivers 
shall  be  accompanied  by  an  exhibit 
indicating  compliance  with  the 
provisions  of  §  15.121  of  this  chapter. 

*  *  *  •  • 

3.  Section  2.1033  is  amended  by 
adding  a  new  paragraph  (b)(12)  to  read 
as  follows: 

12.1033  Appileation  for  eertlReatlon. 

*  *  *  •  • 

(b)*  *  * 

(12)  Applications  for  the  certification 
of  scanning  receivers  under  part  15  shall 
be  accompanied  by  an  exhibit  indicating 
compliance  with  the  provisions  of 
§  15.122  of  this  chapter. 

•  *  *  *  • 

PART  IS-RADK)  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  Secs.  4. 302, 303  and  307  of  the 
Communications  Act  of  1934,  as  amended, 

47  U.S.C.  154, 302, 303  and  307. 

2.  Section  15.37  is  amended  by 
adding  a  last  smitence  to  paragraph  (b). 
and  adding  a  new  paragraph  (f),  to  read 
as  follows: 

§  1547  Transition  provisions  for 
complimce  with  the  rules. 
***** 

(b)  *  *  *  In  addition,  receivers  are 
subject  to  the  provisions  in  paragraph  (f) 
of  this  section. 

***** 

(f)  The  manufacture  or  importation  of 
scanning  receivers,  and  frequency 
converters  used  with  scanning  receivers, 
that  do  not  comply  with  the  provisions 
of  §  15.121  shall  cease  on  or  before  April 
26, 1994.  Effective  April  26, 1993,  the 
Commission  will  not  accept 
applications  for  equipment 
authorization  for  receivers  that  do  not 
comply  with  the  provisions  of  $  15.121. 
This  paragraph  does  not  prohibit  the 
sale  or  use  of  authorized  receivers 
manufactured  in  the  United  States,  or 
imported  into  the  United  States,  prior  to 
April  26. 1994. 

3.  Section  15.121  is  added  to  read  as 
follows: 

f  15.121  Scanning  reoeivera  and 
fraquency  convartera  uaad  wHh  scanning 
racaivars. 

Scanning  receive,  and  frequency 
converters  used  urith  scanning  receivers, 
must  be  incapable  of  operating  (tuning), 
or  readily  being  altered  by  the  user  to 
operate,  within  the  frequency  bands 
allocated  to  the  Domestic  Public 
Cellular  Radio  Telecommunications 
Service.  Receivers  capable  of  "readily 


being  altered  by  the  user"  Inchida,  but 
are  not  limited  to,  those  for  which  the 
ability  to  receive  transmissions  in  the 
restricted  bands  can  be  added  by 
clipping  the  leads  of,  or  installing,  a 
diode,  resistor  and/or  jumper  wire;  or 
replacing  a  plug*in  semiconductor  chip. 
Seining  receivers,  and  frequency 
converters  used  with  scanning  leceivns, 
must  also  be  incapaUe  of  converting 
digital  cellular  transmissions  to  analog 
voice  audio. 

[FR  Doc  93-2241  Filed  2-1-93: 8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
48  CFR  Chapter  83 

RIN  0701-AA39 

Air  Force  Federal  Acquisition 
Regulation  Supplement  Ciauae; 
Contractor  Toxicological  Teatirig— 
Aircraft  Acddenta 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  On  May  24. 1991,  the 
Departm«at  of  the  Air  Force  published 
(at  56  FR  23829)  a  proposed  rule  to 
amend  chapter  53  of  title  48  of  the  Code 
of  Federal  Regulations  by  adding  part 
5323 — Environment.  Conservation. 
Occupational  Safety  and  Drug-Free 
Workplace,  and  part  5352.2 — 
Solicitation  Provisions  and  Contract 
Clauses.  After  departmental  review  the 
Air  Force  has  dedded  not  to  finalize 
this  proposed  rule  at  this  time. 
Therefore  the  proposed  rule  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.  Summerour,  SAF/AQCF,  1060  Air 
Force  Pentagon,  Washington  DC  20330- 
1060,  telephone  (703)  695-3859. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doa  93-2335  Filed  2-1-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  niies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerKy  decisions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applicatioris  and  agency 
statements  of  orgarazation  and  functiorts  are 
examples  of  documents  appearir>g  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Tepee  Area  Salvage  and  Recovery; 
Kootertai  Natioruii  Forest,  Lincoln  and 
Flathead  Counties,  MT 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA  will  prepare 
an  environmental  impact  statement 
(EIS)  for  the  Tepee  Timber  Sale.  The 
Forest  Service  proposes  to  harvest 
approximately  892  thousand  board  feet 
of  dead  and  dying  lodgepole  pine  timber 
through  application  of  a  variety  of 
harvest  methods  on  approximately  191 
acres.  The  proposal  includes  site- 
preparation  and  regeneration  on  115 
acres.  The  salvage  and  regeneration 
harvest  is  intended  to  increase  health, 
vigor,  stocking  and  species  diversity  of 
stands  for  long  term  vegetative  grov^; 
reduce  fuel  accumulations  to  minimize 
fire  danger  and  protect  existing 
regeneration  stands:  salvage  lodgepole 
pine  before  it  loses  its  value;  and  dear 
road  surfaces  and  ditches  of  dead 
lodgepole  pine  to  enable  road 
maintenance  to  be  accomplished 
without  barriers  of  down  material.  The 
EIS  will  tier  to  the  final  EIS  and  Forest 
Plan  for  the  Kootenai  National  Forest 
(September  1987). 

'^e  proposed  activities  are  located  in 
the  Little  Wolf  drainage.  The  project 
analysis  area  is  located  approximately 
30  miles  east  of  Libby,  Montana.  The  ‘ 
proposed  project  is  s^eduled  to  sell  in 
the  summer  of  1994.  There  will  be  no 
new  road  construction  as  part  of  this 
proposal. 

The  Kootenai  National  Forest  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis.  The  agency 
also  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 


proposal  so  that  interested  and  affected 
people  are  aware  of  bow  they  may 
participate  and  contribute  to  the  final 
dedsion. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  February  22, 1993. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Lawrence  A.  Froberg, 
District  Ranger,  Fisher  River  Ranger 
District,  12557  Hwy.  37,  Libby, 

Montana,  59923. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
actions  and  environmental  impact 
statement  to  Leanne  Marten, 
Interdisciplinary  Team  Leader,  Fisher 
River  Ranger  District,  12557  Hwy.  37, 
Libby,  Montana,  59923.  (Phone:  (406) 
293-7773). 

SUPPLEMENTARY  MFORMATION:  The 
decision  area  contains  approximately 
4300  acres  within  the  Kootenai  National 
Forest  in  Lincoln  and  Flathead 
Counties,  Montana.  All  of  the  project 
area  is  within  the  Little  Wolf  drainage. 
The  legal  description  of  the  decision 
€irea  is  as  follows: 

Sections  7, 8, 17, 18,  and  19  of  Township 
29  North,  Range  25  West,  Flathead  County, 
Montana;  Sections  1,  2, 3, 4, 5, 10, 11, 12, 

13,  and  24  of  Township  29  North,  Range  26 
West,  Lincoln  County,  Montana;  and 
Sections  26,  27,  28, 29,  32,  33,  34,  35  and  36 
of  Township  30  North,  Range  26  West, 
Lincoln  County,  Montana. 

All  proposed  activities  are  outside  the 
boimdaries  of  any  roadless  area  or  any 
areas  considered  for  inclusion  to  the 
National  Wilderness  System  as 
recommended  by  the  Kootenai  National 
Forest  Plan  or  by  any  past  or  present 
legislative  wilderness  proposal. 

Mountain  pine  beetle  infestations 
have  killed  the  majority  of  merchantable 
lodgepole  pine  in  the  analysis  area.  In 
lodgepole  pine  stands  mortality  ranges 
from  50-100%.  However,  in  most  of  the 
stands  mortality  is  90-100%.  In  mixed 
conifer  stands  where  lodgepole  pine 
comprises  10-40%  of  the  stand, 
mer^antable  lodgepole  pine  mortality 
ranges  ftnm  80-100%. 

These  concentrations  of  dead 
lodgepole  pine  create  areas  of  high  fuel 
loadings  which  increase  the  potential  of 
wildfire.  In  addition,  deer  and  elk 
movement  within  and  through  these 
dense  lodgepole  stands  is  difficult. 
Thus,  smnmer/fall  range  efiectiveness  is 
in  a  steady  rate  of  decline. 


The  proposed  action  includes  salvage 
harvest  of  dead  lodgepole  pine  resulting 
from  moimtain  pine  Melle  attack.  A 
small  amotmt  of  green  lodgepole  pine 
would  be  removM  in  understocked 
areas  to  facilitate  the  silvicultural 
system  for  regeneration.  Approximately 
115  acres  will  resemble  a  clearcut  with 
reserve  trees  or  patch  seedtree.  Eight 
units  would  be  placed  adjacent  to 
existing  clearcuts  which  will  create 
three  openings  greater  than  40  acres  in 
size  (43,  49  and  95  acre  openings). 
Approximately  61  acres  will  be 
salvaged.  A  fully  stocked  stand  will 
remain  on  these  acres.  Of  the  61  acres, 
49  are  road-side  salvage  in  which  all 
dead  lodgepole  will  be  removed  from 
areas  40-80  feet  of  specified  roadsides. 
Additionally,  15  acres  will  be  a  post  and 
pole  area.  The  harvest  will  resemble  a 
pre-commercial  thinning,  leaving  a  fully 
stocked  stand  on  these  acres.  The  total 
harvest  volume  of  this  proposal  would 
be  892  thousand  board  feet  of  timber. 


Tentatively,  several  issues  have  been 
identified  through  the  scoping  process. 
These  issues  are  briefly  described 
below: 

1.  Concern  was  expressed  over  how 
the  proposed  action  may  impact  water 
quality  of  the  stress  in  the  area. 

2.  Wildlife:  Concern  was  expressed 
that  the  proposed  action  may  have  an 
adverse  affect  on  the  cover/forage  ratio 
in  the  area  and  thus  would  represent  an 
impact  on  vrildlife. 

3.  Forest  Health:  Concern  was 
expressed  that  no  action  would  result  in 
stands  with  a  very  low  level  of  health, 
vigor  and  productivity  due  to  poor 
regeneration  and  grov^. 

Public  Participation  and  Scoping 

Public  participation  will  be  requested 
at  several  points  during  the  analysis. 

The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  projects.  This  input  will  be 
used  in  preparation  of  the  Draft  EIS. 

The  scoping  process  includes: 

— ^IdentiMng  potential  issues. 

— ^Identifying  major  issues  to  analyzed 
in  d^th. 

— ^Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 


Issues 
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— ^Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

— ^Determining  potential  cooperating 
agencies  and  task  assignments. 

The  analysis  will  consider  a  range  of 
alternatives.  Along  with  the  proposed 
actions  and  all  reasonable  action 
alternatives,  the  analysis  will  consider  a 
“No  Action”  alternative. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June  1993.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availabihty  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmentd  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
'participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  of  Angoon  v.  Model,  803 
F.2d.  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Hams,  490 
F.  Supp.  1334, 1338,  (E.D.  Wis  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS.  To  be  the  most  helpful, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merit 
of  the  alternatives  discussed  (see 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

The  final  EIS  is  scheduled  to  be 
completed  by  September  1993.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 


that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
pohcies  considered  in  making  a 
decision  regarding  the  proposal. 
Lawrence  A.  Froberg,  District  Ranger, 
Fisher  River  Ranger  District.  Kootenai 
National  Forest,  12557  Highway  37, 
Libby,  Montana  59923,  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations. 

Dated;  January  21, 1993. 

Lawrence  A.  Froberg, 

District  Ranger,  Fisher  River  Ranger  District, 
Kootenai  National  Forest. 

IFR  Doc.  93-2305  Filed  2-1-93;  8:45  am) 
BILUNG  COD6  3410-11-M 


Berrsy  Mountain  Timber  Saies  and 
Associated  Projects,  Kootenai  National 
Forest,  Sanders  County,  MT. 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA  will  prepare 
an  environmental  impact  statement 
(EIS)  for  two  proposed  timber  sales  and 
associated  activities.  The  EIS  will  tier  to 
the  final  EIS  and  Forest  Plan  for  the 
Kootenai  National  Forest. 

The  Cabinet  Ranger  District  is 
roposing  timber  harvest  activities  and 
ig  game  habitat  improvement  for  the 
Berray  Mountain  project  area  located  on 
the  Kootenai  National  Forest,  Sanders 
County,  Montana.  The  proposed 
projects  include  the  North  Pine  Ridge 
Timber  Sale,  and  Berray  Creek  Timber 
Sale  which  includes  Bighorn  Sheep  and 
big  game  habitat  improvement. 
Approximately  4  MMBF  of  timber 
would  be  removed  from  approximately 
398  acres.  Road  construction  needed  to 
access  the  proposed  areas  would  consist 
of  approximately  2  miles  of  new  road 
construction  and  5  miles  of  road  re¬ 
construction. 

The  proposed  projects  are  located, 
wholly  or  in  part,  in  the  Berray 
Mountain  Roadless  Area  #672  within 
the  Bull  River  drainage.  The  legal 
descriptions  are  as  follows:  T28N, 
R33W,  Sec.  2, 11.  22,  23,  27,  28,  &  21 
and  T27N,  R33W,  Sec.  3. 4, 9. 10,  33. 

34. 


The  proposed  sales  are  scheduled  to 
be  sold  during  FY 1995  and  have  an 
expected  contract  life  of  3  years. 

Even-aged  management  would  be 
used  in  implementing  the  proposed 
actions.  Seedtree  and  shelterwood 
regeneration  harvests  are  general 
prescriptions  that  are  to  be  applied. 

Patch  clearcuts  are  recommended  for 
bighorn  sheep  habitat  improvement. 
Where  timber  harvest  has  occurred  for 
wildlife  enhancement,  prescribed 
burning  will  also  occur.  Logging 
systems  include  tractor  and  helicopter. 

The  proposed  actions  are  meant  to 
bring  the  existing  conditions  closer  to 
the  desired  conditions  of  the  Kootenai 
National  Forest  Plan.  The  ID  team  has 
identified  site  specific  objectives 
(purpose  and  need)  for  this  project 
which  are  consistent  with  the 
management  goals  of  the  Kootenai 
National  Forest  Plan. 

This  proposed  action  was  developed 
by  the  team  in  order  to  accomplish 
the  following  objectives:  (1)  Provide  for 
healthy  growing  stand  conditions 
resulting  in  vigorous  growth  and  a 
sustainable  timber  harvest  on  suitable 
timberlands;  (2)  manage  the  area  for 
long-term  diversity  through  maintaining 
and  enhancing  big  game  habitat;  (3) 
maintain  ponderosa  pine  as  a  serai 
species. 

The  Kootenai  National  Forest  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis  in  addition  to 
comments  already  received  as  a  result  of 
local  pubUc  participation  activities.  The 
agency  also  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  February  19, 1993. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  James  I.  Mershon, 

District  Ranger,  Cabinet  Ranger  District. 
2693  Hwy.  200,  Trout  Creek,  Montana, 
59874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
actions  and  environmental  impact 
statement  to  David  Clay,  Project 
Coordinator.  Cabinet  linger  District, 
2693  Hwy.  200,  Trout  Creek,  Montana, 
59874.  IPhone:  (406)  827-3533). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  actions  include  the  following: 
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Area 

MA 

Acres 

Harvect  method 

Volume  esti¬ 
mate 

Logging  system 

N  Pine  Ridga  _ _ _  _  .  _  ~... 

11 

70 

ST/SW _ 

.77  MBF _ 

Tractor  100%. 

10 

60 

ST/SW _ 

.66  MBF _ 

Tractor  32%. 

11 

62 

ST/SW . 

.68  MBF _ 

Hell  68%. 

12 

101 

ST/SW  _ _  .... 

1.1  MBF _ 

19 

41 

.45  M8I^ 

10 

64 

Patch  deaicut .. 

.70 . . 

Hen  100%. 

The  Beiray  Mountain  analysis  area 
contains  approximately  16,842  acres. 

The  EIS  will  tier  to  the  Final  EIS  and 
Kootenai  Forest  Plan  (September  1987). 
The  Forest  Plan  provides  goals  and 
objectives,  forest-wide  standards  and 
guidelines,  management  area  standards 
and  guidelines,  and  management  area 
prescriptions  for  the  various  lands  on 
the  Forest.  This  direction  provides  for 
management  practices  that  will  be 
utilized  during  the  implementation  of 
the  Forest  Plan. 

Management  Area  Allocations  include 
the  following: 

MA  2  comprises  3  percent  of  the  area. 
This  area  is  to  be  managed  as  roadless 
recreation. 

MA  8  comprises  13  percent  of  the 
area.  This  area  has  been  recommended 
by  the  Kootenai  National  Forest  for 
congressional  designation  as 
Wilderness. 

MA  10  comprises  31  percent  of  the 
area.  This  area  is  to  be  managed  for  big 
game  winter  range. 

MA  11  comprises  11  percent  of  the 
area.  This  area  is  to  be  managed  for  big 
game  winter  range  while  producing  a 
programmed  yield  of  timber  and 
maintaining  the  viewing  resource  in 
areas  of  hi^  visual  signiHcance. 

MA  12  comprises  19  percent  of  the 
area.  This  area  is  to  be  managed  to 
maintain  or  enhance  nonwinter  big 
game  habitat  and  produce  a 
programmed  yield  of  timber. 

MA  13  comprises  4  percent  of  the 
area.  This  area  is  to  be  managed  to 
provide  the  special  habitat  necessary  for 
old-growth  dependent  wildlife. 

MA  14  comprises  13  percent  of  the 
area.  This  area  is  to  be  managed  for 
grizzly  bear  habitat,  while  reducing 
grizzly/human  conflicts,  assist  in  the 
recovery  of  the  grizzly  bear  and  really 
a  programmed  level  of  timber 
production. 

MA  19  comprises  5  percent  of  the 
area.  This  area  occurs  on  steep  slopes 
and  breaklands  over  60  percent.  The 
management  objective  of  this  area  is  to 
ensure  soil  stability  and  water  quality 
by  maiiualuing  the  vegetation  in  a 
healthy  condition  and  by  minimizing 
surface  disturbance. 


MA  21  comprises  .3  percent  of  the 
area.  This  area  is  to  be  managed  as  a 
botanical  area  of  special  interest. 

The  analysis  will  consider  a  range  of 
alternatives.  Along  with  the  proposed 
actions  and  all  reasonable  action 
alternatives  the  analysis  will  consider  a 
“No  Action”  alternative  for  each 
proposed  timber  sale. 

Public  participation  will  be  requested 
at  several  points  during  the  analysis. 

The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  projects.  This  input  will  be 
used  in  preparation  of  the  Draft  and 
Final  EIS. 

The  scoping  process  includes: 

•  Identifying  potential  issues. 

•  Identifying  major  issues  to  be 
anal^ed  in  depth. 

•  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
horn  issues  recognized  during  scoping 
activities. 

•  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

•  Determining  potential  cooperating 
agencies  and  task  assignments. 

Public  participation  to  this  point 
involved  the  presentation  of  the  project 
at  a  public  open  house  at  the  Noxon 
School  and  personal  contacts  with  local 
residents  by  the  Project  Coordinator. 
Future  public  participation  will  include 
continued  public  meetings,  personal 
contacts,  and  contact  through  the  media 
and  written  material.  The  following 
potential  issues  have  been  identified 
through  the  scoping  efforts  that  have 
occuii^  to  date: 

•  What  are  the  cumulative  efiects, 
including  all  of  the  Champion 
International  clearcuts  north  of  Berray 
Mountain? 

•  What  are  the  effects  of  sediment 
firom  logging  activities  on  the  fisheries 
within  Berray  Creek  and  the  Bull  River? 

•  Will  the  proposed  action  effect  the 
wild  and  scenic  classification  of  the 
Bull  River? 

•  What  effect  will  the  proposed 
action  have  on  the  grizzly  bear  travel 
corridor  that  was  recently  purchased  by 
the  USFS? 


•  What  efiect  would  the  proposal 
have  on  the  soils  of  the  area? 

•  What  efiect  would  the  proposal 
have  on  wildlife? 

•  Can  wildlife  security  be 
maintained? 

•  Can  the  cover/forage  of  the  area  be 
improved? 

•  What  efiect  would  the  proposal 
have  on  the  roadless  charaaer  of  Berray 
Moimtain  Roadless  Area  #672? 

•  Could  we  maintain/improve  the 
biodiversity  of  the  area? 

•  What  effect  would  the  proposal 
have  on  the  watersheds  of  the  area? 

•  What  efiect  would  the  project  have 
on  air  quality? 

•  What  would  be  the  efiects  on  the 
visual  quality  objectives  for  the  area? 

•  Are  there  any  sensitive,  threatened, 
or  endangered  plant  or  animal  species 
in  the  area?  How  would  this  project 
affect  them  if  they  are  present? 

•  What  would  be  the  effect  to  private 
land  and  private  uses  of  federal  lands  in 
the  area? 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June,  1993.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  43  days  from  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  ofAngoon  v.  Model,  8(»3 
F.2d.  1016, 1022  (9th  Cir.  1986  and 
Wisconsin  Hertiages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
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Because  of  these  court  rulings  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  It  can  meaningfully 
consider  and  respond  to  them  in  die 
final  EIS. 

To  be  the  most  helpful,  comments  on 
the  draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed  (see  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

The  final  EIS  is  scheduled  to  be 
completed  by  September  1993.  In  the 
final  EIS  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

James  I.  Mershon,  District  Ranger, 
Cabinet  Ranger  District,  Kootenai 
National  Forest,  2693  Hwy.  200,  Trout 
Creek,  Montana,  59874,  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations. 

Dated:  January  21, 1993. 

James  L  Mershon, 

District  Ranger,  Cabinet  Ranger  District. 

IFR  Doc.  93-2306  Filed  2-1-93;  8:45  am) 
BILUNG  CODE  3410-11-M 

Rural  Electrification  Administration 

Central  Virginia  Electric  Cooperative; 
Finding  of  No  Significant  Im^ct 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA)  has  made  a  Finding  of  No 
Significant  Impact  (FONSI)  with  respect 
to  the  potential  environmental  impact 
resulting  from  a  proposal  by  Central 
Virginia  Electric  Cooperative  (CVEC)  to 
construct  the  New  Martin’s  Store 
Electric  Generating  Station  in  Nelson 
County,  Virginia.  The  FONSI  is  based 
on  the  Borrower’s  Environmental  Report 
(BER)  prepared  for  CVEC  by  Mr.  Gary 


Gilpin  of  Gilpin  Group  Environmental 
Consulting  and  Planning.  REA 
conducted  an  independent  evaluation  of 
the  report  and  concurs  with  its  scope 
and  content.  In  accordance  with  R^ 
Environmental  Policies  and  Procedures, 
7  CFR  1794.61,  REA  has  adopted  the 
CVEC’s  BER  as  the  environmental 
assessment  for  the  project. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  A.  Corwin,  Environmental 
Protection  Specialist,  Environmental 
Compliance  Branch,  Electric  Staff 
Division,  room  1246,  South  Agriculture 
Building,  Rural  Electrification 
Administration,  Washington,  DC  20250, 
telephone  (202)  720-1784. 

SUPPLEMENTARY  INFORMATION:  'The  New 
Martin’s  Store  Electric  Generating 
Station  is  located  in  northern  Nelson 
County,  Virginia.  The  proposed  electric 
generating  facilities  will  consist  of 
either  two  1,500  kilowatt  (KW)  or  three 
1,250  KW  diesel  electric  generating 
units  which  will  be  housed  in  a  one- 
story  metal  building  36  by  60  feet  and 
20  feet  in  height,  a  10,000  gallon 
aboveground  tank  or  two  5,000  gallon 
aboveground  tanks,  a  500  foot  24.9 
kilovolt  (kV)  imderground  distribution 
line  and  a  600  foot  construction/ 
maintenance  access  road  composed  of 
four  inch  thick  crushed  stone.  CVEC 
will  construct  the  facilities  on  3  acres  of 
land  which  is  adjacent  to  the  existing 
Martin’s  Store  Substation. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
conservation,  alternative  generating 
technologies,  and  constructing  the 
proposed  facilities  at  alternative  sites. 

Based  on  an  independent  analysis  of 
the  adopted  BER,  REA  has  concluded 
that  the  construction  of  the  proposed 
generating  facilities  will  have  no 
significant  impact  on  air  quality,  water 
quality,  wetlands,  the  100-year 
floodplain,  existing  land  uses,  prime 
farmland,  historic  properties,  federally- 
listed  threatened  and  endangered 
species,  or  designated  critical  habitat  or 
species  proposed  for  listing  or  proposed 
critical  habitat. 

No  other  potential  significant  impact 
resulting  from  the  construction  and  use 
of  the  proposed  project  has  been 
identified.  Copies  of  the  environmental 
assessment  and  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  REA 
at  the  address  provided  herein  or  from 
Central  Virginia  Electric  Cooperative, 
P.O.  Box  247,  Front  Street,  Lovingston, 
Virginia  22949. 


Dated:  January  22, 1993. 

George  E.  Pratt, 

Deputy  Administrator,  Ingram  Operations, 
Rural  Electrification  Administration,  U.S. 
Department  of  Agriculture. 

(FR  Doc.  93-2357  Filed  2-1-93;  8:45  ami 
BILUNQ  CODE  3410-1S-M 


DEPARTMENT  OF  COMMERCE 

Bursau  of  Export  Administration 

National  Defense  Stockpile  Market 
Impact  Committee  Request  for  Public 
Comments 

AGENCY:  Office  of  Industrial  Resource 
Administration,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  request  for  public 
comments  on  the  market  impact  of 
proposed  disposals  of  excess 
commodities  currently  held  in  National 
Defense  Stockpile. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  National  Elefense 
Stockpile  Market  Impact  Committee  (co¬ 
chaired  by  the  Departments  of 
Commerce  and  State)  is  seeking  public 
comment  on  the  market  impact  of 
proposed  disposals  of  excess  materials 
currently  held  in  the  National  Defense 
Stockpile.  Comments  should  be 
received  by  March  4, 1993. 

ADDRESSES:  Send  all  comments  to 
Edward  L.  Levy;  Co-Chair,  Stockpile 
Market  Impact  Committee;  Office  of 
Industrial  Resource  Administration; 
room  3878;  U.S.  Department  of 
Commerce;  14th  Street  and  Constitution 
Avenue  NW.;  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Levy,  Office  of  Industrial 
Resource  Administration;  U.S. 
Department  of  Commerce;  (202)  482- 
3795  or  Milt  Drucker,  Office  of 
International  Commodities,  U.S. 
Department  of  State;  (202)  647-2871 
(co-chairs  of  the  Stockpile  Market 
Impact  Committee). 

SUPPLEMENTARY  INFORMATION:  Under 
authority  of  the  Strategic  and  Critical 
Materials  Stockpiling  Act  of  1949,  as 
amended,  (50  U.S.C.  98  et  seq.),  the 
Department  of  Defense  (as  National 
Defense  Stockpile  Manager)  maintains  a 
stockpile  of  strategic  and  critical 
materials  to  supply  the  military, 
industrial,  and  essential  civilian  needs 
of  the  United  States  for  national 
defense.  In  making  disposals  and 
acquisitions  of  Stockpile  materials. 
Defense  is  required  by  law  to  refrain 
from  causing  undue  market  disruption, 
while  at  the  same  time  protecting  the 
government  against  avoidable  loss. 
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Section  3314  of  the  FY  1993  National 
Defense  Authorization  Act  (NDAA) 
formally  established  a  Market  Impact 
Committee  (the  Committee)  to  ‘‘advise 
the  National  Defense  Stockpile  Manager 
on  the  projected  domestic  and  foreign 
economic  efforts  of  all  acquisitions  and 
disposals  of  materials  from  the  National 
Defense  Stockpile.”  The  Committee 
includes  representatives  &x>m  the 
Departments  of  Commerce,  State, 
Agriculture,  Defense,  Energy,  Interior, 
Treasury  and  the  Federal  Emergency 
Management  Agency.  The  FY  1993 
NDAA  directs  the  Committee  to 
‘‘consult  from  time  to  time  with 
representatives  of  producers,  processors 
and  consumers  of  the  types  of  materials 
stored  in  the  stockpile.” 

With  diis  in  mind,  it  is  the  Defense 
National  Stockpile  Center’s  (DNSC) 
intention  to  become  a  dependable,  long¬ 
term  source  of  materials  that  will  be 
sold  as  close  to  market  prices  as  the 
conditions  of  sale  permit  (e.g. 
consideration  will  be  given  for  tbe 
certifiable  quality  of  the  materials  being 
sold,  and  any  appropriate  transportation 
differential).  In  order  to  protect  the 
government  against  avoidable  loss,  the 
DNSC  intends  to  exercise  restraint 
regarding  the  quantities  and  timing  of 
any  offers  of  excess  materials  for  sale. 

The  Committee  will  soon  begin  its 
consideration  of  Defense’s  FY  1994 
Annual  Materials  Plan  (AMP)  of 
proposed  disposals  and  acquisitions  of 
Sto^pile  materials.  In  order  for  the 
Committee  to  obtain  sufficient 
information  to  prepare  its 
recommendations  to  Defense,  the 
Committee  hereby  requests  that 
interested  parties  provide  conunent  on 
the  potential  market  impact  of  the 
commodities  identified  below  as 
candidates  for  sales  in  FY  1994. 

Although  comments  in  response  to 
this  notice  must  be  received  by  (30  days 
after  publication)  for  the  Committee  to 
consider  them  in  its  evaluation  of  the 
FY  1994  AMP,  the  Committee  would 
welcome  further  comments  as  the  sales 
proceed. 

The  FY  1994  AMP  has  not  yet  been 
prepared  in  final  form,  but  the  following 
are  the  materials  for  which  Defense  has 
been  granted  disposal  authority  by 
Congress,  and  which  therefore  maybe 
included  in  the  FY  1994  ANQ*. 

Interested  parties  are  requested  to 


provide  any  comments  that  would  be 
useful  to  the  Committee  in  reviewing 
proposed  schedules  and  quantities  of 
Sto^pile  sales. 

ComiBotidies  Which  May  Be  Included  In  FY 
1994  AMP 

Aluminum  Oxide,  Abrasive 
Aluminum  Oxide.  Fused,  Crude 
Antimony 
Asbestos  (ail  types] 

Bauxite,  Metal  Grade,  Jamaica  Type 

Bauxite.  Metal  Grade,  Surinam 

Bauxite,  Refractory 

Beryl  Ore 

Bismuth 

Cadmium 

Celestite 

Chromite,  Chemical  Grade 
Chromite,  Metallurgical  Grade 
Chromite,  Refractory  Grade 
Chromium,  Ferro,  High  Carbon 
Cobalt 
Copper 

Diamond,  Industrial,  Crushing  Bort 
Diamond,  Stones 
Fluorspar,  Acid  Grade 
Fluorspar.  Metallurgical  Grade 
Germanium 

Graphite,  Natural,  Malagasy 
Graphite,  Natural,  Other  than  Ceylon  and 
Malagasy 
Iodine 

Jewel  Bearings  NSG 

Kyanite 

Lead 

Manganese.  Chemical  Grade 
Manganese,  Battery  Grade,  Natural  Ore 
Manganese,  Battery  Grade,  S3mthetic  Dioxide 
Manganese,  Metallurgical  Grade 
Manganese,  Ferro,  High  Carbon 
Memuy 

Mica,  Muscovite  Block 
Mica,  Muscovite  Film 
Mica,  Muscovite  Splitting 
Mica,  Phlogopite  Splitting 
Nickel 

Quartz  Crystals,  Natural 
Rutile 

Sapphire  and  Ruby 
SebKic  Acid 
Silicon  Carbide 
Silver  (coinage  use  only) 

Talc 

Tin 

Thorium  Nitrate 

Vegetable  Tannin  Extract,  Chestnut 
Vegetable  Tannin  Extract,  Quebracho 
Vegetable  Tannin  Extract,  Wattle 
Zinc 

Interested  parties  are  invited  to 
submit  written  comments,  opinions, 
data,  information,  or  advice  relevant  to 
this  request.  All  materials  should  be 
submitted  with  10  copies.  Public 


information  will  be  made  available  at 
the  Department  of  Commerce  for  public 
inspection  and  copying.  Material  that  is 
national  security  classified  information 
or  business  confidential  information 
will  be  exempted  from  public  disclosure 
to  the  extent  permitted  by  law  and 
regulation.  Anyone  submitting  business 
confidential  information  should  clearly 
identify  the  business  confidential 
portion  of  the  submission  and  also 
provide  a  non-confidential  submission 
that  can  be  placed  in  the  public  file. 
Conummications  from  agencies  of  the 
United  States  Government  will  not  be 
made  available  for  public  inspection. 

The  public  record  concerning  this 
investigation  will  be  maintained  in  the 
Bureau  of  Export  Administration’s 
Records  Inspection  Facility,  room  4525, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone  (202) 
482-5653.  llie  records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  the  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4.1 
et.  seq.). 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Ms.  Margeiret  Cornejo,  the 
Bureau  of  Export  Administration’s 
Freedom  of  Information  Officer,  at  the 
above  address  and  telephone  number. 

Dated:  January  27, 1993. 

John  A.  Rkhards, 

Deputy  Assistant  Secretary  for  Industrial 
Resource  Administration. 

(FR  Doc.  93-2345  Filed  2-1-93;  8:45  ami 
nUJNG  CODE  3610-OT-4I 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Hrms 
for  Determination  of  Eligibility  1o 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Finn  name 

Address 

Date  petitkx) 
accepted 

Product 

Custom  Products  of  Ulchfleld, 
Inc. 

1715  S.  SK>ley  Avenue,  Utchfteld,  MN  55355  .._ 

11/12/92 

Sea  Sky  USA  aka  SPCL  EFX, 
Uniimiled. 

680  Kakk)  Street  *5  &  *6,  Honoluiu,  HI  96819  „ 

11/12/92 

Apparel— tee  shirts. 
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Fkinnanw 

Address 

DatepetMon 

accepted 

Exceilon  Automation  Company  .. 

24751  Crensnaw  Boulevard.  Torrance.  CA 
90505. 

12/21/92 

Monroe  Ptuld  Technology,  Inc  .... 

36  DtaMn  Road,  Box  810,  HHton,  NY  14468 . 

Aerolita . . . . . 

425  Wait  Rider,  Suita  B8,  Panrls,  CA  92571  ...... 

12J22m 

Rematqua  MIg.  Co<p  . . 

110  Field  StreeL  West  Babyloa  NY  11704  . 

12/29/92 

Island  Spftng,  Inc . 

18846  103rd  Averrue  Southvvest,  Vashon,  WA 
98070. 

12/29/92 

Republic  Technology,  Ine . 

1745  Broadway  Street,  Charlottasvilia,  VA 
22902. 

MJ2af92 

Snobkd  AkcraS.  Inc . 

13007  122nd  Avenue  KPN,  Gig  Harbor,  WA 
98329. 

12/29/92 

Gainey  Ceomics,  Inc . 

1200  Arrow  Highway,  Laveme,  CA  81750'5293 

12/30/92 

RaimMne  Fngtawmilng  Inn  . 

6314  Gravel  Avanrvi,  AlAvandria.  VA  22301  . 

12/30/92 

Ascot  Tag  &  Label  Co.,  Inc . 

577  North  3rd  Street.  Newark,  NJ  07107  . 

12/30/92 

Apex  IndusWal  Equipmenl,  Inc  .. 

P.O.  Drawer  1049,  Salem.  VA  24153 _ _ 

12G0/B2 

Alien  Company  (The) . 

712  East  Main  Blanchester,  OH  45107  ... 

1/4/93 

Blackhawk  Foundfies . 

323  S.  dark  Street,  Davenport  lA  52808  _ 

1/4/93 

Sun  Metal  Products,  Inc . 

2156  N.  Detroit  Street  Box  1508,  Warsaw,  IN 
46581-1508. 

1/4/93 

6o^  Electifc  Manufacturing 

100  Pennsylvania  Avenue,  Patersort  NJ  07509 

1/4/93 

Anionics,  Iw . 

300  Hartgar  Road,  Oriskany,  NY  13424  . 

1/5/93 

Kewaunee  Engineeiing  Coq) . 

North  Main  Street,  Kewaunee,  Wl  54216  . 

1/6«3 

Taylof  Forge  Engineered  Sys- 

First  &  Iron  Streets,  Paola,  KS  66071  . 

1/6/93 

terns,  ln& 

Bryce  0.  Jewea  Machine  Menu- 

2901  Maury  Street  Richmond,  VA  23229  . . 

1/8/93 

factudngCa.  Inc. 

Besly  Products  Corporation . 

100  Dearborn  Avenue,  South  Beloit,  IL  61080  ... 

1/11/93 

Hutoer  Brothers,  Inc . 

1290  University  Avenue,  Rochester,  NY  14607  . 

1/11/93 

Cenlenniai  Shipping  Products 

302  Northern  Pacific  Avenue,  Fargo.  ND  58102 

1/11/93 

Company  Inc. 

Modem  Industries,  Incorporated 

3229  East  Washington  Street  Phoenix,  AZ 
85034-1607. 

1/12/93 

Dec  imematiorMi.  Inc  . . 

1919  S.  Stoughton  Road,  Matflson,  Wl  53708  ... 

1/14/93 

PiDdUCt 


Splncto  drWlng  machin#  and  paita  tor  spindle  diWns  macMne. 

Metal  working  tulds. 

PaiagtIderB. 

Manufacturer  of  assembliea  and  components. 

Food  a  bevg.— soybean'producta. 

Electfomcs— Fabricated  circuit  boaidB  and  wire  Iwneesas. 

Misc.— Aircralt  kits. 

Misc.— Ceramic  conlainets. 

Transportable  recompresston  chambers  and  muWptace 
hyperbaric  faculties  designed  and  assambied. 

Misc.— Labels  and  decals. 

todustdal  equipment  tor  toe  tire  manufacturing  Industry. 

Mlsa  mugs  and  artwork. 

Metat  Products— Hydraulic  pump  housing  and  diesel  engine 
components  cast  ol  Iron. 

QoM,  wheelchair,  motorcycie  and  exareiae  wtoeets  and  aluminum 
rims  and  tolled  aluminum. 

Mach.  A  equip.— Hotors.  stators,  exciters,  generators  andtor  mo¬ 
tors.  arxf  static  systems. 

Mach.  &  equip.— vacuum  sealtog  fuel  systema  and  electron 
beam  welding. 

Components  of  corrshuction  equipment,  hoist,  Wts,  cranes,  and 
ships  of  iron  and  steel. 

Mach.  A  equip.— pressure  vessels  and  skid  mounted  gas  proc¬ 
essing  equipmant. 

Melai  produr^s— precision  machine  parts— castings  of  carbon 
steel  A  stainless  steel. 

Metal  products— steel  cutting  tool  to  be  mounted  on  a  tapping 
machine. 

Mach.  A  equip.— machine  knMee  that  cut  paper  and  mslaL 

Wood  products— wood  shipping  and  constmetion  relaled  prod¬ 
ucts,  i.e.  pallets,  crates  and  stakes. 

Mach.  A  equip.— turbine  engine  parts  tor  mMtary  A  commercial 
aircralt  blades,  startors,  etc. 

Mach.  A  equip.— dairy  famn  equipmenl.  tood  processing  equip- 
ment  and  dispensing  oontroi  systems. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm’s  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division.  Room  7023,  Economic 
Development  Administration.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


Dated;  January  25, 1893. 

Craig  M.  Smith, 

Deputy  Director  for  Program  Operations. 
[FR  Doc  93-2293  Piled  2-1-93;  8:45  am] 

BfUlNO  CODE  3S1»-a«-4l 


Intemationat  Trade  Adminiatration 
[A-588-807] 

Industrial  Belts  and  Components  and 
Parts  Thereof,  Whether  Cured  or 
Uncured,  From  Japan;  Court  of 
International  Trade  Decision 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Court  of  International 
Trade  Deejsion. 

SUMMARY:  On  March  5, 1992,  the  United 
States  Court  of  International  Trade  (CTT) 
held  that  cash  deposits  should  not  have 
been  collected  before  the  date  of 
publication  in  the  Federal  Register  of 
the  International  Trade  Coipmission’s 
(TTO  final  determination  concerning 
industrial  belts  from  Japan  which 
occurred  on  June  7, 1989.  Therefore, 
pursuant  to  ffie  CTT's  order,  the 


Department  will  issue  instructions  to 
the  U.S.  Custom  Service  to  release  or 
refund  any  bonds  or  deposits  of 
estimated  dumping  duties  on  imports  of 
industrial  belts  entered  from  Japan 
during  the  period  of  February  1, 1980 
through  June  6, 1989. 

EFFECTIVE  DATE:  February  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Vannatta  in  the  Office  of 
Agreements  Compliance;  International 
Trade  Administration;  U.S.  Department 
of  Commerce;  Washington,  DC  20230; 
telephone  number  (202)  482-3793. 

8UPPLEAKNTARV  INFORMATION: 

Background 

On  July  26, 1990,  the  Department 
initiated  an  administrative  review  (55 
FR  30490)  of  the  antidumping  duty 
order  on  industrial  belts  TOm  Japan  (54 
FR  25314,  June  14, 1989;  amended  54 
FR  32104,  August  4. 1989).  On 
November  12, 1991,  the  Department 
published  the  preliminary  results  of  that 
review  (56  FR  57513).  The  review 
covered  sales  of  the  subject  merchandise 
in  the  United  States  during  the  period 
of  February  1. 1989  throu^  May  31, 
1990.  Before  the  review  was  initiated 
Mitsuboshi  Belting  Limited  (MBL)  and 
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its  U.S.  affiliate,  a  respondent  in  the 
review,  filed  suit  in  the  CUT  challenging 
the  antidumping  duty  order  (MBL 
(USA)  and  Mitsuboshi  Belting  Limited, 
89-07-00403,  Complaint,  July  7, 1989 
(Complaint)).  MBL  claimed  the  order 
was  not  in  accordance  with  Section 
736(b)(2)  of  the  Tariff  Act  of  1930,  as 
amended  (Tariff  Act)  (19  USC 
1673e(b)(2)),  because  it  did  not  require 
the  release  of  any  bond  or  refund  any 
cash  deposit  made  against  estimated 
antidumping  duties  for  entries  of 
industrial  belts  from  Japan  during  the 
period  of  February  1, 1989  through  June 
6, 1989  (Complaint  at  5). 

On  March  5, 1992,  the  CTT  held  that 
as  a  result  of  a  negative  ITC  "but  for” 
vote  (threat  of  material  injury  foimd,  but 
would  not  find  material  injury  itself  but 
for  suspension  of  liquidation  of  entries) 
and  three  negative  votes,  cash  deposits 
should  not  have  been  collected  before 
the  date  of  publication  of  the  ITC*s  final 
affirmative  determination  in  the  Federal 
Register  (Investigation  Nos.  731-TA- 
412  through  419  (Final  Determination), 
54  FR  24430,  June  7, 1989).  MBL  (US/i) 
Corp.  and  Mitsuboshi  Belting  Ltd.  v. 
United  States,  787  F.  Supp.  202  (OT, 
March  5, 1992).  The  CIT  ordered  the 
Department  to  "release  or  refund  or 
cause  to  be  released  or  refunded  any 
bonds  or  deposits  of  estimated 
antidumping  duties  on  imports  of 
power-transmission  belts  frrom  Japan,” 
in  accordance  with  section  736(b)(2)  of 
the  Tariff  Act  (Order,  89-07-00403, 
March  5, 1992).  Therefore  as  a  result  of 
the  CTT  order,  there  are  no  longer  any 
suspended  entries  from  February  1, 

1989  through  June  6, 1989. 

Notice  of  CTT  Order 

Pursuant  to  the  CTT  order,  the 
Department  will  issue  instruction 
directly  to  the  U.S.  Customs  Service  to 
release  or  refund  any  bonds  or  cash 
deposits  of  estimated  antidumping 
duties  on  imports  of  industrial  belts 
from  Japan  entered  during  the  period  of 
February  1, 1989  thiough  June  6, 1989. 
Accordingly,  the  Department’s  final 
results  of  administrative  review  will 
cover  sales  of  subject  merchandise  in 
the  United  States  during  the  period  of 
June  7, 1989  through  May  31, 1990.  The 
final  results  will  be  published 
subsequently. 

Dated;  January  19, 1993. 

AlanM.  Donn, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-2437  Filed  2-1-93;  8:45  am) 
MUJNO  CODE  aSIO-DS-M 


{C-201-0031 

Court  Decision  and  Sutpeneion  of 
Liquidation:  Ceramic  Tiie  From  Mexico 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice. 


EFFECTIVE  DATE:  January  17, 1993. 
SUMMARY:  On  January  7, 1993,  in 
Ceramica  Regiomontana,  S.A.  et  al.  v. 
United  States,  Court  No.  88-05-00394, 
a  lawsuit  challenging  the  Department  of 
Commerce’s  (the  “Department”)  final 
results  of  countervailing  duty  ' 

administrative  review  of  the 
countervailing  duty  order  on  ceramic 
tile  from  Mexico,  the  Court  of 
International  Trade  (“CIT”)  affirmed  the 
Department’s  second  results  of 
redetermination  on  remand.  As  a  result, 
the  final  countervailing  duty  rate  for  all 
firms  without  specified  individual  rates 
(the  “all  others”  rate)  has  decreased 
from  3.16%  ad  valorem  to  2.63%  ad 
valorem  for  1984,  and  from  4.17%  ad 
valorem  to  3.60%  ad  valorem  for  1985. 
Consistent  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
(“CAFC”)  in  Timken  Co.  v  United 
States.  893  F.2d  337  (Fed.  Qr.  1990), 
Commerce  will  not  order  the  liquidation 
of  the  subject  merchandise  entered  or 
withdrawn  from  warehouse  for 
consumption  prior  to  a  “conclusive” 
decision  in  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gayle  Longest,  Office  of  Coimtervailing 
Compliance,  International  Trade 
Administration,  U.S.  Elepartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
Telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  April  27, 1988,  the  Department 
published  notice  of  its  final  results  of 
countervailing  duty  administrative 
review  in  connection  with  the 
countervailing  duty  order  on  ceramic 
tile  from  Mexico.  Ceramic  Tile  from 
Mexico:  Final  Results  of  Cotmtervailing 
Duty  Administrative  Review,  53  FR 
15090.  In  that  determination,  the 
Department  set  forth  its  finding  of  the 
total  bounty  or  grant  being  given  on  the 
subject  merchandise  during  the  period 
or  review,  July  1, 1984  through 
December  31, 1985.  This  determination 
included  a  finding,  inter  alia,  of  an  “all 
other”  rate  of  3.16%  ad  valorem  for  the 
period  of  July  1, 1984  through  December 
31, 1984,  and  of  4.17%  ad  valorem  for 
the  period  of  January  1, 1985  through 
December  31, 1985. 


Subsequent  to  the  Department’s 
determination,  respondents  filed  a 
lawsuit  with  the  OT  challenging  this 
determination.  Thereafter,  the 
issued  an  order  and  Slip  Opinion  92-71 
dated  May  15, 1992,  in  Ceramica 
Regiomontana,  S.A.,  et  al.  v.  United 
States.  Court  No.  88-05-00394 
remanding  the  Department’s 
determination  so  that  the  Department 
could  recalculate  the  all  other  rate  based 
on  a  weighted  average  of  all  companies 
investigated,  including  those  with  de 
minimis  or  zero  individual  rates.  On 
July  20, 1992,  the  Department  filed  its 
required  remand  results  with  the  CTT. 

On  October  1, 1992  the  QT  ordered  a 
second  remand  because  the  Department 
had  only  applied  the  newly  recalculated 
“all  other”  rate  to  those  firms  which  had 
filed  suit,  rather  than  to  all  firms 
investigated  without  a  specified 
individual  rate.  On  December  17, 1992, 
the  Department  filed  its  second  remand 
results  with  the  CTT.  On  January  7, 

1993,  the  CTT  affirmed  the  Department’s 
second  remand  results  in  their  entirety 
and  dismissed  the  case.  Ceramica 
Regiomontana,  S.A.,  et  al.  v.  United 
States.  Court  No.  88-05-00394,  Slip  Op. 
93-1.  As  a  result  the  “all  other”  rate  for 
ceramic  tile  from  Mexico  has  decreased 
from  3.16%  to  2.63%  ad  valorem  for 
1984,  and  from  4.17%  to  3.60%  ad 
valorem  for  1985. 

Suspension  of  Liquidation 

In  its  decision  in  Timken,  the  CAFC 
held  that  Commerce  must  publish 
notice  of  a  decision  of  the  CTT  or  the 
CAFC  which  is  not  “in  harmony”  with 
Commerce’s  determination.  PubUcation 
of  this  notice  fulfills  this  obligation.  The 
CAFC  also  held  that  in  such  a  case,  the 
Department  must  suspend  liquidation 
until  there  is  a  "conclusive”  decision  in 
the  action.  The  option  of  appealing  this 
decision  is  being  weighed,  and  a 
"conclusive”  decision  can  not  be 
reached  until  the  opportunity  to  appeal 
expires,  or  any  appeal  is  decided  by  the 
CAFC.  Therefore,  the  Department  will 
continue  to  suspend  liquidation 
pending  the  expiration  of  the  period  to 
appeal  or  pending  a  final  decision  of  the 
CAFC  if  Ceramica  Regiomontana,  Slip 
Op.  93-1,  is  appealed. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-2438  Filed  2-1-93;  8:;}5  ami 

BIUJNG  CODE  361(M)8-M 
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[C-351-0371 

Cotton  Yam  From  Brazil;  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  December  10, 1992,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  coimtervailing  duty  order 
on  cotton  yam  from  Brazil  (57  FR 
58458).  We  have  now  completed  that 
review  and  determine  the  net  subsidy  to 
be  0.19  percent  ad  valorem  for  all  firms 
during  the  period  January  1, 1991 
through  December  31, 1991.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis. 

EFFECTIVE  DATE:  February  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  E)C.  20230;  telephone: 

(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  10, 1992,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (57  FR  58458)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  cotton 
yarn  from  Brazil  (42  FR  14089;  March 
15. 1977).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Brazilian  yam  carded  but 
not  combed,  wholly  of  cotton.  During 
the  review  period,  such  merchandise 
was  classifiable  under  item  numbers 

5205.11.10,  5205.11.20,  5205.12.10, 

5205.12.20,  5205.13.10,  5205.13.20, 

5205.14.10,  5205.14.20,  5205.15.10, 

5205.15.20,  5205.31.00,  5205.32.00, 
5205.33.00,  5205.34.00,  and  5205.35.00 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  virritten  description 
remains  dispositive. 

The  review  covers  the  period  January 
1, 1991  through  December  31, 1991,  ten 
companies  and  six  programs:  (1)  Income 
Tax  Exemption  for  Export  Earnings;  (2) 


Reductions  of  Taxes  and  Import  Duties 
through  BEFIEX;  (3)  SUDEh^  Regional 
Tax  Exemption;  (4)  CACEX  Preferential 
Export  Financing  under  QC-OPCRE  of 
the  Banco  do  Brasil;  and  (6)  Preferential 
Financing  for  Industrial  Enterprises  by 
the  Banco  do  Brasil  (FST  and  EGF 
loans). 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
52325;  December  27, 1988).  First,  we 
calculated  a  country-wide  rate,  weight¬ 
averaging  the  subsidy  rates  of  the  ten 
companies  subject  to  review  to 
determine  the  overall  subsidy  from  all 
countervailing  programs  benefiting 
exports  of  the  subject  merchandise  to 
the  United  States.  Because  the  overall 
weighted-average  country-wide  rate  was 
de  minimis,  as  defined  by  19  CFR  355.7, 
we  did  not  proceed  any  forther  in  our 
analysis. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  0.19 
percent  ad  valorem  for  all  firms  during 
the  period  January  1, 1991  through 
December  31, 1991.  In  accordance  with 
19  CFR  355.7,  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
this  merchandise  exported  on  or  after 
January  1, 1991  and  on  or  before 
December  31, 1991. 

The  Department  will  instruct  the 
Customs  Service  to  continue  to  suspend 
liquidation  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
firom  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  Because  the  net  subsidy  is  de 
minimis,  however,  the  cash  deposit  on 
such  shipments  will  be  zero.  These 
instructions  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 


Dated;  January  26, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-2439  Filed  2-1-93;  8.45  am) 
BIUINQ  CODE  3S10-O8-M 


U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  “Committee”) 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S. -made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  parts  in 
Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department’s  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  briefings  on  the  status  of 
ongoing  consultations  with  the 
Government  of  Japan  and  will  discuss 
specific  trade  and  sales  expansion 
programs  related  to  U.S.-Japan 
automotive  parts  policy. 

DATE  AND  LOCATION:  The  meeting  will  be 
held  on  Friday,  February  26, 1993  from 
10  a.m.  to  5  p.m.  at  the  Department  of 
Commerce  in  Washington,  EX3. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stuart  Keitz,  Office  of  Automotive 
Affairs,  Trade  Development,  Main 
Commerce,  room  4036,  Washington,  DC 
20230,  telephone:  (202)  482-0669. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  June 
24, 1991,  pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  horn  the 
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provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  S52b  (c)(4)  and  (9)(B).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  6020, 
Main  Commerce. 

Dated:  January  25, 1993. 

Henry  P.  Misiaco,  v 

Director,  Office  of  Automotive  Affairs. 

[FR  Doc.  93-2340  Filed  2-1-93;  8:45  am] 
BiujNQ  cooe  asio-on-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Military  Personal  Property  Claims 
Symposium 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 

ACTION:  Notice  of  open  meeting. 

Annoimcement  is  made  of  meeting  of 
the  Military  Personal  Property  Claims 
Symposium.  This  meeting  will  be  held 
on  25  February  1993,  at  the  Best 
Western  Old  Colony  Inn,  Alexandria, 
Virginia,  and  will  convene  at  0830  and 
adjourn  at  approximately  1500  hours. 
PROPOSED  AGENDA:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  the  free  exchange  of 
ideas  with  the  public  on  procedvural 
changes  to  the  Personal  Property  Traffic 
Management  Regulation,  DOD 
4500.34R,  and  the  handling  of  other 
matters  of  mutual  interest  concerning 
the  Department  of  Defense  Personal 
Propeny  Shipment  and  Storage 
Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATTN:  MTPP- 
M,  5611  Columbia  Pike,  Falls  Church, 
VA  22041-5050,  (703)  756-1600, 
between  0800-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  5  February  1993. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-2341  Filed  2-1-93;  8:45  ami 
BMJJNO  CODE  3710-Oe-M 


Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  17-18  February  1993. 

Time  of  Meeting:  0800-1700,  each  day. 
Army  Research  Laboratory,  Ft.  Monmouth, 
NJ,  ^11  Laboratories,  Coi^unications,  and 
Electronics  Command. 

Place:  Pentagon. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Subgroup  on  “l^aluating  and  Selecting 
Proposals”  will  meet  to  review  concerns 
about  unsolicited  proposals.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  section  552b.  (c)  of  title  5,  U.S.C., 
specihcally  subparagraph  (4)  thereof  and  title 
5,  U.S.C  appendix  2,  subswtion  10(d).  The 
proprietary  and  non-proprietary  information 
to  discussed  will  be  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  ASB 
Administrative  OfBcer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  93-2348  Filed  2-1-93;  8:45  am] 
BILUNQ  CODE  371O-0S-M 


Department  of  the  Navy 

Secretary  of  the  Navy’s  Advisory 
Committee  on  Naval  History;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  given  that  the 
Secretary  of  the  Navy’s  Advisory 
Committee  on  Naval  History  will  meet 
on  February  18-19, 1993,  from  8  a.m.  to 
4  p.m.,  in  the  Dudley  Knox  Center  for 
Naval  History  Conference  Room,  second 
floor,  building  57,  Washington  Navy 
Yard,  Washington,  DC  20374-5060.  The 
purpose  of  the  meeting  is  to  elicit  the 
advice  of  the  committee  concerning 
various  aspects  of  the  Navy’s  historical 
programs. 

For  further  information  concerning 
this  meeting  contact:  Dr.  William  S. 
Dudley,  Naval  Historical  Center, 
Washington  Navy  Yard,  Washington,  DC 
20374-5060,  telephone  (202)  433-7230. 

Dated:  January  22, 1993. 

Michael  P.  Rummel 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  93-2310  Filed  2-1-93;  8:45  am) 

BILUNQ  CODE  3t1»-AE-F 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  1037S-<X)3-UT] 

Weber  Basin  Water  Conservancy 
District;  Surrender  of  CofKiuit 
Exemption 

January  27, 1993. 

Take  notice  that  Weber  Basin  Water 
Conservancy  District  (District), 
exemptee  for  the  Drought  Relief 
Pipeline  Project  No.  10375,  has 
requested  that  its  exemption  be 
terminated.  The  conduit  exemption  for 
Project  No.  10375  was  issued  Jime  8, 
1989,  and  would  have  been  located  in 
Weber  Coimty,  Utah.  No  construction 
has  been  done  at  the  site. 

The  exemption  for  Project  No.  10375 
shall  remain  in  efr^ect  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday,  Sunday, 
or  holiday  as  described  in  1 8  CFR 
385.2007,  in  which  case  the  exemption 
shall  remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-2432  Filed  2-1-93;  8:45  am) 
BILLING  CODE  t717-«1-M 


[Docket  No.  JD93-03002T;  Coiorado-55] 

State  of  Colorado;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  27, 1993. 

Take  notice  that  on  January  14, 1993, 
the  Oil  and  Gas  Conservation 
Commission  of  the  State  of  Colorado 
(Colorado),  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commission’s  regulations,  that  the  “J” 
Sand  Formation  tmderlying  certain 
lands  in  Adams  Coimty,  Colorado, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  'The  area  of  application  is 
described  as  all  of  Section  6,  Township 
2  South,  Range  62  West. 

The  notice  of  determination  also 
contains  Colorado’s  findings  that  the 
referenced  portion  of  the  ’  Sand 

Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
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CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noi^ 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-2429  Filed  2-1-93;  8:45  am] 
BUJJNG  CODE  6717-01-M 

[Docket  No.  JD93-03305T;  Texas-97] 

State  of  Texas;  Corrected  NGPA  Notice 
of  Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  27, 1993. 

Take  notice  that  on  January  21, 1993, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Marble  Falls 
Formation  (Momma  Bear  Field) 
underlying  Erath  and  Palo  Pinto 
Counties,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  more  fully  described 
in  the  attached  appendix. 

The  notice  of  aetermination  also 
contains  Texas’  findings  that  the 
referenced  portion  of  the  Marble  Falls 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

Appendix 

The  recommended  portion  of  the  Marble 
Falls  Formation  (Momma  Bear  Field)  is 
located  in  Earth  and  Palo  Pinto  Counties, 
Texas,  within  Railroad  Commission  District 
7B  and  includes  all  or  a  portion  of  the 
following  surveys: 

Erath  County 
Thos.  Toby,  A-789 
S.  Romick,  A-1419 
Burnett,  A-123 
Geo.  W.  Treighen,  A-758 
S.  Jordan,  A-444 
James  McCoy,  A-562 
James  McCoy,  A-563 
Geo.  Lamon,  A-931 


M.  Hagwood,  A-414 
John  Itevis,  A-215 
John  Davis,  A-216 
John  Davis,  A-217 
B.B.B.  A  C  R.R..  A-114 
Thomas  Stubblefield,  A-684 

S. P.R.R.,  A-1312.  A-1351 
Josiah  Bishop,  A-47 
Oliver  Smith,  A-725 

T. C  Ray,  A-1161 

Palo  Pinto  County 

J.H.  Bond,  A-43 

T.a  Ray,  A-1753 

E.V.  Landreph  S.M.  Fyfie,  A-2055 

E.V.  Landreph  S.M.  Fyffe,  A-2021 

Hood  County  School  Land,  A-220 

J.R  Jennings,  A-263 

G.  Treighen,  A-1937 

T.  &  N.O.  R  R.,  A-695 

CN.  Deaton,  A-2189 

IFR  Doc.  93-2430  Filed  2-1-93;  8:45  am) 
BILUNG  CODE  8717-01-M 

[Docket  No.  J093-03306T;  Texas-98] 

State  of  Texas  NGPA  Notice  of 
Determination  by  Jurisdictionai 
Agency  Designating  Tight  Formation 

January  27, 1993. 

Take  notice  that  on  January  21, 1993, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Upper  Cretaceous 
S^ond  San  Miguel  Sand  Formation 
imderlying  Dimmit  and  Maverick 
Counties,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  more  fully  described 
in  the  attached  appendix. 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portion  of  the  Upper 
Cretaceous  Second  San  Miguel  Sand 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noi% 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

Appendix 

The  recommended  portion  of  the 
Upper  Cretaceous  Second  San  Miguel 
Sand  Formation  consists  of 
approximately  47,472  acres  in  Dimmit 


and  Maverick  Counties,  Texas,  within 
Railroad  Commission  Elistrict  1  and 
includes  all  or  a  portion  of  the  following 
surveys: 


Survey  name 

BiockNo. 

Aostract  No. 

Dimmit  County: 

J.  Bowers . 

586 

24 

G.  Denton . 

27Vfe 

1548 

1  &  GN  RR . 

4 

293 

1  &  GN  RR . . 

5 

294 

1  &  GN  RR . 

6 

295 

1  &  GN  RR . 

7 

296 

1  4  GN  RR . 

8 

297 

1  &  GN  RR . 

9 

298 

1  a  GN  RR . 

10 

296 

1  &  GN  RR . 

11 

300 

1  a  GN  RR . 

12 

301 

1  a  GN  RR . 

26 

417 

1  a  GN  RR . 

27 

418 

1  a  GN  RR . 

28 

419 

1  a  GN  RR . 

29 

420 

1  a  GN  RR . 

33 

322 

1  a  GN  RR . 

34 

323 

1  a  GN  RR . 

35 

324 

1  a  GN  RR . 

37 

326 

1  a  GN  RR . 

40 

329 

F  1  nmhrann  . 

1360 

Maverick  County: 

F.  Lombrarx) . 

731 

[FR  Doc.  93-2431  Filed  2-1-93;  8:45  am) 
BiUJNQ  CODE  S717-01-M 


[Docket  No.  RP93-67-000] 

Columbia  Gas  Transmission  Corp.; 
Petition  To  Establish  a  Restricted 
Investment  Arrangement  Account 

January  27, 1993. 

Take  notice  that  on  January  21, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  pursuant  to  Rule  207  of  the 
Commission’s  rules  of  practice  and 
procedure,  18  CFR  385.207,  petitioned 
the  Commission  to  issue  an  order 
directing  that  all  supplier  refunds 
related  to  overcharges  for  service 
rendered  prior  to  July  31, 1991,  be  made 
to  Columbia  and  deposited  by  Columbia 
into  a  Restricted  Investment 
Arrangement  (RIA)  account,  consistent 
with  the  provisions  of  a  January  6, 1993 
order  in  ^lumbia’s  bankruptcy 
proceedings  authorizing  *''e 
establishment  of  s^^  RIA  account. 

Columbia  states  that  due  to  the 
uncertainties  surroimding  the 
disposition  of  supplier  refunds  owed  to 
Columbia,  prior  to  July  31, 1991,  the 
date  of  its  bankruptcy  petition,  certain 
of  Columbia’s  pipeline  suppliers  have 
been  hesitant  to  make  su(±  refunds  to 
Columbia.  Columbia  states  that  to 
remove  the  uncertainties,  Columbia,  on 
December  9, 1992,  filed  a  motion  with 
the  bankruptcy  court  for  authorization 
to  establish  an  RIA  for  all  pre-petition 
supplier  refunds  for  refunds  received 
prior  to  July  31, 1991,  refunds  received 
subsequent  to  that  date,  and  interest 
earned  by  Columbia’s  RIA,  and  to  invest 
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such  funds  in  compliance  with  the 
investment  guidelines  approved  by  the 
bankruptcy  coiut.  Columbia  states  that 
on  January  6, 1993,  the  bankruptcy 
court  issued  an  luiopposed  order 
authorizing  Columbia  to  establish  its 
RIA  arrangement. 

Columbia  requests  that  the 
Commission  issue  an  order  directing 
that  (1)  ail  of  Columbia’s  suppliers 
regulated  by  this  Commission  make 
such  pre-petition  refunds  to  Columbia 
pursuant  to  the  Commission^  order  and 
regulations;  and  (2)  Columbia  deposit 
such  refunds  into  its  RIA  account, 
consistent  with  the  bankruptcy  court’s 
January  6, 1993  order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  3. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-2433  Filed  2-1-93;  8:45  am] 
BIUJNQ  CODE  Srt7-01-M 


[Docket  No.  RP93-66-000] 

Cotumbia  Gas  Transmission  Corp.; 
Joint  Complaint  and  Request  for 
Emergency  Action 

January  27, 1993. 

Take  notice  that  on  January  21, 1992, 
the  Public  Service  Commission  of  the 
Commonwealth  of  Kentucky  (Kentucky) 
and  the  Public  Service  Commission  of 
the  State  of  New  York  (New  York)  filed 
a  Joint  Complaint  and  Request  for 
Emergency  Action.  Kentucky  and  New 
York  request  that  the  Commission  take 
action  e^ctive  no  later  than  April  1, 
1993  to  eliminate  an  alleged  ’’tying 
arrangement”  in  Columbia  Gas 
Transmission  Corporation’s  (Columbia) 
WS  tarifi  which  forces  WS  customers  to 
purchase  gas  for  injection  into  storage 
solely  finm  Columbia,  in  violation  of 
Order  No.  636.  Kentucky  and  New  York 
state  that  unless  the  Commission 
promptly  takes  such  action,  Columbia 
will,  in  efiect.  delay  the  restructuring  of 


the  unbxmdled  WS  Service  imtil  April  1, 
1994. 

Kentucky  and  New  Yoric  request  that 
the  Commission  eliminate,  as  of  April  1. 
1993,  the  restriction  in  the  WS  tariff 
which  forces  customers  to  purchase  gas 
from  Columbia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washin^on,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  February  26, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  Februa^  26. 
1993. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-2434  Filed  2-1-93;  8:45  ami 
BRiJNO  CODE  trir-OI-M 


[Docket  No.  RP93-65-000] 

Public  Service  Electric  and  Gas  Co.  v. 
Texas  Eastern  Transmission  Corp; 
Complaint 

January  27, 1993. 

Take  notice  that  on  January  21, 1993, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  file  an  “emergency 
complaint”  against  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  and  requested  the  Commission 
to  issue  an  order  directing  Texas  Eastern 
to  implement  a  December  3, 1992 
request  of  PSE4G  to  convert  a  portion  of 
its  firm  sales  entitlements  on  Texas 
Eastern  to  an  equivalent  volume  of  firm 
transportation  to  be  effective  February  1, 
1993. 

PSE&G  argues  that  Texas  Eastern’s 
refusal  to  grant  PSE&G’s  conversion 
request  is  in  direct  violation  of  the 
Commission’s  order  issued  in  Docket 
Nos.  RP85-1 77-097,  et  al.  on  November 
25, 1992,*  and  constitutes  an  unlawful 
denial  of  PSE&G’s  substantive  rights 
under  §  284.10  of  the  Commission’s 
regulations  and  the  NGA,  as 
promulgated  by  the  Commission 
pursuant  to  Order  Nos.  436/500. 

PSE&G  argues  that  Texas  Eastern  is 
attempting  to  deny  PSE&G  its  Order 


>  61  FERC  161,271  (1992). 


Nos.  436/5(X)  conversion  rights,  while 
simultaneously  increasing  the  cost  of 
sales  service  to  PSE&G  just  as  the  period 
of  sustained  cold  weather  has  begtm  in 
PSE&G*s  service  territory  PSE&G  asserts 
that  its  conversion  request  is 
substantively  identical  to  Elizabethtown 
Gas  Company’s  conversion  request, 
which  the  (Commission’s  November  25 
order  specifically  directed  Texas  Eastern 
to  grant. 

PSE&G  states  that  the  Commission 
should  take  immediate  action  and  also 
direct  Texas  Eastern  to  grant  PSE&G’s 
conversion  request,  effective  February  1, 
1993,  given  that  the  Commission  has 
already  decided  the  fundamental  legal 
issues  in  its  November  25  order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
(Commission’s  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  February  26. 1993.  Protests 
will  be  considered  by  the  (Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  (Copies 
of  this  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
ins(>ection.  Answers  to  this  complaint 
shall  be  due  on  or  before  February  26, 
1993. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-2435  Filed  2-1-93;  8:45  am)  . 
BIUMQ  CODE  S717-0t-M 


Federal  Energy  Regulatory 
Commisalon 

[Docket  No.  RP9&-68-000] 

Tennessee  Gas  Pipeline  Co.;  Tariff 
Filing 

January  27, 1993. 

Take  notice  that  on  January  22, 1993, 
Tennessee  (Cas  Pipeline  (Company 
(“Tennessee”)  tendered  for  filing  an 
original  and  ten  copies  of  the  following 
tariff  sheets  to  be  effective  on  March  1, 
1993: 

Fourth  Revised  Volume  No.  1 
Original  Sheet  Nos.  20B,  2(XC,  21B,  21C.  23A, 
24B,  24C,  25B,  25C,  26B,  26C,  28C,  28D. 
29B  and  29C 

Original  Volume  No.  2 
Original  Sheet  Nos.  5B,  5C,  6B,  6(],  7B,  7C, 
8B,  8C.  9B.  9C,  lOB  and  IOC 
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Tennessee  states  that  the  purpose  of 
these  tariff  sheets  is  to  implement  an 
optional,  immediate  commodity  rate 
reduction  for  those  customers  who  elect 
to  pay  the  reduced  commodity  rates  in 
lieu  of  the  commodity  rates  currently  in 
effect  in  Docket  No.  RP91-203. 
Tennessee  proposes  that  the  rates 
reflected  on  the  revised  tariff  sheets 
remain  in  effect  through  the  earlier  of 
October  1, 1993  or  the  day  prior  to  the 
day  Tennessee’s  Order  Na  636 
compliance  filing  (in  Docket  No.  RS92- 
23)  becomes  effet^ve  (Termination 
I>ate). 

Tennessee  further  states  that  the 
optional,  reduced  commodity  rates  are 
based  upon  the  level  of  variable  costs 
and  throughput  utilized  in  Tennessee’s 
general  rate  filing  in  Docket  No.  RP91- 
203.  Tennessee  states  that,  upon  the 
Commission’s  detennination  of  the  just 
and  reasonable  rates,  Tennessee  will 
make  refunds  to  each  customer  of  any 
net  overcollections  for  the  period 
February  1, 1992  (when  the  RP91-203 
rates  became  effective  subject  to  refund) 
through  the  Termination  Date  (Refund 
Period).  Tennessee  asserts  that  it  will 
not  surcharge  any  customer  fiom  whom 
it  undercollected  for  the  Refund  Period, 


although  customers  opting  for  the 
reduced  rates  must  sign  an  agreement 
governing  refunds. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  petition 
to  intervene  or  protest  with  the  FedOTal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  vrith  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
OT  before  February  3, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  Ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene,  ^pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-2436  Filed  2-1-93;  8:45  ami 
Biumo  CODE  (717-01^ 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  November  27  Through  December  4, 
1992 

During  the  Week  of  November  27 
through  December  4, 1992,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  27. 1993. 

George  B.  Brezaay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  at  Nov.  27  through  Dec.  4.  t992] 


Date 

Name  and  location  oi  applicant 

Cass  No. 

Type  of  submission 

Nov.  30.  1992  . 

Chud(  Hansen,  Sunnyvale,  CA  . . 

LFA-0251 

Appeal  ol  an  informaten  denial.  If  granted:  Chuck  Hansen  would  le- 
ceivs  access  to  a  history  ol  U.S.  nudaar  testing  written  by  WWam 
E.  Os^. 

Do . . 

Home  Oil  Company,  Inc.,  Ashioid,  AL  „  . . . 

LEE-0046 

Exception  to  the  reporting  requkemertts.  ti  granted:  Home  Oi  Com¬ 
pany,  bia,  would  not  be  required  to  file  Form  EIA-782B,  “ReseHers/ 
Retaiers  Monthly  Petroleoro  Products  Sales  Report* 

Do . 

WWlams.  Yoole  &  Koenigs.  P.C..  Denver,  CO _ 

LFA-0252 

Appeal  of  an  information  request  denial.  If  gcanlad:  The  November  16, 
1992  Freedom  of  Informalion  Request  Denial  Issued  by  the  Atw- 
querque  Field  Office  of  the  Depwtinent  of  Energy  would  be  re¬ 
scind^  and  WWiams,  Youie  &  Koenigs,  P.C.,  wc^  receive  ac- 
ceee  to  material  relatl^  to  the  payment  of  production  bonuses  to 
Rockwei  imamational. 

Dec.  4.  1992  _ 

1 

SheH/Parkway  SheH,  East  Orange,  NJ . . . 

RR315-4 

Request  for  modificatiorVtesctasion  in  the  She!  Refund  proceeding.  If 
granted:  The  November  24,  1992  OecMon  and  Order  (Case  No. 
RF31S-7304)  issued  to  Parfoway  ShaH  regarding  the  Arm’s  Applica¬ 
tion  for  R«lu^  submitted  in  the  Shell  refund  proceedirtg  would  be 
modified. 

Refund  Applications  Received 

(Week  ol  Nov  27  thiou^  Dec.  4. 1992] 


Date  received 

Name  of  refund 
proceedingkmme 
of  refund  appNcant 

Case  No. 

11/30/92 

Weslaco  I.S.0  ... 

RF272-93978. 

11/30/92  ...._ 

Eunice  Canal  _ 

RF346-ia 

11/30/92  . 

Turner  Cty  Bd  of 
Commissioners. 

RC272-166. 

12/0»92 . 

Rollers  Construc¬ 
tion  Co. 

RF27a-93979. 

12/07/92  . . 

We«  M’ftiin  Area 
SchUeL 

RC272-167 

11/27/92  thru 

Texaco  Oi  Refund 

RF321-19478 

12/04/92  1 

triplications  re- 

thruRF321- 

ceived. 

19487. 

Refund  Applications  Received— 
Continued 

[Week  oi  Nov.  27  through  Dec.  4, 19921 


Date  received 

Name  of  refund 
proceedin^natne 
of  refund  appkcam 

Case  Na 

11/27/92  thru 

QutfOi  Refund 

RF300-20734 

12/04/92. 

applications  re¬ 
ceived. 

thruRF30O- 

20746. 

11/27/92  thru 

Atiantic  Richfield 

RF304-13415 

12/04/92 

refurrd  applca- 
tions  raoeived. 

thruRF304- 

13425. 

(FR  Doc.  93-2396  Filed  2-1-93;  8:45  am] 
BILUNG  CODE  MSO-OI-M 


Cases  Filed  During  the  Week  of 
January  1  Through  January  8, 1993 

During  the  Week  of  January  1  through 
January  8, 1993,  the  applications  for 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
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the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 


of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  27, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

{Week  of  January  1  through  January  6, 1993] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

1/7/93 . 

Gulf/Danny  R.  Holton,  Cordova,  Tennessee . 

RR300-220 

Request  for  Modification/Rescission  in  the  Gulf  Refund  Proceeding.  If 
granted:  The  Aprs  3,  1992  Dismissal  Letter  (Case  No.  RF300-19558) 
Issued  to  Danny  R.  Holton  would  be  modified  regarding  the  firm's  appii- 
*cation  tor  refund  S(A>mitted  In  the  Gulf  refund  proceeding. 

1/7/93 . 

Gult/Knight's  Gulf,  Cordova,  Tennessee . 

RR30O-219 

Request  for  Modification/Rescission  in  the  Gulf  Refund  Proceeding.  If 
granted:  The  March  20,  1991  Dismissal  Letter  (Case  No.  RF30O- 
11608)  Issued  to  Knight’s  Gulf  would  be  modified  regarding  the  firm's 
application  for  refund  submitted  in  the  Gulf  refund  proceeding. 

1/7/93 . . 

Gulf/Roberts  Oil  Company,  Cordova,  Tennessee 

RR300-221 

Request  for  Modification/Rescission  in  the  Gulf  Refund  Proceeding.  H 
granted:  The  July  1, 1991  Dismissal  Letter  (Case  No.  RF300-16779  is¬ 
sued  to  Roberts  Oil  Company  would  be  modified  regarding  the  firm’s 
application  for  refund  submitted  in  the  Gulf  refund  proceeding. 

Refund  Appucations  Received 

(Week  of  Jan.  1  through  Jan.  8, 1993] 


Date  received 

Name  of  refund 
proceeding/name 
of  refund  applicant 

Case  No. 

1/4/93 . 

Don's  Texaco . 

RF321-19542. 

V4/93 . 

Bill’s  Texaco  Serv¬ 
ice  Station. 

RF321-19543. 

V4t93  . 

Sink’s  Texaco . 

RF321-19544. 

1/4«3  . 

Mid  Continent 

Coal  &  Coke. 

RF321 -19545. 

1/4/93  . 

Wheeling  Steel 
Corporation. 

RF321-19546. 

1/4/93  . 

Sanborn’s  Texaco 

RF321-19547. 

1/4/93  . 

Ivan  Ryder . 

RF321-19548. 

1/4/93  . 

Republic  Steel 
Corporation. 

RF321-19549. 

1/4/93  . 

Jones  &  Laughlin 
Steel  Corp. 

RF321-19550. 

1/4/93  . 

Yortgstown  Sheet 
&  Tube  Corp. 

RF321-19551 

1/1/93  thru  1/ 

Atlantic  Richfield 

RF304-13490 

8/93. 

'  Applications  Re- 

thru  RF304- 

ceived. 

13508. 

1/1/93  thru  1/ 

Gulf  Oil  Refund 

RF300-20807 

8/93. 

Apolicalions  Re- 

thruRF300- 

ceived. 

20822. 

1/1/93  thru  1/ 

Crude  Oil  Refund 

RF272-94022 

8/93. 

/kpoHcations  Re- 

thru  RF272- 

cetved. 

94036. 

[FR  Doc.  93-2397  Filed  2-1-93;  8:45  am) 
BILLING  CODE  6450-01-M 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  December  7 
Through  December  11, 1992 

During  tha  week  of  December  7 
through  December  11, 1992,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 


Remedial  Order 

Dane  Energy  Company,  Economic 
Regulatory  Administration,  12/10/ 
92,  HRO-0124,  LRZ-0015 

Dane  Energy  Company  filed  a 
Statement  of  Objections  to  a  Proposed 
Remedial  Order  (PRO)  issued  to  it  by 
the  Economic  Regulatory 
Administration  (ERA)  on  January  7, 

1983.  In  the  PRO,  the  ERA  alleged  that 
during  the  audit  period,  November  1978 
through  December  1980,  Dane  violated 
the  layering  regulation  codified  at  10 
CFR  212.186,  ffie  certification  regulation 
at  10  CFR  12.131(b)(1),  the  anti¬ 
circumvention  regulation  set  forth  at  10 
CFR  205.202,  and  the  normal  business 
practices  rule  contained  in  10  CFR 
219.62(c). 

In  considering  the  Dane  objections, 
the  DOE  foimd  Uiat  Dane’s  crude  oil 
resales  violated  the  layering  rule.  The 
DOE  dismissed  Dane’s  general 
objections  to  the  regulations  imderlying 
the  PRO  that  had  b^n  considered  and 
rejected  in  many  other  similar 
proceedings.  The  DOE  also  rejected  the 
argument  that  Dane  had  provided  at 
least  one  historical  and  traditional  crude 
oil  reseller  service  or  function  in  every 
sale,  finding  instead  that  Dane  failed  to 
provide  any  substantive  evidence  of  the 
alleged  services.  In  finding  that  Dane 
violated  the  certification  regulations,  the 
DOE  dismissed  Dane’s  argument  that  it 
did  not  violate  the  regulation  because  it 
engaged  in  a  balancing  system  of 
inventory.  The  DOE  noted  that  it  and 
the  Temporary  Emergency  Court  of 
Appeals  had  previously  required  a 
tracing  of  the  certification  for  each 
gallon  of  crude  oil  sold,  thereby 
repudiating  the  balancing  system. 
Further.  Dane  argued  that  it  did  not 


violate  the  normal  business  practices 
and  the  anti-curcumvention  rules, 
because  those  rules  do  not  apply  to 
crude  oil  sales.  However,  the  DOE  noted 
that  in  this  case,  Dane  had  misread  the 
regulation  in  question. 

In  the  PRO.  the  ERA  had  established 
Dane’s  liability  on  the  basis  of  its  total 
overcharges.  ERA  acknowledged  that 
the  overcharges  received  by  Dane  were 
in  excess  of  the  actual  gross  profits 
realized  by  Dane  during  the  audit  period 
and,  therefore,  Dane’s  overcharge 
liability  might  be  also  computed  on  the 
basis  of  Dane’s  gross  profits  in  the 
transactions  in  question.  This 
methodology  reduces  the  overcharges 
assessed  because  losses  are  offset 
against  gains.  Both  ERA  and  Dane  made 
this  calculation,  with  the  ERA  reaching 
a  slightly  higher-figure.  In  view  of  the 
minor  difierencu  and  the  need  for 
administrative  finality,  the  DOE 
accepted  Dane’s  figure,  establishing 
overcharge  liability  as  $8,361,227.88, 
plus  interest.  In  addition,  the  DOE 
determined  that  any  refunds  recovered 
from  Dane  shall  be  distributed  in 
accordance  with  the  procedures  set 
forth  in  10  CFR  part  205,  subpart  V. 

The  other  matter  disposed  of  in  this 
Remedial  Order  was  a  Motion  to  Modify 
filed  by  the  ERA.  The  Motion  requests 
that  the  PRO  be  modified  so  that  interest 
will  continue  to  accrue  on  Dane’s 
overcharge  liability  vmtil  it  has  been 
paid.  As  the  PRO  was  issued,  interest 
could  arguably  cease  accruing  20  days 
after  the  issuance  of  the  Rem^ial 
Order.  The  DOE  granted  ERA’S  Motion 
because  good  cause  exists  and  there  has 
been  no  undue  prejudice  to  Dane. 
Accordingly,  the  DOE  issued  the  PRO, 
as  modified,  as  a  final  Remedial  Order. 
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Refiuid  Applications 

Texaco  Inc./State  of  Connecticut.  12/8/ 
92,  RF32I-15303 

The  DC£  issued  a  Decision  and  Order 
granting  in  part  an  /Vpplicaticm  for 
Refund  filed  by  the  S^e  of  Connecticut 
in  the  Texaco  Inc.  subpart  V  special 
refund  proceeding.  In  its  Application, 
Connecticut  claimed  that  it  had 
purchased  62,873,640  gallons  of  fuel  oil 
from  Texaco  during  the  March  1973 
through  June  1976  refund  period  for  that 
product.  However,  Connecticut  could 
neither  document  its  claim  that  it 
purchased  Texaco  fuel  oil  nor  the 
volume  of  any  such  pi\rtdiases.  Instead, 
the  State  had  (1)  assumed  that  it  had 
purchased  fuel  oil  from  Texaco  because 
Texaco  marketed  in  Connecticut  and  (2) 
estimated  these  assumed  purchases  by 
applying  Texaco’s  1979-1981 
percentage  market  share  in  the  State  to 
Connecticut’s  total  volume  of  fuel  oil 
purchases  during  the  refund  period.  In 
the  absence  of  any  documentation,  the 
DOE  rejected  the  assumed  estimated 
purchases  as  a  basis  for  a  refund. 
However,  records  supplied  to  the  DCffi 
by  Texaco  did  show  that  the  State  had 
purchased  18,352  gallcms  of  naphthas/ 
gas  oils  and  on  this  bases  a  refiind  of 
$27,  including  $7  of  accrued  interest 
was  granted. 

Vickers  Energy  Corporation/Kansas.  12/ 
10/92,  RQl-585 

The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund 
Application  filed  by  the  State  of  Kansas 
in  the  Vickers  special  refiind 
proceeding.  Kansas  requested 
permission  to  use  $463,379  of  its 
allocated  Vickers  monies  to  establish  a 
central  video  teleconconferencing 
facility  at  the  state  capitol  complex  for 
use  by  state  agencies  and  educational 
institutions.  The  DC£  found  that  this 
pro^m,  as  part  of  Kansas’  overall 
balanced  restitutionary  program,  would 
provide  restitution  to  injur^  consumers 
of  refined  petroleum  products  by 
reducing  the  amount  of  necessary 
business  travel  for  state  employees. 
Accordingly,  the  State’s  second-stage 
refund  Application  was  granted. 

Refiind  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  D^sions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 

Atlantic  Rich-  RF304-11221  12/08/92 

field  Com- 

pany/Bahu's 

Arco  #2  at  id. 


Atlantic  Rich¬ 
field  Com¬ 
pany/Fair  Oil 
Company,  Inc. 

RR304-47 

12/09/92 

Atlantic  Rich¬ 
field  Com- 

RR304-28 

12/09/92 

pany/PetiD- 
leum  Products 
Corporation. 

Atlantic  Mcfa- 
field  Com- 

RF304-13269 

12/08/92 

pany/Simiaons 
Aico  et  al. 

Beacon  Oil  Com¬ 
pany/Seiberts* 
Oil  Company, 
Inc. 

RF238-34 

12/09/92 

A  A  S  Service _ 

RF238-35 

Qty  of  Devils 
Lriie. 

RF272-83523 

12/08/92 

Village  of 
Westmont. 

RF2 72-83542 

City  of  San 

RF272-83S80 

_ .-T-,--, 

Marcos. 

- 

Dty  of  OTallen 

RF272-83344 

12/08/92 

aty  of  Bisbee  .... 

RF272-63394 

. 

City  of  Lower 
BurreU. 

RF272-83421 

— 

Tovm  of  Milton  . 

RF272-83585 

_ , _ 

Farmington 
School  District 
et  al. 

RF272-79001 

12/10/92 

GulfOUCoc- 
poration/H.E. 
Sanson  ft 

Sons,  Inc. 

RF300-J3178 

12/10/92 

Henry  Sanson  ft 
Sons,  Inc. 

RF300-15057 

- - 

Gulf  Oil  Cor¬ 
poration/John 
j.  Pismio  et  al. 

RF300-17548 

12/10/92 

Gulf  Oil  Cor¬ 
poration/Onyx 
Corporation. 

RF300-9675 

12/08/92 

Kenilworth  Equi¬ 
ties,  Ltd. 

RF272-66824 

12/09/92 

Mark  S.  Prosser 

Rr272-26270 

12/10/92 

Carl  N.  Becker  ... 

RF272-26378 

. 

RF272-29163 

Gerald  A. 

Sothers. 

RF272-29449 

Peters  Truck 
Lines,  Inc.  et 
al. 

RF272-65652 

12/10/92 

S.A.D.  #23— Car¬ 
mel  et  al. 

RF272-87500 

12/08/92 

ShdlOilCmn- 
pany/Lakeland 
Shell  et  al. 

RF31S-8706 

12/11/92 

Texaco  Inc./ 
Bray’s  Texaco 
et  al. 

RF321-15281 

12/09/92 

Texaco  Inc./ 
David  Martin, 
ft.  Texaco. 

RF321-19479 

12/08/92 

Texaco  Inc./ 
Doherty's  Tex¬ 
aco. 

RF321-14062 

12/11/92 

Texaco  Inc./in- 

RF321-16015 

12/10/92 

dustrial  Lubri¬ 
cants  Ca  et  al. 

Texaco  Inc./Inter 
City  Texaco. 

RF321-19481 

12/10/92 

Texaco  Inc./Port 
Malabar  Tex¬ 
aco  et  al. 

RR321-87 

12/11/92 

Texaco  lacJ 
Robben  Oil 
Ccropany,  Inc. 

elaL 

RF321-16020 

12/10/92 

Texaco  Inc./ 
Spring  Hope 
Grocery  Com¬ 
pany  et  al. 

RF321-15719 

12/09/92 

Texaco  tacV  RF321-2a90  12/06/92 

Steoe’s  Tex¬ 
aco  k  Food 
Store. 

Apex  Manage-  ]tF32i-t2aBS 

ment. 

Dismissals 


The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Admiral  Cruises,  Inc . . 

RP2r2-1S947. 

/Admiral  CiuiseB,  Ire  .  . 

R0272-t5847. 

B&B  /Uitomotiva  _  _ 

RF300-16648. 

Bobby  King  Grocery _ 

RF30O-16688. 

RF300-16886. 

RF300-17828. 

Coastal  Frail  Company  . . . 

Don  Morrow  GuN _  _ 

RF300-t6607. 

Ernest  Barwlck . .  ... 

RF32t-12600. 

RF300-17360. 

RF300-16694. 

RF300-18679. 

Goofy’s . . . 

Hewlhoaw  C<ill  . 

Ingals  Shipbuilding,  Inc _ 

IngaHs  Shipbuilding.  Inc 

RF272-1869a 

R0272-t8683. 

Kennebuck  Gulf . . 

RF300-16638. 

Morgan  RmttMWK  . 

RF300-17483. 

Morgan  OH  Company 

RF300-5418. 

Nash  County  School  District  „ . 

Norwegian  Caribbean  Lines . 

Norwegian  Caribbean  Lines . 

Panglas  Stoie _ 

flF272-79478. 

RD272-23818. 

RF272-23ei8. 

RF30O-16636. 

Patrons  Oil  Co . 

RF326-196. 

.^ymeo  Inc  . 

RF272-27736. 

Tnny’s  Tnir*  .^fnp  . 

RF300-16696. 

Waftar  Oil  Cn  .  Inc  . 

RF304-13289. 

RF272-1584S. 

Wnsttxime  nriiling,  Inc  . 

RD272-15845. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Eneigy 
Guidelines,  a  commercially  published 
loose  leaf  repmler  system. 

Dated:  January  27, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

IFR  Doc.  93-2398  Filed  2-1-93;  8:45  ami 
BtLUNO  CODE  e4S0-01-M 


Office  of  Placement  and 
Adminietretion 

Sale  of  Natural  Gas  From  the  Naval 
Petroleum  Reserves  in  Kem  County, 
California 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  DC^  announces  that  it  is 
considering  revising  its  next 
solicitation,  expected  to  be  issued 
February  25, 1993,  for  the  sale  of  natural 
gas  from  the  Naval  Petroleum  Reserves 
in  Califorma  (NPRC),  Kem  Coimty, 
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California.  DOE  proposes  to  change  its 
sales  solicitations  from  an  unindexed 
four-month,  fixed-price  contract  to  a  six- 
month  contract  imder  which  a  buyer 
will  pay  its  bid  price,  adjusted  by  a 
monthly  price  adjustment  factor  (index). 
DATES:  Persons  who  wish  to  provide 
comments  concerning  the  revisions  to 
the  solicitation  for  the  sale  of  NPRC 
natural  gas  should  submit  their 
comments  within  15  days  of  publication 
of  this  notice. 

ADDRESSES:  Interested  persons  can 
obtain  a  copy  of  the  proposed 
provisions  and  should  provide 
comments  and  address  any  questions  to: 
Mr.  James  F.  Thompson,  U.S. 
Department  of  Energy.  Office  of 
Placement  and  Administration,  PR- 
322.1,  1000  Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  634-4410. 
Scott  Sheffield, 

Acting  Director,  Division  B,  Office  of 
Placement  and  Administration. 

[FR  Doc  93-2395  Filed  2-1-93;  8:45  am) 

BHJJNG  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4557-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Investigations  into  Possible 
Noncompliance  of  Motor  Vehicles  with 
Federal  Emission  Standards  (EPA  ICR 
No.  222.03;  OMB  No.  2060-0086).  This 
ICR  requests  renewal  of  the  existing 
clearance. 

Abstract:  Owners  of  vehicles  are  asked 
to  provide  the  EPA  with  their  name, 
address,  telephone  number,  their 


vehicle  make  and  model  year,  and  the 
data  needed  to  determine  if  the  vehicle 
meets  certain  maintenance  and  use 
criteria.  Based  upon  these  responses, 
EPA  selects  vehicles  for  testing  to 
ascertain  manufacturers*  compliance 
with  Federal  emission  standards.  EPA 
needs  these  test  results  for  its  recall 
program. 

Burden  Statement:  The  public 
reporting  burden  for  this  colloction  of 
information  is  estimated  to  average  9 
minutes  per  response,  including  time 
for  reviewing  instructions,  answering 
questions,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Motor  vehicle  owners 
and  heavy  duty  truck  owners 
Estimated  Number  of  Respondents: 
20,050. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,500  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington,  DC,  20460. 

and 

Troy  Hillier,  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,Washington,  DC,  20530. 

Dated:  January  27, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
IFR  Doc.  93-2365  Filed  2-1-93;  8:45  ami 
BILUNG  CODE  6560-S0-F 


IFRL-4555-4] 

Request  for  Nominations  for  Essential 
Use  Exemptions  for  Melons  1211, 1301, 
and  2402 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Through  this  notice,  EPA 
requests  nominations  for  exemptions 
from  the  production  and  consumption 
phase-out  under  the  Montreal  Protocol 
of  halons  typically  used  for  fire  fighting 
and  explosion  protection,  in  accordance 
with  the  “essential  uses’*  decision 
adopted  by  the  Parties  to  the  Montreal 
Protocol  on  Substances  That  Deplete  the 
Ozone  Layer  at  their  November  1992 
meeting.  Nominations  for  essential  use 
exemptions  for  other  Class  I  substances 
will  be  requested  in  a  future  notice. 
DATES:  Nominations  for  essential  use 
exemptions  for  halon  that  are  to  be 


considered  at  the  Fifth  Meeting  of  the 
Parties  should  be  submitted  to  the 
Agency  no  later  than  March  2, 1993. 

ADDRESSES:  Program  Manager,  Essential 
Use  Exemptions,  Mail  Stop  6202J,  U.S. 
Environmental  I^tection  Agency.  401 
M  Street,  SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Metchis,  Substitutes  Analysis  and 
Review  Branch,  Stratospheric  Protection 
Division  (6202J),  Office  of  Atmospheric 
Programs,  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Washington, 
DC  20460,  (202)  233-9193. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background — Fourth  Meeting  of  the  Parties 

to  the  Protocol 

II.  Purpose  of  Today’s  Notice — ^Essential  Use 

Exemptions  for  Halons 

I.  Fourth  Meeting  of  the  Parties  to  the 
Protocol 

At  the  Fourth  Meeting  of  the  Parties 
to  the  Montreal  Protocol  in  Copenhagen 
on  November  23-25, 1992,  the  Parties 
agreed  to  accelerate  the  phase-out 
schedules  for  certain  controlled 
substances,  including  halons.  With 
respect  to  halons,  the  Parties  agreed  to 
the  phase  out  by  January  1. 1994.  The 
Parties  also  rendered  decisions  on  a 
variety  of  other  matters,  including  the 
adoption  of  essential  use  criteria. 

II.  Essential  Use  Exemptions  for  Halons 

The  Parties  to  the  Montreal  Protocol 
agreed  at  the  1992  meeting  in 
Copenhagen  to  allow  for  an  exemption 
of  essential  uses  of  controlled 
substances  from  the  production  and 
consumption  phase  out  schedule. 
Language  regarding  essential  uses  was 
added  to  the  Protocol  provisions  in 
Article  2  governing  the  control 
measures.  (See  also  Decision  IV/25  of 
the  Fourth  Meeting  of  the  Protocol).  The 
Parties  recognized  the  importance  of 
including  such  an  exemption,  especially 
for  halons,  because  of  the  accelerated 
phaseout  dates  for  these  chemicals.  The 
Parties  will  decide  on  specific  essential 
use  exemptions  for  halons  at  the  Fifth 
Meeting  of  the  Parties  tentatively 
scheduled  for  October  1993  and  at 
subsequent  meetings,  and  on  essential 
use  exemptions  for  the  remaining 
substances  at  the  Sixth  Meeting  of  the 
Parties  in  approximately  September 
1994  and  at  subsequent  meetings. 
Nominations  need  not  be  made  at  this 
time  in  cases  where  companies  have 
essential  uses  still  requiring  halon,  but 
where  adequate  supplies  of  halons  are 
currently  available.  Nominations  for 
these  uses  may  be  made  at  a  later  date 
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for  consideration  at  subsequent 
meetings  of  the  Parties. 

The  Parties  set  out  criteria  to  apply  in 
identifying  essential  uses  and 
established  a  process  for  the  Parties  to 
decide  on  what  uses  would  qualify 
under  this  provision.  Decision  IV/25 
states  that  a  controlled  substance  should 
qualify  as  “essential”  only  if  “it  is 
necessary  for  the  health,  safety  or  is 
critical  for  the  functioning  of  society 
(encompassing  cultural  and  intellectual 
aspects)”  and  “there  are  no  available 
te^nically  and  economically  feasible 
alternatives  or  substitutes  that  are 
acceptable  from  the  standpoint  of 
environment  and  health”.  In  addition, 
the  Parties  agreed  “that  production  and 
consumption,  if  any.  of  a  controlled 
substance,  for  essential  uses  should  be 
permitted  only  if:  all  economically 
feasible  steps  have  been  taken  to 
minimize  the  essential  use  and  any 
associated  emission  of  the  controlled 
substance;  and  the  controlled  substance 
is  not  available  in  sufficient  quantity 
and  quality  from  the  existing  stocks  of 
banked  or  recycled  controlled 
substances.” 

Any  essential  use  exemptions  would 
also  have  to  comply  with  the  provisions 
of  the  Clean  Air  Act  (CAA).  Section  604 
sets  forth  specific  exemptions  from  the 
phaseout  schedules  contained  in  the 
Clean  Air  Act.  To  the  extent  that  an 
accelerated  phaseout  schedule  is 
adopted  under  the  Montreal  Protocol, 
EPA  could  provide  exemptions  beyond 
those  specified  in  the  Act,  so  long  as 
these  exemptions  do  not  exceed 
amounts  allowed  in  the  schedule 
contained  in  section  604(a).  Since 
section  604(b)  specifies  the  phaseout 
date  for  Class  I  substances,  mat  section 
effectively  limits  the  authority  of  the 
Agency  to  provide  essential  use 
exemptions  for  periods  after  the  CAA’s 
termination  date,  which  is  the  year  2000 
for  halons. 

The  exemptions  outlined  in  section 
604  are  limited  in  scope,'amount  and 
time.  Section  604(d)(3)  allows 
exceptions  for  limited  quantities  of 
halons  solely  for  purposes  of  aviation 
safety.  Exceptions  imder  section  604(d) 
are  limited  to  annual  quantities  no 
greater  than  10  percent  of  the  baseline 
year  production  of  the  person  receiving 
the  exception.  Section  604(0  permits  the 
President  to  issue  exemptions  for  the 

E reduction  and  use  of  CFC-114  and 
alons  if  necessary  for  national  security. 
(This  subsection  does  not  provide  such 
authority  to  EPA.)  Finally,  section 
604(g)  permits  the  Agency  to  authorize 
production  of  halons  for  fire 
suppression  and  explosion  prevention, 
but  expressly  provides  that  the 
Administrator  may  not  grant  such 


exceptions  after  1999.  A  further 
exception  to  that  is  provided  by  section 
604(g)(3),  which  provides  the  authority 
to  grant  exceptions  through  2004  for 
halons  used  on  the  North  Slope  of 
Alaska.  In  sum,  for  a  use  to  qualify  for 
an  exemption  in  the  United  States,  the 
exemption  must  be  consistent  with  both 
the  Montreal  Protocol  and  the  Clean  Air 
Act. 

The  need  for  essential  use  exemptions 
for  halon  will  largely  depend  on  the 
success  of  programs  to  reallocate  those 
halons  stored  in  existing  systems  to 
more  necessary  applications  where 
other  alternatives  are  suitable.  Efiorts  to 
initiate  such  “halon  banking”  have 
recently  begun,  and  EPA  urges  all  halon 
users  to  act  quickly  to  assess  their 
current  use  of  those  compounds  and  to 
determine  if  alternative  approaches  to 
fire  protection  are  feasible.  If  so,  the 
Agency  encourages  users  to  contribute 
any  unneeded  halon  to  one  of  the 
banking  programs  currently  being 
established.  Such  as  the  Halon  Recycling 
Corporation  (HRC)  recently  established 
by  the  Halon  Alternative  Research 
Corporation.  Interested  parties  may  call 
EPA’s  Stratospheric  Ozone  Hotline  (1- 
800-296-1996)  for  information  about 
halon  banking,  or  HRC  may  be 
contacted  directly  at  1-800-258-1283.  If 
a  halon  user  determines  that  other 
alternatives  are  not  feasible  and  that 
sources  of  future  supply  do  not  exist, 
the  user  should  prepare  and  submit  to 
EPA  an  essential  use  application  as 
described  below. 

In  accordance  with  the  essential  use 
decision  taken  by  the  Parties  to  the 
Montreal  Protocol  in  Copenhagen, 
governments  which  are  Parties  must 
submit  nominations  for  essential  uses  to 
the  United  National  Environment 
Programme’s  Secretariat  for  the 
Montreal  Protocol.  For  halon  essential 
uses,  these  nominations  must  be 
submitted  at  least  six  months  before  the 
meeting  at  which  the  Parties  will  take  a 
decision  on  whether  to  approve  the 
essential  use,  e.g.,  by  April  1993  for  the 
Fifth  Meeting  of  the  Parties,  which  may 
be  held  as  early  as  October  1993.  Thus, 
the  first  step  in  the  process  to  qualify  a 
use  as  essential  is  for  the  user  to  notify 
EPA  or  its  candidate  use  and  for  EPA  to 
evaluate  that  use  for  consistency  with 
the  criteria  adopted  by  the  Parties  in 
Copenhagen.  EPA  will  review  the 
candidate  for  exemption  and  working 
with  other  interested  federal  agencies 
will  determine  whether  or  not  it  should 
be  submitted  to  the  Ozone  Secretariat 
for  further  consideration.  Nominations 
submitted  to  the  Ozone  Secretariat  by 
Parties  will  then  be  directed  to  UNEP’s 
Montreal  Protocol  Technology  and 
Economic  Assessment  Panel  which  will 


review  such  submissions  and  prepare 
recommendations  to  the  Parties  for 
exemptions.  The  Panel  will  review  these 
nominations  to  determine  whether  the 
eligibility  criteria  have  been  satisfied 
and  examine  the  expected  duration  of 
the  essential  use,  emission  controls  for 
the  essential  use  application,  sources  of 
already  produced  controlled  substances 
which  could  be  made  available  to  meet 
the  essential  use,  and  the  steps 
necessary  to  ensure  that  alternatives  and 
substitutes  are  available  as  soon  as 
possible  for  the  proposed  essential  use. 
The  Parties  also  instructed  the 
Technical  Panel  to  consider  the 
environmental  acceptability,  health 
effects,  economic  feasibility,  availability 
and  regulatory  status  of  alternatives  and 
substitutes. 

The  Technical  Panel  must  submit  its 
report  to  the  Parties  at  least  three 
months  before  the  Parties  meet  to 
designate  essential  uses.  The  Panel  is 
currently  working  imder  the  assumption 
that  it  must  submit  recommendations 
for  halons  by  July  1, 1993. 

In  order  to  meet  these  tight  deadlines, 
the  Agency  must  act  quickly,  and 
through  this  Notice  requests 
nominations  for  the  essential  use 
exemptions  for  halons  to  be  considered 
at  the  Fifth  Meeting  of  the  Parties. 
Recommendations  for  essential  use 
exemptions  for  halon  should  be 
submitted  to  the  Agency  no  later  than 
(one  month  after  date  of  publication),  to 
allow  EPA  time  to  review  the 
information  before  the  deadline  for 
submitting  nominations  to  the 
Secretariat. 

All  nominations  should  present  the 
following  information: 

(1)  Description  of  the  specific  use  of 
the  controlled  substance,  as  well  as 
annual  projected  amount  required; 

(2)  Demonstration  that  continued  use 
of  that  substance  in  that  application  is 
necessary  for  health  and  safety  reasons 
or  is  critical  to  the  functioning  of 
society; 

(3)  Demonstration  that  no  alternatives 
are  technically,  economically  or  legally 
available; 

(4)  Description  of  the  steps  taken  to 
date  to  find  alternatives; 

(5)  Description  of  futme  steps  to  be 
taken  to  find  alternatives; 

(6)  Demonstration  that  steps  have 
been  taken  to  secure  existing  stocks  of 
the  chemicals,  either  from  a  bank  or 
from  recovery  sources,  and  that 
necessary  quantities  of  appropriate 
quality  are  not  available  for  this  use; 

(7)  The  expected  time  period  for 
which  this  exemption  is  required;  and 

(8)  Consistency  with  CAA  provisions 
on  essential  uses.  All  nominations 
should  be  sent  to:  Program  Manager, 
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Essential  Use  Exempti<»is,  Mail  Stop 
6202J,  Environmental  Protection 
Agency,  Washington.  DC.  20460. 

The  Agency  will  work  with 
submitters,  other  interested  federal 
agencies,  and  outside  experts  to  review 
tl^  information  and  forward 
nominations  to  the  Protocol’s  Secretariat 
for  (xmsideration  as  appropriate  and 
consistent  with  any  CAA  limitations. 

Dated:  January  21, 1993. 

Nfichael  H.  Shapiro, 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

[FR  Doc.  93-2364  Filed  2-1-93;  8:45  am] 
aauNQ  CODE  asao-so-M 


[FRL-4559-3] 

Notice  of  Open  Meeting  on  February 
23-24, 1993,  Industriai  Poliution 
Prevention  Project  Focue  Group  of  the 
Technoiogy  Innovation  and  Economics 
Committei^  Nationai  Advisory  Council 
for  Environmental  Policy  and 
Technology  (NACEPT) 

Under  PL  92463  (The  Federal 
Advisory  Committee  Act).  EPA  gives 
notice  of  the  final  meeting  of  the 
Industrial  Pollution  Prevention  Project 
Focus  Group  of  the  Technology 
Innovation  and  Economics  (1^) 
Committee.  The  TIE  Committee  is  a 
standing  committee  of  the  National 
Advisory  Coundl  for  Environmental 
Policy  and  Technology  (NACEPT),  an 
advisory  committee  to  the 
Administrator  of  the  EPA.  The  meeting 
will  convene  from  9  am  to  5  pm  on 
February  23, 1993,  and  from  8:30  am  to 
1  pm  on  February  24.  It  will  be  located 
in  the  Omni  Shoreham  Hotel,  2500 
Calvert  St  NW.,  Washington,  DC  20008. 

The  Industrial  Pollution  Prevention 
Project  Focus  Group  is  examining 
methods  by  which  industrial  pollution 
prevention  can  be  encouraged, 
particularly  through  efiluent  guidelines. 
The  Focus  Group  is  investigating  the 
possibility  that  among  the  most 
important  barriers  to  the 
implementation  of  pollution  prevention 
concepts  and  programs  are  disincentives 
inadvertently  built  into  standard  setting 
processes,  includii^  the  efiluent 
guidelines.  The  Focus  Group,  which 
includes  individuals  from  industry, 
academia,  environmental  groups,  all 
levels  of  government,  and  other 
interested  pMulies,  is  developing 
recommendations  for  EPA  about  the 
incorporation  of  pollution  prevention 
into  l^A’s  Office  of  Water  effluent 
guidelines  process  and  about  EPA’s 
efforts  to  spread  the  pollution 
prevention  ethic. 


The  Focus  Group  is  an  “Ongcang 
Fcmim”  for  the  Industrial  Pollution 
Prevention  Project.  At  ffie  meeting,  the 
Focus  Ooup  will  continue  to  discuss 
ideas  originally  presented  in  previous 
meetings.  The  objective  of  this 
discussion  will  be  to  formulate  possible 
recommendations  to  EPA. 

The  February  23-24  meeting  will  be 
open  to  the  public.  Written  comments 
submitted  by  February  19  will  be 
received  and  considered  by  the  Focus 
Group.  Additional  information  about 
the  meeting  may  be  obtained  from  Jim 
Lund  by  calling  202-260-7811,  by 
writing  him  at  EPA  (WH-551),  401  M 
Street,  SW.,  Washington,  E)C  20460,  or 
by  sending  him  a  fax  at  202-260-5394. 

Dated:  January  26, 1993. 

Abby  J.  Pirnie, 

NACEPT  Designated  Federal  Official. 

(FR  Doc  93-2366  Filed  2-1-93;  8:45  am] 
BILLING  cooe  was  so  SI 


[EMAP-01-93;  FRL-4558-S] 

Office  of  Research  and  Devetopment; 
Imficators  of  Ecosystem  Stress 

AGENCY:  Envirtmmental  Protection 
Agency. 

ACTION:  Request  for  applications. 

SUMMARY:  Natural  and  managed 
ecosystems  are  exposed  continually  to 
both  natural  and  anthropogenic  stresses, 
and  the  condition  and  extent  of  these 
resources  are  continually  changing.  To 
document  these  dynamics,  the  U.S. 
Environmental  Protection  Agency 
(USEPA),  in  conjuncticm  with  other 
Federal  agencies,  has  established  the 
Environmental  Monitoring  and 
Assessment  Program  (EMAP),  the 
programmatic  objectives  of  which  are: 

1.  To  estimate  with  known  confidence 
and  on  a  regional  basis  the  current 
status,  trends,  and  changes  in  selected 
indicators  of  the  condition  of  the 
Nation’s  ecological  resources  (i.e., 
agroecosystems,  arid  lands,  estuaries, 
forests,  the  Great  Lakes,  surface  waters, 
and  wetlands); 

2.  To  estimate  with  known  confidence 
the  geographic  coverage  and  extent  of 
the  Nation’s  ecolo^cal  resoiurces; 

3.  To  seek  associations  between 
selected  indicators  of  natural  and 
anthropogenic  stresses  and  indicators  of 
the  condition  of  ecological  resources; 
and 

4.  To  provide  annual  statistical 
summaries  and  periodic  assessments  of 
the  Nation’s  ecological  resources. 

As  implied  by  these  objectives,  the 
concept  of  an  ecological  indicator  is  a 
central  theme  of  the  EMAP  program.  As 
defined  by  EMAP,  an  indicator  is  any 


expression  of  the  environment  that 
estimates  the  condition  of  ecological 
resources,  the  magnitude  of  stress,  the 
exposure  of  a  biological  component,  or 
the  amount  of  change  in  ecosystem 
health  or  condition.  EMAP  has  adopted 
a  process  to  develop  indicators  to  meet 
th^  objectives.  The  first  stage  in  this 
process  is  to  identify  the  societal  and 
ecological  values  that  the  resource  of 
concern  is  considered  to  fulfill.  Based 
on  these  values,  sets  of  assessment 
questions  are  then  formulated, 
fodicators  that  have  well  defined 
conceptual  links  to  the  resource’s 
recognized  values  and  that  will  answer 
the  assessment  questions  of  concern  are 
then  identified  and  evaluated  fcH’  long¬ 
term  monitoring  and  assessment. 

I.  Scope 

The  objective  of  this  Request  for 
Application  (RFA)  is  to  support  the 
development  and  evaluation  of 
indicators  for  estimating  the  ecological 
condition  of  estuarine,  forested,  and 
wetland  resources  as  related  to  the 
values  of  biological  integrity/ 
biodiversity  and  ecological 
sustainability.  Indicators  developed 
under  the  aegis  of  this  RFA  will  be 
evaluated  by  EMAP  for  their  utility  in 
the  program’s  long-term 
implementation. 

For  the  purpose  of  this  RFA, 
biological  integrity  is  defined  to  be  a 
balanced,  integrated,  and  adaptive 
conununity  of  organisms  having  a 
species  composition,  diversity,  and 
frmctional  organization  that  is 
representative  of  natural  habitats  within 
a  geographic  region.  Although 
ecologies  sustainability  has  no  simple 
definition,  this  value  does  encompass 
the  ability  of  a  resource  to  maintain:  (1) 
A  desired  level  of  biological  integrity, 

(2)  intact  biotic  and  abiotic  forcing 
functions,  (3)  a  nominal  area  of  extent, 
and  (4)  relevant  inter-resource/ 
landscape  interactions.  Ecological 
sustainability  also  includes  the  ability  of 
a  resource  to  resist  change  and  to 
recover  from  natural  and  anthropogenic 
stresses.  For  some  resource  values  such 
as  fishabiiity,  i.e.,  the  presence  of 
catchable  fish  that  are  safe  to  eat,  it  is 
immediately  obvious  what  indicators 
should  be  pursued.  For  whole  system 
values,  like  biological  integrity  and 
ecological  sustainability,  however,  the 
best  choice  of  indicators  is  unclear.  To 
remedy  this  situation,  EMAP  assumes 
that  the  indicator  selection  process  for 
such  values  should  be  based  on 
conceptual  models  of  the  resource’s 
structure  and  function.  *rhese  models 
then  are  used  not  only  to  specify  the 
spectrum  of  quantifiable  attributes  of 
the  values  of  interest,  but  more 
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importantly,  to  identify  indicators  that 
might  be  most  appropriate  and 
productive.  Applicants  responding  to 
this  RFA  should  discuss  their 
conceptual  framework  as  a  necessary 
and  integral  part  of  their  proposed 
research. 

Because  the  condition  of  estuarine, 
forested,  and  wetland  ecosystems  is 
generally  dependent  on  the  resource 
classes  that  are  physically  adjacent  to 
them  and  on  the  biological  transport  of 
material  and  energy  from  distant 
resources  (e.g.,  transport  phenomena 
associated  with  migrating  fish  and 
wildlife),  indicator  research  proposed  in 
resource  classes  other  than  those 
identified  above  will  be  considered  by 
this  RFA  if  their  conceptual  linkages  to 
the  condition  of  estuarine,  forested,  and 
wetlands  ecosystems  are  delineated 
clearly.  For  example,  to  estimate  certain 
dimensions  of  the  ecological 
sustainability  of  forests,  interactions 
with  surface  waters  (i.e.,  lakes,  streams, 
and  rivers),  grasslands,  shrub  lands,  or 
agroecosystems  may  need  to  be 
addressed  for  an  integrated  resource 
assessment.  Under  these  circumstances, 
indicator  research  in  these  other 
resoiuce  classes  will  be  considered 
appropriate  for  this  RFA. 

U.  The  Application 

Application  forms,  instructions,  and 
other  pertinent  information  for 
assistance  programs  are  available  in  the 
EPA  Research  Grants  Application/ 
Information  Kit.  Interested  investigators 
should  review  the  materials  in  this  kit 
before  preparing  an  application  for 
assistance.  The  kits  are  available  from 
U  S.  Environmental  Protection  Agency, 
Grants  Operations  Branch  (PM-216F), 
401  M  St.,  SW.,  Washington,  DC  20460, 
(202)  260-9266. 

Each  application  will  consist  of  the 
Application  for  Federal  Assistance  Form 
(Standard  Forms  424  and  424A)  and 
separate  sheets  providing  the  budget 
breakdown  for  each  year  of  the  project, 
ourriculum  vitae  for  the  principal 
investigator  and  co-workers,  abstract  of 
the  proposed  project,  and  a  project 
narrative.  All  certification  forms  (drug- 
firee  workplace,  etc.)  must  be  signed  and 
included  with  the  application. 

III.  Special  Instructions 

Proposed  projects  must  be 
investigative  research  which  advances 
the  state  of  knowledge  in  the 
environmental  sciences  and  technology. 
Proposals  will  not  be  accepted  that  are 
routine  monitoring,  state-of-the-art  or 
market  surveys,  literatiire  reviews, 
development  or  commercialization  of 
proven  concepts,  or  the  preparation  of 


materials  and  documents,  including 
process  designs  or  instruction  manuals. 

Applications  containing  proprietary 
or  other  types  of  confidential 
information  will  be  immediately 
returned  to  the  applicant  without 
review. 

The  following  special  instructions 
apply  to  all  applicants  responding  to 
this  solicitation: 

•  Applications  must  be  identified  by 
printing  “EMAP-01-93”  in  the  upper 
right-hand  comer  or  block  10  of 
Application  Form  SF-424.  The  absence 
of  this  identifier  firom  an  application 
may  lead  to  delayed  processing  or 
misassignment  of  the  application. 

•  A  one-page  abstract  must  be 
included  with  the  application. 

•  The  project  narrative  section  of  the 
application  must  not  exceed  twenty-five 
8^/2  X 11  inch,  consecutively  numbered 
pages  of  standard  type  (10-12  characters 
per  inch),  including  tables,  graphs,  and 
figures.  For  purposes  of  this  limitation, 
the  “project  narrative  section”  of  the 
application  consists  of  the  following 
items  in  the  Application/Information/ 
Kit: 

(1)  Description  of  Project 

(2)  Objectives 

(3)  Results  or  benefits  expected 

(4)  Approach 

(5)  General  Project  Information 

(6)  Quality  Assurance  (if  needed). 
Attachments,  appendixes,  and 

reference  lists  for  the  narrative  section 
may  be  included,  but  are  within  the  25- 
page  limitation. 

Items  not  included  under  the  25-page 
limitation  are  the  SF-424  and  other 
forms,  the  budget,  a  curriculum  vitae, 
and  the  abstract. 

The  curriculum  vitae  must  not  exceed 
two  consecutively  numbered  pages  for 
each  principal  investigator  and  should 
focus  on  education,  positions  held,  and 
most  recent  or  related  publications. 

Itemized  budgets,  including  budget 
justifications  must  not  exceed  five 
consecutively  numbered  pages 
(excluding  budget  information  on  the 
SF-424  forms). 

Applications  not  meeting  these 
requirements  will  not  be  forwarded 
without  corrections  to  reviewers. 
Applicants  will  be  notified  of 
deficiencies  and  requisite  changes  will 
be  requested. 

IV.  Application  Submission/Closing 
Dates 

To  be  considered,  the  original  and 
eight  copies  of  the  application  must  be 
received  by  EPA’s  Grants  Operation 
Branch  no  later  than  the  close  of 
business  on  April  30, 1993.  Fully 
developed  research  grant  applications, 
prepar^  in  accordance  with 


instructions  in  the  Application  for 
Federal  Assistance  Form  SF-424, 
should  be  sent  to  the  Grants  Operation 
Branch.  Informal,  incomplete,  or 
imsigned  proposals  will  not  be 
considered.  The  application  must  be 
sent  to  U.S.  Environmental  Protection 
Agency,  Grants  Operations  Branch  (PM- 
216F),  401  M  St.,  SW.,  Washington,  DC 
20460. 

For  overnight  express  mail,  the 
address  is  U.S.  Environmental 
Protection  Agency,  Grants  Operation 
Branch,  Fair^ild  Building,  room  801, 
499  South  Capitol  Street,  SW., 
Washington,  DC  20460,  (202)  260-9266. 

Closing  date  for  all  applications 
responding  to  this  solicitation  is  April 
30, 1993. 

V.  Eligibility 

The  following  eligibility  requirements 
apply  to  this  reouest  for  applications. 

Academic  ana  nonprofit  institutions 
located  in  the  United  States  as  well  as 
State  or  local  governments  are  eligible 
under  all  existing  authorizations.  Profit¬ 
making  firms  are  eligible  only  under 
certain  laws,  and  then  under  restrictive 
conditions,  including  the  absence  of  any 
profit  from  the  project. 

Project  applicants  who  are  imcertain 
of  their  eligibility  should  study  the 
restrictive  language  of  the  law  governing 
the  area  of  resear^  interest  or  contact 
EPA’s  Grants  Operations  Branch  at  (202) 
260-9266. 

Federal  agencies  and  Federal 
employees  are  not  eligible  to  participate 
in  this  program. 

VI.  Review  and  Selection 

All  grant  applications  are  initially 
reviewed  by  the  Agency  to  determine 
their  legal  and  administrative 
acceptability. 

Acceptable  applications  are  then 
reviewed  by  an  appropriate  peer  review 
panel.  This  review  is  designed  to 
evaluate  and  rank  each  proposal 
according  to  its  scientific  merit  and 
utility  as  a  basis  for  recommending 
Agency  approval  or  disapproval.  Each 
peer  review  panel  is  composed 
primarily  of  non-EPA  scientists, 
engineers,  and  economists  who  are 
experts  in  their  respective  disciplines. 

The  panels  use  the  following  criteria 
in  their  reviews: 

•  Quality  of  the  research  plan 
(including  theoretical  and/or 
experimental  design,  originality,  and 
creativity); 

•  Qualifications  of  the  principal 
investigator  and  staff  including 
knowl^ge  of  relevant  subject  areas; 

•  Utility  of  the  research,  including 
potential  contribution  to  scientific 
knowledge  in  the  environmental  area; 
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•  Availability  and  adequacy  of 
facilities  and  eouipment; 

•  Budgetary  justification — ^in 
particular  justification  and  cost  requests 
for  equipment  will  be  carefully 
review^ 

A  summary  statement  of  the  scientific 
review  and  recommendation  of  the 
panel  is  provided  to  each  applicant 
Grants  are  selected  by  EPA  on  the  basis 
of  technical  merit,  program  balance.  aiKl 
budget. 

Vn.  Funding  Mechanism 

For  all  general  wd  targeted  grants,  the 
funding  medianism  will  consist  of  a 
grant  agreement  between  EPA  and  the 
recipient  _ 

Federal  grant  regulation  40  CFR 
30.307  requires  that  all  recipients 
provide  a  minimum  of  5%  of  the  total 
{xoject  cost  which  may  not  be  taken 
from  Federal  sources.  OER  will  not 
support  a  request  for  a  deviation  from 
this  requirement  for  any  grant  supported 
by  its  Research  Grants  Program. 

All  budget  costs  and  justifications, 

-  particularly  requests  for  equipment,  will 
be  carefully  reviewed.  The  maximum 
project  period  is  three  years;  shorter 
periods  are  encouraged.  Subcontractors 
for  research  to  be  conducted  imder  the 
grant  should  not  exceed  approximately 
40%  of  the  total  direct  cost  of  the  grant 
for  each  year  in  which  the  subcontract 
is  awarded. 

Approximately  $2  million  will  be 
available  from  fiscal  1993  funds.  Each 
project  will  be  funded  for  up  to  three 
years  at  an  aimual  level  of  support  up 
to  approximately  $150,000. 
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K.  Contacts 

Applicants  may  telephone  for  further 
information  on  schedules  and  review 
processes.  The  number  is  (202)  250- 
7474.  Applicants  with  additional 
questions  of  a  technical  nature  may 
contact  Clyde  Bishop,  Science  Review 
Administrator,  on  (202)  260-5727.  The 


address  is:  U.S.  Environmental 
Protecti<m  Agency.  Office  of  Expl(n«tory 
Research  (RI>-675),  401 M  St.,  SW., 
Washington,  DC  20460. 

Dated:  January  22, 1993. 

Rdiert  A.  Papetti, 

Director,  Research  Grants  Staff. 

(FR  Doc.  93-2272  Filed  2-1-93;  8:45  am] 
BSJJNQ  COOE  S560-60-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[PR  Docket  No.  92-267;  DA  93-49] 

Private  Land  Mobile  Radio  Servicea; 
Montana  PubHe  Safety  Plan 

AGENCY:  Federal  Cfommimications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Montana  (Region  25).  As 
a  result  of  accepting  the  Plan  for  Region 
25,  licensing  of  the  821-824/866-869 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  January  25. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Woolford,  Private  Radio  Bureau. 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  MFORMATION: 

Order 

Adopted:  January  12, 1993. 

Released:  January  25, 1993. 

By  the  ([Ihief,  Private  Radio  Bureau  and  the 
Chief  Engineer. 

1.  Chi  June  22, 1992,  Region  25 
(Montana)  submitted  its  I^blic  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
currmit  and  future  mobile 
commimications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Montana. 

2.  The  Montana  Plan  was  placed  on 
Public  Notice  for  comments  on 
November  9, 1992,  57  FR  54234 
(November  17, 1992).  The  Commission 
received  no  comments  in  this 
proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Montana  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112,  3  FCX:  Red  905  (1987),  and 
satisfactorily  provides  for  the  current 
and  project^  mobile  commimications 
requirements  of  the  public  safety  and 
special  emergency  entities  in  Montana. 


4.  Therefore,  we  accept  the  Montana 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  MontaiM  may  commence 
immediately. 

Federal  CcHuniunications  Commission. 

Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

(FR  Doc.  93-2315  Filed  2-1-93;  8:45  am] 
BtUJNQ  CODE  tn»-«V4l 

[PR  Docket  No.  92-268;  DA  93-60] 

Private  Land  Mobile  Radio  Sanricaa; 
Nevada  Public  Safety  Plan 

AGENCY:  Federal  Communications 
commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  die  Public  Safety 
Radio  Plan  for  Nevada  (Region  27).  As 
a  result  of  accepting  the  Plan  for  Region 
27,  licensing  of  the  821-824/866-869 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  January  25, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Betty  Woolford.  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  January  12, 1993. 

Released:  January  25, 1993. 

By  the  Chi^,  Private  Radio  Bureau  and  the 
Chief  Engineer. 

1.  On  April  19, 1990,  Region  27 
(Nevada)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Nevada.  Cfo  May 
31, 1990,  the  Lkimmission  sent  a  lettOT 
to  the  region  pointing  out  certfiin 
deficiencies  in  the  Plan.  Revisions  to  the 
Plan  were  filed  on  May  15, 1992. 

2.  The  Nevada  Plan  was  placed  on 
Public  Notice  for  comments  on 
November  9. 1992, 57  FR  54234 
(November  17, 1992).  The  Commission 
received  no  comments  in  this 
proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Nevada  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  (3en.  Docket  No. 
87-112,  3  FCC  Red  905  (1987),  and 
satisfactorily  provides  for  the  current 
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and  projected  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  in  Nevada. 

4.  Therefore,  we  accept  the  Nevada 
Public  Safety  Radio  Plan.  Fvirthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  Nevada  may  commence 
immediately. 

Federal  Communications  Commission. 
Ralph  A.  Haller, 

CSiief,  Private  Radio  Bureau. 

(FR  Doc.  93-2314  Filed  2-1-93;  8:45  am] 
BIUMG  CODE  S7ia-a4-M 


[PR  Docket  No.  92-269;  DA  93-51] 

Private  Land  Mobile  Radio  Services; 
Oregon  Public  Safety  Plan 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Oregon  (Region  35).  As 
a  result  of  accepting  the  Plan  for  Region 
35,  licensing  of  the  821-824/866-869 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  January  25, 1993. 

FOR  FURTHER  V^ORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 


Order 

Adopted:  January  12, 1993. 

Released:  January  25, 1993. 

By  the  Chief,  Private  Radio  Bureau  and  the 
Chief  Engineer. 

1.  On  Jtme  12, 1992,  Region  35 
(Oregon)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  futture  mobile 
commtmications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Oregon. 

2.  The  Oregon  Plan  was  placed  on 
Public  Notice  for  comments  on 
November  9. 1992,  57  FR  54234 
(November  17, 1992).  The  Commission 
received  no  comments  in  this 
proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Oregon  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112,  3  FCC  Red  905  (1987),  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  in  Oi^on. 

4.  Therefore,  we  accept  the  Oregon 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  Oregon  may  commence 
immediately. 


Federal  Communications  Commission. 
Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

(PR  Doc.  93-2316  Filed  2-1-93;  8:45  ami 
anxaia  cooc  sna-oi-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Raquast  for  Early 
Termination  of  the  Waiting  Parfod 
Under  the  Pramargar  Notification 
Rules 

Section  7  A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  &e  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  end  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  010493  and  011593 


Name  of  Acquiring  Person,  Name  of  Acquired  Person,  Name  of  Acquired  Entity 

PMN  No. 

DaleTermi- 

naled 

93-0301 

01/04/93 

93-0466 

01/04/93 

PaeWe  Teie^  Group,  Craig  0.  McCaw,  Midwest  Cellular  Telephone  Company  _ _ _ _ _ ......_ . . . .  . . 

93-0479 

01/04/93 

Healthsource,  irre..  Physicians'  Health  Systems,  Inc.,  Physicians'  Heaith  Systems,  inc  ......  _  . . . . . . . 

93-0380 

01/06/93 

Seagate  Technology,  Inc..  SunDisk  Corporation,  SunDlsk  Corporation . . .  . . . — 

93-0415 

93-0477 

01/06«3 

01/06/93 

03-0486 

01/06/93 

93-0451 

01/07/93 

93-0460 

01/07/93 

93-0471 

01/11/93 

93-0487 

01/11/93 

OHM  Corporation,  Wa^e  ManagemenL  Inc.,  Brand  EnviroTHTterttai  Services,  Inc . — ... . . . . . . 

93-0490 

01/11/93 

93-0493 

01/11/93 

I.I.S.  InteMgent  Informatton  Systems  Limiied.  Onset  Corporation,  Decision  Data  Inc  _ _ _ _ _  _ 

93-0495 

01/11/93 

93-0498 

01/11/93 

93-0501 

01/11/93 

93-0476 

01/12/93 

Hany’ Lebensfeld,  Bames  Group  Inc.,  Barnes  Group  Iric . . . . . - . . . — . — . . 

93-0436 

93-0458 

01/13/93 

01/13/93 

93-0447 

01/15/93 

93-0448  j 

01/15/93 

Peter  K.  WHIianis  3Com  Corporation,  3Com  Corporation . .  . . - . . . . . 

93-0454 

01/1  S«3 

93-0455 

01/15/93 

93-0492 

01/15/93 

93-0494 

01/15/93 

93-0500 

01/15/93 

93-0504 

0V1S/93 

93-0506 

01/15«3 

Occidental  Pelroieuro  Cotp.,  sit»  PioducSm  Company,  Inc.,  Sirgo  Prorktctlon  Company,  Inc - - - . 

93-0512 

01/15/93 
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Name  of  Acquiring  Person,  Name  of  Acquired  Person,  Name  of  Acquired  Entity 

PMN  No. 

Date  Termi¬ 
nated 

98-0516 

01/15/93 

98-0517 

01/15/93 

98-0518 

01/15/93 

cim«  LoglcTinc..'  Pa^  Ckxnmunication  Sciences,  Inc.,  Pacific  Communication  Sdencee,  Inc . 

93-0527 

01/15/93 

FOR  further  information  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  93-2384  Filed  2-1-93;  8:45  am) 
BiUJNG  CODE  arso-oi-M 


[FUe  No.  901  0172] 

B  &  J  School  Bus  Service,  Inc.,  et  al.; 
Proposed  Consent  Agreement  wtith 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  three  school  bus 
transportation  companies  (B  &  J,  Ryder, 
and  Mayflower)  that  provide  bus  service 
in  the  Kansas  City,  Missouri  School 
District  from  entering  into  agreements 
with  each  other  or  with  any  other  school 
bus  transportation  provider  or  potential 
provider — with  respect  to  school  bus 
transportation  services  in  the  Kansas 
City  area — to  submit  jointly  determined 
bids:  to  refrain  fit)m  bidding;  to  allocate 
or  divide  jobs,  markets,  customers, 
contracts,  or  territories;  or  to  set  prices 
or  other  terms  and  conditions.  In 
addition,  the  agreement  would  prohibit 
the  companies,  for  three  years,  from 
commimicating  to  each  other  or  to  past, 
present  or  likely  future  providers  of  bus 
service  to  the  I^nsas  City  school  district 
their  plans  to  bid,  or  not  to  bid,  for  those 
services. 

DATES:  Comments  must  be  received  on 
or  before  April  5, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Russell  or  Catherine  Fuller, 
Chicago  Regional  Office,  Federal  Trade 


Commission,  55  East  Monroe  St.,  suite 
1437,  Chicago,  IL  60603.  (312)  353- 
8156. 

SUPPLEMENTARY  INFORMATION:  Piusuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  B  &  ]  School  Bus  Service, 
Inc.,  a  corporation,  Ryder  Student 
Transportation  Services,  Inc.,  a  corporation, 
and  Mayflower  Contract  Services,  Inc.,  a 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  %  B  &  J 
School  Bus  Service,  Inc.,  Ryder  Student 
Transportation  Services.  Inc.,  and 
Mayflower  Contract  Services,  Inc., 
corporations,  hereinafter  sometimes 
referred  to  as  “B  &  J,”  “Ryder,”  and 
“Mayflower,”  respectively,  or  as 
“proposed  respondents,”  collectively, 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  fi'om  engaging  in  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  by  their  duly 
authorized  officers,  and  coimsel  for  the 
Federal  Trade  Commission  that: 

1.  B  &  ]  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Missouri,  with  its  offices  and  principal 
place  of  business  located  at  3707 
Beacon,  Kansas  City,  Missouri  64129. 

2.  Ryder  is  a  corporation  organized, 
existing,  and  doing  business  imder  and 
by  virtue  of  the  laws  of  the  State  of 
Florida,  with  its  offices  and  principal 


place  of  business  located  at  3600  NW. 
82nd  Avenue,  Miami,  Florida  33166. 

3.  Mayflower  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Indiana,  with  its  offices  and 
principal  place  of  business  located  at 
5360  College  Boulevard,  Overland  Park, 
Kansas  66211. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

5.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attach^. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
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attadied  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  wim  resp^ 
thereto.  When  so  entered,  the  ordOT  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents’  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

9.  Proposed  respondents  haye  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  imderstand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I. 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

(A)  “B  &  ]”  means  B  &  J  Scnool  Bus 
Service,  Inc.,  and  its  successors  and 
assigns,  partnerships,  joint  ventiires, 
subsidiaries,  divisions,  groups  and 
affiliates  that  B  &  J  School  Bus  Service. 
Inc.  controls,  directly  or  indirectly,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives, 
that  B  &  J  ^hool  Bris  Service,  Inc. 
controls,  directly  or  indirectly,  and  their 
respective  successors  and  assigns. 

(B)  "Ryder”  means  (1)  Ryder  Student 
Transportation  Services,  Inc.;  (2)  its 
successors  and  assigns,  partnerships, 
joint  ventures,  subsidiaries,  divisions, 
groups  and  affiliates  and  related 
companies  engaged  in  school  biis 
transportation  services,  now  or  in  the 
future;  (3)  all  companies  or  entitles 
created  in  the  fiiture  by  any  of  the 
parent  companies  of  Ryder  Student 
Transportation  Services,  Inc.,  which 
companies  or  entities  are  engaged  in 
school  bus  transportation  services;  and 
(4)  the  respective  directors,  officers, 
employees,  agents  and  representatives 


of  any  of  the  entities  described  in 
subparagraphs  (1).  (2)  and  (3)  above. 

(C)  "Mayflower”  means  Mayflower 
Contract  Services,  Inc.,  its  parent. 
Mayflower  Group.  Inc., -and  their 
predecessors,  including,  but  not  limited 
to,  R.  W.  Harmon  and  Sons.  Inc.,  and 
PACE  School  Bus  Service,  Inc., 
successors  and  assigns,  partnerships, 
joint  ventmes,  subsidiaries,  divisions, 
groups  and  affiliates  involved  in  school 
bus  transportation  services  now  or  in 
the  future,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  successors  and 
assigns. 

(D)  "Respondents”  means  B  &  J,  Ryder 
and  Mayflower. 

(E)  "Kansas  City  Area”  means  Clay, 
Platte  and  Jackson  covmties  in  the  State 
of  Missouri. 

n. 

It  is  ordered.  That  respondents  cease 
and  desist  horn,  directly,  indirectly,  or 
through  any  corporate  or  other  device, 
in  or  affecting  commerce,  as 
"commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  entering  into, 
attempting  to  enter  into,  organizing  or 
attempting  to  organize,  implementing  or 
attempting  to  implement,  continuing  or 
attempting  to  continue,  or  soliciting  any 
combination,  agreement,  or 
understanding,  either  express  or 
implied,  with  any  other  respondent  or 
other  provider  or  potential  provider  of 
school  bus  transportation  services  in  the 
Kansas  City  Area: 

1.  To  submit  jointly  determined  bids 
or  refiein  from  bidding  for  school  bus 
transpmtation  services  in  the  Kansas 
City  Area: 

2.  With  respect  to  price  or  other  terms 
and  conditions  relating  to  school  bus 
transportation  services  in  the  Kansas 
City  Area:  or 

3.  To  allocate  or  divide  jobs,  markets, 
customers,  contracts,  or  territories  for 
school  bus  transportation  services  in  the 
Kansas  City  Area. 

in. 

It  is  further  ordered.  That  for  a  period 
of  three  (3)  years  after  the  date  this  order 
becomes  final  respondents  cease  and 
desist  from  directly,  indirectly,  or 
through  any  corporate  or  other  device, 
in  or  affecting  commerce,  as 
"commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  communicating 
to: 

1.  Any  other  respondent, 

2.  Any  entity  that  has  at  any  time 
since  1982  provided  school  bus 
transportation  services  in  the  Kansas 
City  Area, 


3.  Any  entity  that  is  providing  sc’ lool 
bus  transportation  services  in  the 
Kansas  City  Area. 

4.  Any  entity  that  is  known  or 
reasonably  should  be  known  to  have 
been  requested  to  provide  sdiool  bus 
transportation  services  in  the  Kansas 
Qty  Area,  or 

5.  Any  entity  that  has  publicly 
announced  an  intention  to  provide 
school  bus  transportation  services  in  the 
Kansas  City  Area, 

any  intentions,  decisions,  or  plans  to 
bid  or  to  refrain  frtxn  bidding  for  school 
bus  transportation  services  for  the 
Kansas  Qty.  Missouri  School  District. 

Provided,  however,  that  paragraph  in 
shall  not  apply  to  commimications  to 
KCMSD,  potential  pxirchasers  of 
substantially  all  of  any  respondent’s 
stock  or  assets,  suppliers,  vendors, 
lenders,  creditors,  landlords,  tenants  or 
subcontractors  that  are  limited  to  the 
context  of  the  relationship. 

IV. 

It  is  further  ordered.  That  nothing  in 
this  order  shall  prohibit  any  respondent 
from: 

1.  Forming,  fecilitating  the  formation 
of,  or  peurticipating  in  any  joint  venture 
that  is  lawful  under  the  antitrust  laws; 
or 

2.  Subcontracting,  preparing  joint 
bids,  allocating  markets,  communicating 
with  respect  to  price  or  other  terms  and 
conditions,  or  otherwise  jointly 
undertaking  with  other  providers  of 
school  bus  transportation  services  to 
provide  such  services  where  requested 
to  do  so  in  writing  by  any  potential 
purchaser  of  those  services. 

V. 

It  is  further  ordered.  That  each 
respondent  shall: 

A.  Within  thirty  (30)  days  after  the 
date  on  which  this  order  becomes  final, 
distribute  a  copy  of  the  complaint  and 
order  to  each  of  its  directors,  to  each 
officer  of  any  of  its  related  companies 
engaged  in  school  bus  transportation 
services,  and  to  each  of  its  managers 
responsible  for  supervising  employees 
involved  in  the  provision  of  school  bus 
transportation  services  in  the  Kansas 
City  Area; 

B.  For  a  period  of  three  (3)  years  after 
the  date  on  which  this  order  becomes 
final,  furnish  a  copy  of  the  complaint 
and  order  to  each  of  its  new  directors, 
to  each  officer  of  any  of  its  related 
companies  engaged  in  school  bus 
transportation  services,  and  to  each  of 
its  managers  responsible  for  supervising 
employees  involved  in  the  provision  of 
school  bus  transportation  services  in  the 
Kansas  City  Area  at  the  time  they  are 
elected,  hired,  or  promoted; 
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C.  Within  sixty  (60)  days  after  the  date 
on  which  this  order  becomes  final,  and 
annually  thereafter  for  a  period  of  three 
(3)  years  on  the  anniversary  date  this 
order  becomes  final,  and  at  any  time  the 
Commission,  by  written  notice,  may 
require,  file  a  verified  written  report 
with  the  Commission  setting  forth  in 
detail  the  manner  and  form  in  which  the 
respondent  has  complied  and  is 
complying  with  this  order; 

D.  For  a  period  of  five  (5)  years  after 
the  date  on  which  this  order  becomes 
final,  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondent  affecting  the 
provision  of  school  bus  transportation 
services  in  the  Kansas  City  Area,  such 
as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  that  may  affect  its  compliance 
obligations  arising  out  of  this  order,  so 
far  as  those  obligations  relate  to  the 
provision  of  school  bus  transportation 
services  in  the  Kansas  City  Area; 

E.  For  a  period  of  five  (5)  years  after 
the  date  on  which  this  order  becomes 
final,  notify  the  Commission  within 
thirty  (30)  days  after  the  respondent 
forms  or  participates  in  the  formation  of, 
or  joins  any  joint  venture  for  the 
provision  of  school  bus  transportation 
services  in  the  Kansas  City  Area. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order,  subject  to  final  approval, 
from  B  &  J  School  Bus  Service,  Inc., 
Ryder  Student  Transportation  Services, 
Inc.,  and  Mayflower  Contract  Services, 
Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  decide  whether  it 
should  withdraw  fi'om  the  agreement  or 
make  final  the  agreement’s  proposed 
order. 

The  Complaint 

The  complaint  prepared  for  issuance 
along  with  the  proposed  order  alleges 
that  the  proposed  respondents  have 
violated  Section  5  of  the  Federal  Trade 
Commission  Act  by  combining  or 
conspiring  with  each  other  to  allocate 
the  market  for  school  bus  transportation 
services  in  the  Kansas  City  Missouri 
School  District  (“KCMSD”)  among 
themselves  and  otherwise  to  restrain 
price  competition  among  school  bus 


transportation  companies  servicing  the 
KCMSD. 

All  of  the  proposed  respondents  are, 
or  have  been,  engaged  in  the  business  of 
owning  or  operating  school  bus 
transportation  companies  within  the 
Kansas  City,  Missouri  area.  Except  to 
the  extent  that  competition  has  l^n 
restrained  as  alleged  in  the  complaint, 
the  respondents  have  been  and  are  now 
in  competition  among  themselves  and 
with  other  providers  of  school  bus 
transportation  services  in  the  KCMSD. 

School  bus  transportation  companies 
supply  transportation  for  students  to 
and  from  school.  Absent  restraints  on 
competition,  school  bus  transportation 
companies  compete  among  themselves 
to  provide  transportation  for  students  in 
various  markets  and  at  prices  school 
district’s  prefer. 

The  complaint  alleges  that  in  the 
years  prior  to  the  1984/1985  school 
year,  four  school  bus  transportation 
companies  supplied  most  of  the  school 
bus  transportation  services  to  the 
Kansas  City,  Missouri  School  District 
("KCMSD”).  These  four  companies  were 
B  & ),  two  companies  that  were 
purchased  in  1984  and  1985, 
respectively,  by  a  predecessor  of 
Mayflower — R.  W.  Harmon  &  Sons,  Inc. 
(“Harmon”)  and  Pace  School  Bus 
Service  (“Pace”) — and  a  fourth 
company,  KAL  Leasing,  Inc.  (“KAL”), 
the  assets  of  which  were  purchased  in 
1986  by  a  predecessor  of  Ryder.  These 
four  companies  had  provided  school 
bus  transportation  services  for  many 
years  to  discrete  areas  within  the 
KCMSD  pursuant  to  privately  and 
individually  negotiated  contracts  with 
the  KCMSD. 

The  complaint  alleges  that  for  the 
1984/1985  school  yeair  the  KCMSD 
decided  to  purchase  school  bus 
transportation  services  pursuant  to  a 
competitive  bidding  process.  The 
KCMSD  expected  that  by  increasing  the 
ability  of  school  bus  transportation 
companies  to  compete  with  one  another 
to  provide  service  to  portions  of  the 
KC^SD  the  school  district  would  be 
able  to  receive  lower  rates.  'The  KCMSD 
sent  out  a  request  for  bids  for  a  single 
contract  covering  the  1984/1985, 1985/ 
1986  and  1986/1987  school  years.  ’The 
request  sought  bids  for  six  separate 
areas  of  the  school  district  and  for  three 
special  services.  Bidders  were  requested 
to  bid  for  any  or  all  of  the  areas  and 
services. 

The  complaint  alleges  that,  in 
response  to  KCMSD’s  request  for  bids, 
Harmon  and  Pace  (which  were 
subsequently  acquired  by  a  predecessor 
of  Mayflower),  KAL  (the  assets  of  which 
were  subsequently  acquired  by  a 
predecessor  of  Ryder)  and  B  &  J  agreed 


not  to  compete  with  each  other  with 
respect  to  whether,  and  on  what  terms, 
they  would  submit  bids  to  KCMSD  for 
providing  school  bus  transportation 
services.  In  lieu  of  competing  with  one 
another,  the  four  companies  agreed  to 
submit  a  joint  bid  for  all  of  the  KCMSD’s 
service  areas  and  special  services,  and 
to  then  allocate  among  themselves  the 
portions  of  the  KCMSD  to  which  each 
company  would  provide  transportation 
services.  ’The  four  companies  would, 
thereby,  be  able  to  continue  to  serve 
schools  located  in  areas  of  the  KCMSD 
that  they  had  served  in  the  past. 

'The  complaint  further  alleges  that  B  & 
),  Harmon,  Pace  and  KAL  implemented 
their  agreement  by  forming  Kansas  City 
School  Transportation  (“KCST”). 
Although  they  called  KCST  a  joint 
venture.  B  &  },  Harmon,  Pace  and  KAL 
did  not  integrate  their  operations  in  any 
substantial  manner,  and  did  not  make 
any  substantial  contributions  of  capital 
to  KCST.  Any  financial  risk  that  they 
faced  for  losses  that  might  occur  from 
KCST’s  operation  was  not  substantial. 
KCST  and  its  members  did  not  provide 
significantly  new  or  more  efficient 
services.  ’The  principal  function  of 
KCST  was  to  provide  a  vehicle  for 
reaching  collective  decisions  on  market 
areas  to  be  served. 

The  complaint  alleges  that  pursuant 
to  their  agreement,  B  &  ),  Harmon,  Pace 
and  KAL  submitted  a  single,  joint  bid  as 
KCST  to  the  KCMSD  covering  all  of  the 
areas  and  services  for  which  bids  were 
sought.  With  these  four  firms  submitting 
a  joint  bid,  and  with  few  bids  received 
from  outside  firms,  the  KCMSD  had 
little  choice  but  to  accept  the  joint  bid 
from  the  four  companies.  KCST  was 
awarded  the  contract  for  five  of  the  six 
areas  for  which  KCMSD  had  solicited 
bids. 

The  complaint  also  alleges  that  the 
proposed  Respondents’  conspiracy  to 
eliminate  competition  among  thd  school 
bus  transportation  companies  servicing 
the  KCMSD  has  had  the  purpose  or 
effect  or  the  tendency  to  restrain 
competition  unreasonably  and  to  injure 
consumers  in  the  following  ways, 
among  others: 

A.  %  allocating  the  market  for  school 
bus  transportation  services  in  the 
KCMSD; 

B.  By  restraining  trade  unreasonably 
and  thereby  hindering  price  competition 
among  school  bus  transportation 
companies  servicing  the  KCMSD; 

C.  By  depriving  the  KCMSD  of  the 
benefits  of  competition  among  school 
bus  transportation  companies. 

The  Proposed  Consent  Order  '' 

The  proposed  order  would  prohibit 
each  proposed  respondent  from  entering 
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into,  attempting  to  enter  into, 
organizing,  adhering  to  or  maintaining 
any  agreement,  understanding,  or 
program  with  any  other  respondent  or 
other  provider  or  potential  provider  of 
school  bus  transportation  services  in  the 
Kansas  City  area; 

1.  To  submit  jointly  determined  bids 
or  refrain  horn  bidding  for  school  bus 
transportation  services  in  the  Kansas 
City  area; 

2.  With  respect  to  price  or  other  terms 
and  conditions  relating  to  school  bus 
transportation  services  in  the  Kansas 
City  area;  or 

3.  To  allocate  or  divide  jobs,  markets, 
customers,  contracts,  or  territories  for 
school  bus  transportation  services  in  the 
Kansas  City  area. 

The  proposed  order  also  prohibits,  for 
a  period  of  three  (3)  years  after  the  date 
the  order  becomes  final,  the  proposed 
respondents  hrom  directly,  indirectly,  or 
through  any  corporate  or  other  device, 
in  or  affecting  commerce, 
communicating  to  any  other  respondent, 
any  entity  that  has  at  any  time  since 
1982  provided  school  bus  transportation 
services  in  the  Kansas  City  area,  any 
entity  that  is  providing  school  bus 
transportation  services  in  the  Kansas 
City  area,  any  entity  that  is  known  or 
reasonably  should  be  known  to  have 
been  requested  to  provide  school  bus 
transportation  services  in  the  Kansas 
City  area,  or  any  entity  that  has  publicly 
announced  an  intention  to  provide 
school  bus  transportation  services  in  the 
Kansas  City  area  any  intentions, 
decisions,  or  plans  to  bid  or  to  refrain 
from  bidding  for  school  bus 
transportation  services  for  the  Kansas 
City  Missouri  School  District.  This 
prohibition  would  not  apply  to 
communications  to  KCMSD,  potential 
purchasers  of  substantially  all  of  any 
respondent’s  stock  or  assets,  suppliers, 
vendors,  lenders,  creditors,  landlords, 
tenants  or  subcontractors  that  are 
limited  to  the  context  of  the 
relationship. 

The  proposed  order,  however,  should 
not  be  construed  to  prohibit  any  of  the 
proposed  respondents  fi'om: 

1.  Forming,  facilitating  the  formation 
of,  or  participating  in  any  joint  venture 
that  is  lawful  under  the  antitrust  laws; 
or 

2.  Subcontracting,  preparing  joint 
bids,  allocating  markets,  communicating 
with  respect  to  price  or  other  terms  and 
conditions,  or  otherwise  jointly 
undertaking  with  other  providers  of 
school  bus  transportation  services  to 
provide  such  services  where  requested 
to  do  so  in  writing  by  any  potential 
purchaser  of  those  services. 

The  order  also  requires  each 
respondent  to  distribute  a  copy  of  the 


complaint  and  order  to  each 
respondent’s  directors,  to  each  officer  of 
its  related  companies  engaged  in  school 
bus  transportation  services,  and  to  each 
of  its  managers  responsible  for 
supervising  employees  involved  in  the 
provision  of  school  bus  transportation 
services  in  the  Kansas  City  area.  The 
obligation  to  provide  copies  of  the 
complaint  and  order  extends  for  three 
(3)  years  for  each  new  director,  each 
new  officer  of  its  related  companies 
engaged  in  school  bus  transportation 
services,  and  each  new  manager 
responsible  for  supervising  employees 
involved  in  the  provision  of  school  bus 
transportation  services  in  the  Kansas 
City  area  at  the  time  they  are  elected, 
hiri^,  or  promoted. 

The  order  also  requires  each 
respondent  to  file  a  compliance  report 
within  sixty  (60)  days  after  the  order 
becomes  final,  and  annually  thereafter 
for  a  period  of  three  (3)  years  and  at  any 
time  the  Commission,  by  written  notice, 
may  require.  Each  respondent  would 
also  be  required  to  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  itself 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  respondent  that  may  affect 
its  compliance  obligations  arising  out  of 
this  order,  so  far  as  those  obligations 
relate  to  the  provision  of  school  bus 
transportation  services  in  the  Kansas 
City  area. 

The  order  also  requires  each 
respondent  for  a  period  of  five  (5)  years 
to  notify  the  commission  within  thirty 
(30)  days  after  the  respondent  forms  or 
participates  in  the  formation  of,  or  joins 
any  joint  venture  for  the  provision  of 
school  bus  transportation  services  in  the 
Kansas  City  area. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  its  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  proposed  respondents 
that  the  law  has  b^n  violated  as  alleged 
in  the  complaint. 

Donald  S.  Clark, 

Secretary. 

Statement  of  Commissioner  Mary  L. 
Azciienaga 

1  conciur  in  the  Commission  decision  to 
issue  a  complaint  against  B  & )  School  Bus 
Service,  Inc.  (*'B  ft  J”),  Ryder  Student 
Transportation  Services,  Inc.  (“Ryder”),  and 
Mayflower  Contract  Services,  Inc. 


("Mayflower")  for  allegedly  participating  in  a 
conspiracy  to  allocate  the  market  for  school 
bus  services  provided  to  the  Kansas  City, 
Missouri  School  District.  Like  price  fixing 
conspiracies,  agreements  among  competitors 
to  rig  bids  and  allocate  markets  are  per  se 
unlawful.  Addyston  Pipe  and  Steel  Co.  v. 
United  States,  175  U.S.  211  (1899).  The  per 
se  prohibition  against  market  allocation  and 
bid  rigging  is  not  a  novel  or  exotic  theory,  but 
has  been  a  central  tenet  of  antitrust  law  for 
nearly  a  century. 

I  dissent  from  the  decision  to  limit  the 
effectiveness  of  the  core  prohibitions  of  the 
accompanying  consent  order  ("Order")  to  a 
small  three-county  area  of  Missouri,  termed 
the  "Kansas  City  Area"  in  the  Order.  Section 
II  of  the  Order  prohibits  the  respondents  from 
conspiring  to  submit  joint  bids,  to  fix  prices, 
or  to  allocate  the  market  for  school  bus 
transportation  services  only  in  the  Kansas 
City  Area.  The  Order  does  nothing  to  prohibit 
price  fixing,  bid  rigging,  or  market  allocation 
outside  this  small  geographic  area. 

Ryder  Student  Transportation  Services, 

Inc.  is  an  affiliate  of  Ryder  Systems,  Inc.,  and 
Mayflower  Contract  Services,  Inc.  is  an 
affiliate  of  Mayflower  Group,  Inc.  Complaint, 

2,  3.  B  ft  )  is  a  local  concern.  Id.  1 1.  The 
Order’s  geographic  limitation  means  that  a 
repoat  conspiracy  violation  by  the  two 
national  companies  outside  the  three 
Missouri  counties  would  not  violate  the 
Order.  In  that  event,  the  Commission  could 
not  seek  civil  p>enalties,  and  the  only  remedy 
would  be  to  seek  another  prosp)ective  order. 
Indeed,  if  Mayflower  or  Ryder  exits  this  tiny 
geographic  market,  the  Order  will  impmse  no 
restriction  on  its  conduct. 

The  conduct  alleged  in  the  complaint  is 
plainly  unlawful.  To  secure  the  benefits  of 
comp)etition,  the  Kansas  Qty,  Missouri 
School  District  solicited  bids  to  provide 
school  bus  services  in  six  designated  areas 
for  three  school  years,  beginning  with  the 
1984/1985  school  year.  Cfomplaint  1  7. 
Instead  of  submitting  compietitive  bids,  the 
four  local  companies  that  had  previously 
provided  school  bus  service  signed  an 
agreement,  styled  as  a  joint  venture,  to 
submit  a  joint  bid  for  all  service  areas  and  to 
divide  the  territory  among  themselves. 
Complaint  1  8.  The  so-called  joint  venture 
was  named  Kansas  City  School 
TransjKirtation  (KCST)  and  was  awarded  the 
contract  to  provide  school  bus  service  for  five 
of  the  six  designated  areas.  Complaint  1 10. 
As  alleged  in  p>aragraph  nine  of  the 
complaint,  KCST  did  not  involve  any 
substantial  integration  of  opierations,  not  any 
substantial  pooling  of  capital,  nor  any 
substantial  sharing  of  financial  risk.  It 
provided  no  new  or  more  efllcient  services. 

In  short,  the  joint  venture  can  aptly  be 
characterized  as  a  sham  or  cover  for  an  illegal 
conspiracy. 

Mayflower  and  Ryder  were  not  p>arties  to 
the  original  agreement,  but  they  acquired 
local  bus  companies  that  were  p>articip>ants  in 
the  conspiracy.  As  alleged  in  p>aragraph  nine 
of  the  complaint,  Mayflower  or  an  affiliate 
acquired  one  of  the  local  bus  firms  in  1984, 
the  same  year  that  the  unlawful  agreement 
was  made,  and  acquired  a  second  one  in 
1985.  Ryder  or  an  affiliate  purchased  a 
Kansas  City  bus  company  in  1986.  Although 
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the  complaint  makes  no  allegation 
concerning  Mayflo«ver’s  or  Ryder’s 
knowledge  of  or  ratification  of  the  original 
unlawful  agreement,  the  timing  of  the 
acquisitions  shortly  after  the  formation  of 
KCST  raises  a  reasonable  ground  for 
suspicion  that  the  acquiri^  firms  would 
have  acquainted  themselves  with  the 
activities  of  KCST.  Nonetheless.  I  need  not 
base  my  concerns  about  Ryder’s  and 
Mayflower’s  participation  in  KCST  on  mere 
suspicion  bemuse  the  complaint  alleges  the 
KCCT  continued  to  supply  school  bus 
services  to  the  Kansas  City  Missouri  School 
district  until  it  was  disbanded  in  May  1989. 
well  after  the  acquisitions.  Complaint  1 11. 
Ryder  and  Mayffower  did  not  disassociate 
themselves  fitra  the  conspiracy,  but  instead 
continued  to  participate  in  KCCT. 

Regardless  of  whether  Ryd^  and 
Mayflosver  expressly  or  implicitly  ratified  the 
original  three-year  agreement,  extensions  of 
the  same  arrangement  for  the  school  years 
1987/1988  and  1988/1989  were  negotiated 
after  Ryder  and  Mayflower  acquired  the  local 
bus  companies,  as  alleged  in  paragraph 
eleven  of  the  ctKnplaint  This  all^tion  tends 
to  confirm  Ryder’s  and  Mayflower’s 
involvement  in  the  conspiracy. 

It  is  imusual  for  the  Commission  to 
uncover  a  flagrant  violation  of  the  antitrust 
laws,  and  acceptance  of  a  narrowly 
circumscribed  order  sends  the  wrong  signal 
to  corporatkms  that  may  be  inclined  to  ignore 
these  laws.  The  unlawfulness  of  conduct, 
such  as  market  allocation,  bid  rigging  and 
price  fixing,  does  not  depend  on  the  structure 
and  characteristics  of  a  particular  geographic 
market.  Although  orders  in  merger  cases,  for 
example,  are  dr^ed  to  provide  relief  in  the 
particular  product  and  geographic  market  in 
which  competition  is  afiscted,  the  same 
approach  to  drafting  a  remedy  does  not  apply 
in  cases  of  per  se  illegality,  b^use  the 
conduct  is  unlawful  whenever  and  wherever 
it  occurs.  When  the  Commission  finds  bid 
rigging,  market  allocation  or  price  fixing,  it 
should  take  strong  action  to  prohibit  the 
participants  from  repeating  the  violation.  In 
a  case  such  as  this  one,  in  which  there  are 
no  special  circumstances  indicating  that  the 
Kansas  City  Area  is  uniquely  susceptible  to 
market  allocation  or  bid  rigging,  I  see  no 
basis  for  limiting  the  Order  to  this  area.  This 
Order,  limited  to  three  counties  in  Missouri, 
hardly  amounts  to  a  slap  on  the  wrist.  I  hope 
that  it  does  not  signal  a  new  leniency  to  per 
se  violations  of  the  antitrust  laws. 

(FR  Doc.  93-2386  Filed  2-1-93;  8:45  am) 

BILUNQ  COO£  STSO-Ot-M 


[Dkt.  C-34071 

Dentsply  International  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  ordw. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  aciz  and  practices  and  unfair 
methods  of  competition,  this  consent 


order  requires,  amtxig  other  things,  a 
Pennsylvania-based  manufacturer  of 
professional  dental-care  products  to 
divest,  within  nine  months  of  the  mder, 
all  assets  related  to  the  manufacturing 
emd  marketing  of  its  U.S.  Valiant  silvw 
alloy  product  line  to  a  Commission- 
approvod  purchaser.  If  the  divestiture  is 
not  completed  in  the  designated  time- 
hame,  the  respondent  is  required  to 
agree  to  a  Commission-appointed 
trustee  to  divest  its  interest  in  the  assets 
related  to  its  Valiant  Alloy  products.  In 
addition,  the  order  requires  a  Hold 
Separate  Agreement  during  any  period 
in  which  the  respondent  possesses  an 
ownership  interest  in  the  U.S.  Valiant 
assets,  and,  for  a  10-year  period, 
requires  the  respondent  to  obtain 
Commission  approval  prior  to  acquiring 
any  silver  alloy  manufacturer  or 
distributor. 

DATES:  Complaint  and  Order  issued 
January  6, 1993.* 

FOR  FURTHER  INFORMATION  CONTACT: 

Casey  Triggs,  FTC/S-2308,  Washington, 
DC  20580.  (202)  326-2682. 
SUPPLEMENTARY  MFORMATION:  On 
Thursday,  October  22, 1992,  there  was 
published  in  the  Federal  Register,  57  FR 
48228,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Dentsply 
International  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  conunents,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  (^ered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  ord»  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 
7,  38  Stat.  731,  as  amended;  15  U.S.C.  45, 18) 
Donald  S.  Qaric, 

Secrefaiy. 

(FR  Doc.  93-2381  Filed  2-1-93;  8:45  am) 
BHJJHQ  CODE  STSO-OI-M 


[DM.  C-3411) 

Site  for  Sore  Eyes,  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


'  (k>pies  of  the  Complaint,  the  Decision  and 
Order,  and  Connnissioners  Azeuenaga’s  and  Owen’s 
statements  are  available  from  the  Commission’s 
Public  Reference  Branch,  H-130, 6th  Street  A 
Pennsylvania  Avenue  NW.,  Washington.  DC  20580. 


SUMMARY:  In  settlement  of  alleg^ 
violations  of  federal  law  prohibiting 
unfair  act  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
California  chain  of  retail  stores  that  sell 
eye-care  products  and  services  to  have 
competent  and  reliable  scientific 
evidence  to  substantiate  any  future 
claim  that  any  lens,  shade,  coating  or 
other  material  sold  in  connection  with 
eyeglasses  protects  eyes  from  radiation 
fiom  any  source.  In  addition,  the 
respondent  is  required  to  maintain 
materials  relied  upon  to  substantiate 
claims  covered  by  the  order  and  to 
distribute  copies  of  the  order  to 
specified  individuals  and  entities. 

DATES:  Complaint  and  Order  issued 
January  15, 1993.* 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Badger  or  Matthew  Gold,  San 
Francisco  Regional  Office.  Federal 
Trade  Commission.  901  Market  Street, 
suite  570,  San  Francisco,  CA.  94103. 
(415)  744-7920. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  November  4, 1992,  there 
was  published  in  the  Federal  Register, 
57  FR  52629,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Site  for  Sore  Eyes,  Inc.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  o^ered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interprets 
or  applies  sec  5, 38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  93-2383  Filed  2-1-93;  8:45  am) 
BILLING  CODE  STSO-OI-M 


[DM.  C-3410] 

Southeast  Colorado  Pharmacal 
Association;  Prohibited  Trade 
Practicee,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


*  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission’s  PnUic 
Reference  Branch.  H— 130, 6th  Street  a  Pennsylvania 
Avmue  NW.,  Washington.  DC  20580. 
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SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Colorado-based  association  of 
pharmacies,  that  dispense  prescriptions 
which  are  paid  for  by  third-party  payers 
according  to  predetermined  formulas. 
Cram  entering  into  or  threatening  to 
enter  into  any  agreement  with 
pharmacies  to  withdraw  or  refuse  to 
participate  in  these  kinds  of 
reimbursement  programs  in  the  future. 
DATES:  Complaint  and  Order  issued 
January  15, 1993.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Wild,  III  or  Jeff  Dahnke,  Denver 
Regional  Office,  Federal  Trade 
Commission,  1405  Curtis  St.,  suite  2900, 
Denver,  CO.  80202.  (303)  844-2271  or 
844-2254. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  November  4, 1992,  there 
was  publi^ed  in  the  Federal  Register, 
57  FR  52631,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Southeast  Colorado  Pharmacal 
Association,  for  the  piirpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  o^ered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  IS  U.S.C.  46.  Interprets 
or  applies  sec.  5, 38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  93-2382  Filed  2-1-93;  8.45  am) 
BIUMQ  CODE  675(MI1-M 


Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures; 
Order  Granting  Exemption 

In  the  matter  of  a  Petition  for  Exemption 
from  the  Trade  Regulation  Rule  Entitled 
"Disclosure  Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportvmity  Ventures”  Filed  by  Porsche  Cars 
of  North  America,  Inc. 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Grant  of  petition  for  exemption. 


*  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission’s  Public 
Reference  Branch,  H-130, 6th  Street  ft  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 


SUMMARY:  On  March  10, 1992,  the 
Commission  published  a  notice  in  the 
Federal  Register  soliciting  comments  on 
a  petition  filed  by  Porsche  Cars  of  North 
America,  Inc.  The  Commission  now 
grants  the  petition  and  determines  that 
ffie  provisions  of  16  CFR  part  436  shall 
not  apply  to  the  advertising,  offering, 
licensing,  contracting,  sale  or  other 
promotion  of  motor  vehicle  dealerships 
by  Porsche  Cars  of  North  America,  Inc. 
EFFECTIVE  DATE:  February  2, 1993.  . 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Grant,  Attorney,  PC-H-238, 
Federal  Trade  Commission, 

Washington,  DC  20580,  (202)  326-3299. 
SUPPLEMENTARY  INFORMATION: 

On  March  10, 1992,  the  Commission 
published  a  notice  in  the  Federal 
Register  soliciting  comments  on  a 
petition  filed  by  Porsche  Cars  of  North 
America,  Inc.  (“PCNA”).  PCNA  imports 
and  markets  Porsche  sports  cars  and 
associated  parts  and  services.  The 
petition  sought  an  exemption,  pursuant 
to  section  18(g)  of  the  Federal  Trade 
Commission  Act,  from  coverage  imder 
the  Commission’s  Trade  Regulation 
Rule  entitled  "Disclosure  Requirements 
and  Prohibitions  Concerning 
Franchising  and  Business  Opportunity 
Ventures”  ("Francliise  Rule”). 

In  accordance  with  section  18(g),  the 
Commission  conducted  an  exemption 
proceeding  xmder  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553,  and  invited  public  comment  during 
a  60-day  period  ending  May  11, 1992. 
After  reviewing  the  petition  and  the 
comments  received,  the  Commission 
has  concluded  that  the  Petitioner’s 
request  should  be  granted. 

'The  statutory  standard  for  exemption 
requires  the  Commission  to  determine 
whether  application  of  the  Trade 
Regulation  Rule  to  the  person  or  class  of 
persons  seeking  exemption  is 
“necessary  to  prevent  the  unfair  or 
deceptive  act  or  practice  to  which  the 
rule  relates.”  If  not,  an  exemption  is 
warranted. 

The  abuses  that  the  disclosure  remedy 
of  the  Franchise  Rule  is  designed  to 
prevent  eire  most  likely  to  occur,  as  the 
Statement  of  Basis  and  Purpose  of  the 
Rule  notes,  in  sales  where  three  factors 
are  present: 

(1)  A  potential  investor  with  a  relative 
lack  of  business  experience  and 
sophistication; 

(2)  Inadequate  time  for  the  investor  to 
review  and  comprehend  the  unique  and 
often  complex  terms  of  the  franchise 
agreement  before  making  a  major 
financial  commitment;  and 

(3)  A  significant  information 
imbalance  in  which  the  franchisee  is 
unable  to  obtain  essential  and  relevant 


facts  known  to  the  franchisor  about  the 
investment. 

The  pre-sale  disclosures  required  by 
the  Franchise  Ride  are  designed  to 
negate  the  effect  of  any  deceptive  acts  or 
practices  where  these  conditions  are 
present.  The  Rule  provides  investors 
with  the  material  information  they  need 
to  make  an  informed  investment 
decision  in  circiunstances  where  they 
might  otherwise  lack  the  resources, 
knowledge,  or  ability  to  obtain  the 
information,  and  thus  to  protect 
themselves  from  deception. 

Where  the  conditions  that  create  a 
potential  for  deception  in  the  sale  of 
franchises  are  not  present,  however,  a 
regulatory  remedy  designed  to  prevent 
deception  is  unnecessary.  Our  review  of 
the  record  in  this  proceeding  persuades 
us  that  an  exemption  is  warranted  for 
that  reason.  The  Petitioner  has 
convincingly  shown  that  the  conditions 
that  create  a  potential  for  a  pattern  or 
practice  of  abuse  are  absent,  and  that 
there  is  no  likelihood  of  unfair  or 
deceptive  acts  or  practices  in  the 
appointment  of  its  automobile 
dealership  franchises  for  that  reason. 

The  petition  demonstrates  that 
potential  Porsche  dealers  are  and  will 
continue  to  be  a  select  group  of  highly 
sophisticated  and  experienced 
businessmen  and  women;  that  they 
make  very  significant  investments;  and 
that  they  have  more  than  adequate  time 
to  consider  the  dealership  offer  and 
obtain  information  about  it  before 
investing.  We  note  in  particular  that 
Porsche  has  a  relatively  small  number  of 
dealers,  approximately  250;  that 
prospective  Porsche  dealers  are 
generally  established  dealers  for  other 
automobile  manufacturers  or  importers; 
that  investment  costs  for  Porsche 
dealerships  range  from  $1  million  to  $10 
million;  and  that  applicants  participate 
in  an  extensive  application  and 
approval  process,  during  which  time 
inrarmation  is  exchanged  between  the 
parties. 

As  a  practical  matter,  investments  of 
this  size  and  scope  typically  involve 
knowledgeable  investors,  the  use  of 
independent  business  and  legal 
advisors,  and  an  extended  period  of 
negotiation  that  generates  me  exchange 
of  information  necessary  to  ensure  ffiat 
investment  decisions  are  ffie  product  of 
an  informed  assessment  of  ffie  potential 
risks  and  benefits.  The  Commission  has 
reviewed  ffie  potential  for  unfair  or 
deceptive  acts  or  practices  in 
connection  with  the  licensing  of  motor 
vehicle  dealership  franchises  on  five 
prior  occasions  since  1980,  and  found 
no  evidence  of  likelihood  of  a 
significant  pattern  or  practice  of  abuse 
by  any  of  ffie  Petitioners.  If  any  such 


6706 


Federal  Register  /  Vol.  58,  No.  20  /  Tuesday,  February  2,  1993  /  Notices 


evidence  exists,  it  has  not  yet  been 
brought  to  the  Commission’s  attention 
in  this  or  any  of  the  pricv  proceeding. 
The  public  comment  in  this  matter  does 
not  demonstrate  the  existence  of  any  of 
the  factors  that  would  lead  to  deceptive 
or  unfair  practices  with  respect  to  the 
oOering  of  Porsche  dealerships. 

Thus,  both  the  record  in  this 
proceeding  and  all  prior  experience  to 
date  with  othw  Franchise  Rule 
exemptions  for  automobile  dealerships 
support  the  conclusion  that  Petitioner’s 
licensing  of  new  dealers  accomplishes 
what  the  Rule  was  intended  to  ensure. 
The  conditi(His  most  likely  to  lead  to 
abuses  are  not  present  in  Uie  licensing 
of  dealerships,  and  the  process 
generates  sufficient  information  to 
ensure  that  applicants  will  be  able  to 
make  an  informed  investment  decision. 
For  these  reasons,  the  Commission  finds 
that  the  application  of  the  Franchise 
Rule  to  Petitioner’s  licensing  of  motor 
vehicle  dealer  firanchises  is  not 
necessary  to  prevent  the  unfair  or 
deceptive  acts  or  practices  to  which  the 
Rule  relates. 

Accordingly,  the  Commission  has 
determined  that  the  provisions  of  16 
CFR  part  436  shall  not  apply  to  the 
adverting,  offering,  licensing, 
contracting,  sale  or  other  promotion  of 
motor  vehicle  dealerships  by  Porsche 
Cars  of  North  America.  Inc. 

It  is  so  ordered. 

By  the  Commission. 

Donald  S.  Qark, 

Secretary. 

(FR  Doc.  93-2385  Filed  2-1-93:  8:45  am) 
BIUJNG  cooe  C790-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-977-OR] 

Arizona;  Amendment  to  Notice  of  a 
Maior  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arizona.  {FEMA-977-DR),  dated 
January  19, 1993,  and  related 
determinations. 

EFFECTIVE  DATE:  January  26. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SvjFPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 


Arizona  dated  January  19, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  b^n  adversely 
affected  by  the  catastrophe  declar^  a 
major  disaster  by  the  President  in  his 
declaration  of  January  19, 1993:  The 
counties  of  Co^se  and  Santa  Cruz  for 
Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

[FR  Doc.  93-2332  Filed  2-1-93:  8:45  am] 
BHXINQ  CODE  S71S-<a-« 


[FEMA-973-DR] 

New  Jersey;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey  (FEMA-973-DR),  dated 
December  18, 1992,  and  related 
determinations. 

EFFECTIVE  DATE:  January  13. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Pro^ams,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey,  dated  December  18, 1992,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  b^n  adversely 
affected  by  the  catastrophe  declar^  a 
major  disaster  by  the  President  in  his 
declaration  of  December  18, 1992:  The 
county  of  Salem  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support.  • 

[FR  Doc.  93-2330  Filed  2-1-93;  8:45  am] 

BILUNQ  COOE  671S-02-M 


[FEMA-974-OR] 

New  York;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 


Yoric  (FEMA-974-DR),  dated  December 
21, 1992,  and  related  determinations. 
EFFECTIVE  DATE:  January  6. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell  Disaster 
Assistance  Pro^mns,  Federal 
Emergency  Managemmit  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  MFOfWATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
December  14, 1992. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 

[FR  Doc.  93-2331  FUed  2-1-93;  8:45  am] 
BiuJNa  CODE  sns-ai-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  b^n  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C  817(e)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Maritz  Inc.  and  Maritz  Travel  Company,  1375 
North  Highway  Ehive,  Fenton,  St.  Louis 
County,  MO  63099 
Vessel:  CROWN  ODYSSEY 
Dated:  January  27, 1993. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  93-2327  Filed  2-1-93;  8:45  am] 
BILLING  COOE  S73(MI1-M 


FEDERAL  RESERVE  SYSTEM 

Bank  South  Corporation;  Application 
to  Engage  De  Nwo  in  Underwriting 
and  Dealing  in  Certain  Bank-ineligible 
Securities  on  a  Limited  Basis,  and 
Other  Securities-Related  Activities 

Bank  South  Corporation,  Atlanta, 
Georgia  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  § 
1843(c)(8)  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(3)),  to  acquire  Bank  South 
Securities,  Inc.  (Company),  through  a 
corporate  reorganization  and  engage  de 
novo  in  various  securities  and  securities 
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related  activities  described  below.  These 
activities  will  be  conducted  on  a 
nationwide  basis. 

Applicant  proposes  to  engage  de  novo 
in  the  following  activities  pre^ously 
authorized  by  ^e  Board: 

(1)  Providing  discount  securities 
brokerage  services  and  activities  related 
or  incidental  thereto  pursuant  to  § 
225.2S(b)(15)  of  RegulaUon  Y; 

(2)  Provid^  finwcial  advisory 
services  to  states,  their  political 
subdivisions,  authorities  and  agencies 
pursuant  to  §  22S.25(b)(4)(v)  of 
Regulation  Y;  and 

(3)  Underwriting  and  dealing  in 
government  obligations  and  money 
market  instruments  pursuant  to  § 
22S.25(b)(16)  of  Regulation  Y. 

Applicant  also  proposes  to  engage  de 
novo  in  «:tivities  which  previously  have 
been  determined  by  the  Board  by  Order 
to  be  closely  related  to  banking. 
Applicant  proposes  to  underwrite  and 
deal  in  revenue  obligations  of  states  and 
their  political  subdivisions,  authorities 
and  agencies  (“municipal  revenue 
bonds”}  that  are  rated  as  investment 
quality  by  a  nationally  recognized  rating 
agency.  Applicant  also  proposes  to  act 
as  a  riskless  principal  in  the  purchase 
and  sale  of  revenue  obligations  of  states 
and  their  political  subdivisions, 
authorities  and  agencies  on  the  order  of 
investors.  Finally,  Applicant  proposes 
to  engage,  as  agent,  in  the  private 
placement  of  general  and  revenue 
obligations  of  states,  their  political 
subdivisions,  authorities  and  agencies. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  “which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
proper  incident  thereto.”  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  “closely  related 
to  banking.”  Second,  the  Boaid  must 
find  in  a  particular  case  that  the 
performance  of  the  activity  by  the 
applicant  bank  holding  company  may 
be  reasonably  be  expected  to  produce 
public  benefits  that  outweigh  possible 
adverse  eftects. 

Applicant  believes  that  these 
proposed  activities  are  “so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  proper 
incident  thereto.”  The  Bo6^  has 
previously  authorized  private  placement 
and  riskless  principal  activities,  subject 
to  certain  prudential  limitations  which 


address  the  potential  for  conflicts  of 
interest,  imsound  banking  practices,  and 
other  adverse  effects.  See,  e.g.,  J.P. 
Morgan  &  Company  Inc.,  76  Federal 
Reserve  Bulletin  26  (1990);  Bankers 
Trust  New  York  Corporation,  75  Federal 
Reserve  Bulletin  829  (1989).  The  Board 
has  also  previously  authorized  bank 
holding  companies  to  underwrite  and 
deal  in  municipal  revenue  bonds 
provided  that  the  underwriting 
subsidiary  derives  no  more  than  10 
percent  of  its  total  gross  revenue  from 
underwriting  and  dealing  in  the 
approved  securities  over  any  two-year 
period.  See  Citicorp,  73  Federal  Reserve 
Bulletin  473  (1987)  affd  sub  nom. 
Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  dr.  1988),  cert, 
denied,  108  S.Ct  2830  (1988),  modified 
by  Order  Approving  Modifications  to 
Section  20  Orders,  75  Federal  Reserve 
Bulletin  751  (1989). 

In  conducting  these  activities. 
Applicant  vrill  comply  with  the 
commitments  and  prudential  limitations 
established  by  the  Board  in  previous 
Orders.  Accc^ingly,  Applicant 
contends  that  the  proposed  activities  are 
functionally  simile  to  those  currently 
being  conducted  by  banks  and  bank 
holding  companies  and  are  therefore 
closely  related  to  banking. 

Applicant  takes  the  position  that  the 
proposed  activities  will  benefit  the 
public.  Applicant  states  that  the 
expected  benefits  to  the  public  include 
increased  efficiency  and  greater 
customer  convenience  resulting  finm  an 
internal  reorganization  of  Applicant's 
existing  services,  as  well  as  increased 
competition  because  of  a  stronger  and 
more  imified  system  for  marketing  and 
delivering  services. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 

Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  February  19, 
1993.  Any  request  for  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board’s  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Atlanta. 


Board  of  Govemoit  of  the  Federal  Reserve 
System,  January  27, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-2352  Hied  2-1-93;  8:45  am) 
BNXMO  cooc  saie-oi^ 


DEFARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Ratourc— and  Sarvteet 
Administration 

Health  Education  Assistance  Loan 
Program;  Maximum  Interest  Rates  for 
Quarter  Emftng  March  31, 1993 

Section  701  of  the  Public  Health 
Service  Act  (42  U.S.C.  292)  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  Federal  program 
of  student  loan  insurance  for  graduate 
students  in  health  professions  schools. 

Secticm  60.13(a)(4)  of  the  program’s 
implementing  regulations  (42  CFR  part 
.60,  previously  45  CFR  part  126) 
provides  that  the  Secretary  will 
announce  the  interest  rate  in  effect  on 
a  quarterly  basis. 

The  Secretary  announces  that  for  the 
period  ending  March  31, 1993,  three 
interest  rates  are  in  effect  for  loans 
executed  through  the  Health  Education 
Assistance  Loan  (HEAL)  program. 

1.  For  loans  made  before  January  27, 
1981,  the  variable  interest  rate  is  6Y4 
percent.  Using  the  regulatory  formula 
(45  CFR  126.13(a)),  in  effect  prior  to 
January  27, 1981,  the  Secretary  would 
normally  compute  the  variable  rate  for 
this  quarter  by  finding  the  sum  of  the 
fixed  annual  rate  (7  percent)  and  a 
variable  component  calculated  by 
subtracting  3.50  percent  from  the 
average  bond  equivalent  rate  of  the  91- 
day  U.S.  Treasury  bills  for  the  preceding 
calendar  quarter  (3.17  percent),  and 
rounding  the  result  (6.67  percent) 
upward  to  the  nearest  Vb  percent  (6V4 
percent). 

However,  the  regulatory  formula  also 
provides  that  the  annual  rate  of  the 
variable  interest  rate  for  a  3-month 
period  shall  be  reduced  to  the  highest 
one-eighth  of  1  percent  which  would 
result  in  an  average  annual  rate  not  in 
excess  of  12  percent  for  the  12-month 
period  concluded  by  those  3  months. 
Because  the  average  rate  of  the  4 
quarters  ending  March  31, 1993,  is  not 
in  excess  of  12  percent,  there  is  no 
necessity  for  reducing  the  interest  rate. 
For  the  previous  3  quarters  the  variable 
interest  at  the  annual  rate  was  as 
follows:  7%  percent  for  the  quarter 
ending  June  30, 1992;  7%  percent  for 
the  quarter  ending  September  30, 1992; 
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and  6V4  percent  for  the  quarter  ending 
December  31, 1992. 

2.  For  variable  rate  loans  executed 
during  the  period  of  January  27, 1981 
through  October  21, 1985,  Ore  interest 
rate  is  6V4  percent.  Using  the  regulatory 
formula  (42  CFR  60.13(a})  in  effect  for 
that  time  period,  the  Seoretary  computes 
the  maximum  interest  rate  at  the 
beginning  of  each  calendar  quarter  by 
determining  the  average  bond 
equivalent  rate  for  the  91-day  U.S. 
T^asury  bills  during  the  preceding 
quarter  (3.17  percent);  adding  3.50 
percent  (6.67  percent)  and  roimding  that 
figure  to  the  next  higher  one-eight  of 
one  percent  (6V4  percent). 

3.  For  fixed  rate  loans  executed 
dviring  the  period  of  January  1, 1993 
through  March  31, 1993,  and  for 
variable  rate  loans  executed  on  or  after 
October  22, 1985,  the  interest  rate  is  6V4 
percent.  The  Health  Professions 
Training  Assistance  Act  of  1985  (Public 
Law  99-129),  enacted  October  22, 1985, 
amended  the  formula  for  calculating  the 
interest  rate  by  changing  3.5  percent  to 
3  percent.  Using  the  regulatory  formula 
(42  CFR  60.13(a)),  the  Secretary 
computes  the  maximum  interest  rate  at 
the  beginning  of  each  calendar  quarter 
by  determining  the  average  bond 
equivalent  rate  for  the  91-day  U.S. 
Treasury  bills  during  the  preceding 
quarter  (3.17  percent);  adding  3.0 
percent  (6.17  percent)  and  rounding  that 
figure  to  the  next  higher  one-eighth  of 
one  percent  (6y4  percent). 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.108,  Health  Education  Assistance  Loans) 

Dated:  January  25, 1993. 

Robert  G.  Harmon, 

Administrator. 

(FR  Doc.  93-2347  Filed  2-1-93;  8:45  am) 
BHXMG  CODE  4160-1B-M 


National  histitutea  of  Health 

National  Inatituta  of  Arthrltia  and 
Musculoakeletal  and  Skin  Diseasea; 
Meeting  of  National  Arthrltia  and 
Muaculoakeletal  and  Skin  Diaeaaea 
Adviaory  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting-of 
the  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council  to  provide  advice  to 
the  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  on 
February  11  and  12, 1993,  Conference 
Room  6,  Btiilding  31,  National  Institutes 
of  Health,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  February  11  fiom  8:30  a.m.  to  9 
a.m.  to  discuss  administrative  details 
relating  to  Coimdl  business  and  special 


reports.  Attendance  by  the  public  vdll 
be  limited  to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on  February 
11  firom  9  a.m.  to  recess  and  again  on 
February  12  fixim  8:30  a.m.  to 
adjournment  in  accordance  with 
provisions  set  forth  in  secs.  5S2b(c)(4) 
and  552b(c)(6),  title  5.  U.S.C.  and  sec. 
10(d)  of  F^b.  L.  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  deliberations 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  materials,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Further  information 
concerning  the  Covmcil  meeting  and 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr,  Michael  Lockshin,  Executive 
Secretary,  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council,  NIAMS,  Building  31, 
room  4C32,  Bethesda,  Maryland  20892, 
(301)  496-0802. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  firom 
the  Committee  Management  Office, 
NIAMS,  Building  31,  room  4C32, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  49&-0803. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Arthritis,  Bone  and  Skin 
Diseases,  National  Institutes  of  Health) 

Dated:  January  26, 1993. 

Susan  K.  Feldman, 

NIH  Committee  Management  Officer. 

(FR  Doc  93-2403  Filed  2-1-93;  8:45  am) 
BtUJNQ  CODE  4140-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
review  committees  of  the  National 
Institute  of  Child  Health  and  Human 
Development  for  March  1993. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to 
committee  activities  including 
announcements  by  the  Director,  NICHD, 
and  scientific  review  administrators,  for 
approximately  one  hour  at  the 
banning  of  the  first  session  of  the  first 
day  of  the  meeting  imless  otherwise 
listed.  Attendance  by  the  public  will  be 
limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  Iralow  in  accordance 
with  the  provisions  set  forth  in  section 


552b(c)(4)  and  552b(c)(6),  Utle  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personid  privacy. 

Ms.  Mary  Plummer,  Committee 
Management  Officer,  NICHD,  6100 
Executive  Boulevard,  room  5E03, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  Area  Code  301, 496-1485, 
will  provide  a  summary  of  the  meetings 
and  rosters  of  committee  members.  If 
you  plan  to  attend  the  open  session  of 
the  meeting  and  need  special  disability- 
related  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Ms. 
Plummer. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  firom  the 
Scientific  Review  Administrator 
indicated. 

Name  of  Committee:  Maternal  and  Child 
Health  Research  Committee. 

Scientific  Review  Administrator.  Dr. 
Copal  Bhatnagar,  6100  Executive 
Boulevard — rm.  5E03,  Telephone: 
301-496-1696. 

Date  of  Meeting:  March  2-3, 1993. 

Place  of  Meeting:  Holiday  Inn  Bethesda, 
8120  Wisconsin  Avenue,  Bethesda, 
Maryland,  Delaware  Room. 

Open:  Metrch  2, 1993,  8  a.m.-9:30  a.m. 
Closed:  March  3. 1993, 8  a.m.- 
adjoumment. 

Name  of  Committee:  Population 
Research  Committee. 

Scientific  Review  Administrator:  Dr. 

A.T.  Gregoire,  6100  Executive 
Bouleva^ — ^rm.  5E03,  Telephone: 
301-496-1485. 

Date  of  Meeting:  March  4-5, 1993. 

Place  of  Meeting:  Savoy  Suites 
(Georgetown,  2505  Wisconsin  Avenue. 
N.W.,  Washington,  DC  20007, 
Ballroom  A. 

Open:  March  4. 1993, 8  a.m.-9:30  a.m. 
closed:  March  5, 1993,  8  a.m.- 
adjoumment. 

Name  of  Committee:  Mental  Retardation 
Research  (Committee. 

Scientific  Review  Administrator:  Dr. 
Norman  Chang.  6100  Executive 
Boulevard — ^rm.  5E03.  Telephone: 
301-496-1485. 

Date  of  Meeting:  March  8-10, 1993. 
Place  of  Meeting:  Hyatt  Regency  Hotel, 
One  Bethesda  Metro  Center.  Bethesda. 
Maryland,  Severn  Susquehenna 
Room. 
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Open:  March  8. 1993,  7  p.m.-10  p.m. 
Ciosed:  Mardi  9, 1993, 9:30  a.m.-5  p.m., 
March  10, 1993, 8  a.in.-adioiumment. 

(Catalog  of  P^wal  Domestic  Assistance 
Program  No.  93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children,  National  butitutes  of  Health) 

Dated:  January  26, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc  93-2391  Piled  2-1-93;  8:45  am] 
BttJJNO  coot  4t4e-01-M 

National  Center  for  Research 
Resources;  Meeting  of  the  Research 
Centers  In  Minority  Institutions  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Resecuch  Centers  in  Minority 
Institutions  Review  Committee, 

National  Center  for  Research  Resources, 
National  Institutes  of  Health. 

This  meeting  will  be  open  to  the 
public  as  listed  below  for  a  brief  staff 
presentation  on  the  current  status  of  the 
Research  Centers  in  Minority 
Institutions  Program  and  the  selection  of 
future  meeting  dates.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4]  and  552b{c)(6). 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  as  listed  below  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  submitted 
to  the  Research  Centers  in  Minority 
Institutions  Program.  These  applications 
and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Maureen  Mylander,  mformation 
Officer,  National  (>nter  for  Research 
Resources,  National  Institutes  of  Health, 
Westwood  Building,  room  10A15, 
Bethesda,  Maryland  20892,  (301)  496- 
5545,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  Committee 
members  upon  request.  Other 
information  pertaining  to  the  meeting 
can  be  obtained  from  ffie  Scientific 
Review  Administrator.  Individuals  who 
need  sign  language  interpretation  or 
other  assistance  should  contact  the 
Committee  Management  Office,  (301) 
496-9567,  in  advance  of  the  meeting. 
Name  of  Committee:  Research  Centers 
in  Minority  Institutions  Review 
Committee 

Scientific  Review  Administrator:  Dr. 
John  Lymangrover,  Research  Centers 


in  Minority  Institutions  Review 
Committee,  Office  of  Review,  National 
Center  for  Research  Resources, 

National  Institutes  of  Health,  5333 
Westbard  Avenue,  room  10A16. 
Bethesda,  Maryland  20892, 

Telephone:  301/496-4390. 

Date  of  Meeting:  March  9, 1993. 

Place  of  Meeting:  Nation^  Institutes  of 
Health,  9000  Rockville  Pike,  Building 
31,  Conference  Room  8,  Bethesda,  hW 
20892. 

Open:  March  9, 8:30  a.m.-ll  a.m. 
Agenda:  Report  and  review  of 
administrative  details. 

Closed:  March  9, 11  a.m.-Adjoumment. 
Closure  Reason:  To  review  gi^t 
applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.389,  Research  Centers  in 
Minority  Institutions,  National  Institutes  of 
Health) 

Dated:  January  26, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-2390  Piled  2-1-93;  8:45  am] 
BILUNG  CODE  4140-01-M 

National  Heart,  Lung,  and  Blood 
institute;  Meeting  of  Pulmonary 
Diseases  Advisory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Pulmonary  Diseases  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  February  25-26, 1993, 
at  the  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room 
9, 9000  Rockville  Pike,  Bethesda, 
Ma^land  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  5  p.m.  on  ^ 
Thursday,  February  25  and  on  Friday, 
February  26  from  8:30  a.m.  to 
adjournment.  The  Committee  will 
discuss  scientific  program  needs  and 
develop  recommendations  for  future 
researt^  directions.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart. 
Lung,  and  Blood  Institute,  Building  31, 
room  4A-21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 

(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  members. 

Dr.  Suzanne  S.  Hurd,  Executive 
.Secretary  of  the  Committee,  Westwood 
Building,  room  6A16,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-7208,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.838,  Lung  Diseases  Research, 
National  Institutes  of  Health) 


Dated:  January  26, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc  93-2387  Hied  2-1-93;  8:45  am] 
nUJNO  CODE  414»-ei-ll 

National  Haait,  Lung,  and  Blood 
Inatitute;  Moating  of  tha  Clinical 
Appllcationa  and  Pravantion  Advlaory 
CommUtea 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Clinical  AppUcations  and 
Prevention  Aa^dsory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  February  24-25, 1993.  The  meeting 
vdll  be  held  in  the  Federal  Building, 
Conference  Room  B119,  7550  Wisconsin 
Avenue,  Bethesda.  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  recess  on  February 
24  and  8:30  a.m.  to  adjournment  on 
February  25  to  discuss  new  initiatives, 
program  policies,  and  issues. 

Attendance  by  the  public  will  be  limited 
to  space  available. 

Terry  Long,  Chief.  Communications 
and  Public  Information  Branch, 

National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  committee  members  upon 
request. 

Dr.  Lawrence  Friedman,  Director. 
Division  of  Epidemiology  and  Clinical 
Applications,  Federal  Building,  Room 
212,  Bethesda,  Maryland  20892,  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  January  26, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-2388  Filed  2-1-93;  8:45  am] 
BILUNO  CODE  4140-01-M 


National  Center  for  Research 
Resources;  Meeting  of  the  Biomedical 
Research  Support  Advisory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Biomedical  Research  Support 
Advisory  Committee,  National  Center 
for  Research  Resources  (NCRR), 

National  Institutes  of  Health,  February 
25, 1993,  Building  31C,  Conference 
Room  2C15, 9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 
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This  meeting  will  be  open  to  the 
public  on  February  25,  from  9  a.m.  to 
adjournment  to  discuss  program 
policies,  the  Minority  High  School 
Student  Research  Apprentice  Program, 
other  education-related  activities,  and 
the  Biomedical  Research  Support 
Shared  Instrumentation  Grant  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Maureen  Mylander,  Information 
Officer,  NCRR,  Westwood  Building, 
room  10A15.  National  Institutes  of 
Health,  5333  Westbard  Avenue. 

Bethesda,  Maryland  20892,  (301)  496- 
5545,  will  provide  a  siimmary  of  the 
meeting  and  a  roster  of  the  Committee 
members  upon  request. 

Dr.  Abraham  Levy,  Executive 
Secretary,  Biomedical  Research  Support 
Advisory  Committee,  (301)  496-6743, 
will  furnish  substantive  program 
information  upon  request,  and  will 
receive  any  comments  pertaining  to  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.337,  Biomedical  Research 
Support.  National  Institutes  of  Health) 

Dated:  January  26, 1993. 

Susan  K.  Feldmen, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-2389  Filed  2-1-93;  8:45  am] 

aaUNG  COOe  414(M>1-M 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Blood  Diseases 
and  Resources  Advisory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Blood  Diseases  and  Resources 
Advisory  Committee,  National  Heart, 
Lung,  and  Blood  Institute,  April  19-20, 
1993,  in  Conference  Room  Bl-19, 
Federal  Building,  7550  Wisconsin 
Avenue,  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  on  April  19.  bom  9  a.m.  to  5  p.m. 
and  bom  9  a.m.  to  adjournment  on 
April  20,  to  discuss  the  status  of  the 
Blood  Diseases  and  Resources  program 
needs  and  opportunities.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Ms.  Terry  Long,  Chief. 
Communications  and  Public 
Information  Branch.  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21.  National  Institutes  of 
Health,  Bethesda.  Maryland  20892, 

(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  members. 

Dr.  Fann  Harding,  Assistant  to  the 
Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute.  Federal  Building,  room 
5A08,  National  Institutes  of  Health, 


Bethesda,  Maryland  20892,  (301)  496- 
1817,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  January  26, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  93-2399  Filed  2-1-93;  8:45  am] 

BILUNQ  CODE  4140-01-41 

National  Heart,  Lung  and  Blood 
Inatitute;  Meeting  of  the 
Arterioscleroaia,  Hypertension  and 
Lipid  Metabolism  Advisory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Arteriosclerosis,  Hypertension  and 
Lipid  Metabolism  Advisory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  March  4-5, 1993,  Federal 
Building,  room  B119,  7550  Wisconsin 
Avenue.  Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  bom  approximately  8:30  a.m.  to 
recess  on  March  4,  and  8:30  a.m.  to 
adjournment  on  March  5,  to  evaluate 
rogram  support  in  arteriosclerosis, 
ypertension  and  lipid  metabolism. 
Attendance  by  the  public  will  be  limited 
on  a  space  available  basis. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 

(301)  496-4237,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members. 

Dr.  Basil  M.  Rifkind,  Deputy 
Associate  Director,  Arteriosclerosis, 
Hypertension  and  Lipid  Metabolism 
Program,  NHLBI,  room  4A14,  Federal 
Building,  National  Institutes  of  Health. 
Bethesda.  MD  20892,  (301)  496-1681, 
will  furnish  substantive  program  , 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-2400  Filed  2-1-93;  8:45  am] 
BiUlNO  CODE  4140-01-M 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of 
Research  Training  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Research  Training  Review 


Committee,  National  Heart,  Limg,  and 
Blood  Institute,  National  Institutes  of 
Health,  on  February  21-23, 1993,  at  the 
Hyatt  Regency  Bethesda.  Otoe  Bethesda 
Metro  Center,  Bethesda,  Maryland 
20814. 

This  meeting  will  be  open  to  the 
public  on  February  21,  from  7:30  p.m. 
to  approximately  8:30  p.m.,  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.,  and  section 
10(d)  of  Ftoblic  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  February 
21,  bom  8:30  p.m.  to  adjournment  on 
February  23,  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
bade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Long,  Chief.  Q)mmunications 
and  Public  Information  Branch, 

National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Committee  members. 

Dr.  Kathryn  Ballard,  Scientific  Review 
Administrator,  NHLBI,  Westwood 
Building,  room  550,  Bethesda,  Maryland 
20892,  (301)  496-7361,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  January  26, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-2392  Filed  2-1-93;  8:45  am] 
BnOJNG  CODE  414(H>1-M 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meewg  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  I^blic 
Law  92-463,  for  the  review,  discussion 
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and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements,  lliese 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosiire  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on 
Demonstration  and  Education 
Research  Grant  Applications  (Rl8s) 
and  Small  Grant  Program 
Applications  (R03s). 

Dates  of  Meeting:  February  18-19, 1993. 
Time  of  Meeting:  7:  p.m. 

Place  of  Meeting:  Seattle  Hilton  Hotel, 
Seattle,  Washington. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  David  Monsees, 

5333  Westbeird  Avenue  room  550, 
Bethesda,  MD  20892,  (301)  496-7361. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  January  26, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  HIH 
IFR  Doc.  93-2393  Filed  2-1-93;  8:45  am) 
BILUNG  CODE  4140-01-M 

National  Heart,  Lung,  and  Blood 
institute;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  and  sec.  10(d)  of  Pub.  L.  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  conHdential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on  Clinical 
Investigator  Development  Awards  (K08’s) 
and  1  Institutional  National  Research  Service 
Award  (T32). 


Dates  of  Meeting:  February  7^,  1993 

Time  of  Meeting:  7  p.m. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
Bethesda.  Maryland. 

Agenda:  To  review  grant  applications. 

Contact  Person:  Dr,  Lynn  M.  Amende, 

(301)  496-8818. 

Name  of  Panel:  NHLBI  SEP  on 
Demonstration  and  Education  Research  Grant 
Applications  and  Small  Grant  Applications 
Meeting. 

Dates  of  Meeting:  February  9-10, 1993. 

Time  of  Meeting:  9  a.m. 

Place  of  Meeting:  Stouffer  Concourse  Hotel, 
Arlington,  Virginia. 

Agenda:  To  review  grant  applications. 

Contact  Person:  Dr.  Louise  Corman,  (301) 
496-7363. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  26, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-2402  Filed  2-1-93;  8:45  am] 
BILUNG  CODE  414(M>1-M 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Sickle  Ceil 
Disease  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Sidcle  Cell  Disease  Advisory 
Committee.  National  Heart,  Lung,  and 
Blood  Institute,  February  12, 1993.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Building  31,  Conference  Room  7, 
C-Wing,  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  adjournment,  to 
discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21,  Bethesda,  Maryland  20892, 
(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

Dr.  Clarice  D.  Reid,  Chief,  Sickle  Cell 
Disease  Branch,  Division  of  Blood 
Diseases  and  Resources,  NHLBI,  Federal 
Building,  room  508,  Bethesda,  Maryland 
20892,  (301)  496-6931,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 


Dated:  January  26, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-2404  Filed  2-1-93;  8:45  am) 
BNJJNQ  CODE  4140-01-M 

Public  Health  Service 

Health  Resourcea  and  Servicea 
Administration;  Title  II,  Section  224  of 
the  Public  Health  Servicea  Act;  Protect 
Certain  Health  Care  Profesaionala 
From  Liability;  Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authorities  to  the  Assistant  Secretary  for 
Health  by  the  Secretary  of  Health  and 
Human  Services  on  July  1. 1973,  the 
Assistant  Secretary  for  Health  has 
delegated  to  the  Administrator,  Health 
Resources  and  Services  Administration 
(HRSA),  the  authorities  under  title  II, 
section  224,  of  the  Public  Health  Service 
(PHS)  Act,  as  amended,  as  they  pertain 
to  the  functions  assigned  to  HRSA.  This 
delegation  excluded  the  authority  to 
promulgate  regulations  and  to  submit 
reports  to  Congress. 

This  delegation  is  effective  upon  date 
of  signature. 

Dated:  January  19, 1993. 

James  O.  Mason, 

Assistant  Secretary  for  Health. 

[FR  Doc.  93-2351  Filed  2-1-93;  8:45  ami 
BILLING  CODE  4160-15-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-93-3569;  FR-3446-N-011 

Mortgagee  Review  Board 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
202(c)  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD’s  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman,  Director,  Office  of 
Lender  Activities  and  Land  Sales 
registration,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1824.  The  Telecommunications 
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Device  for  the  Deaf  (TIX))  nximber  is 
(202)  708-4594.  (These  are  not  toll-free 
numbers). 

8UPPLMBITARV  MFORMATION:  Sectioo 
202(c)(5)  of  the  National  Housing  Act 
(added  by  section  142  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989)  requires 
tl^t  HUD  “publish  in  the  Federal 
Register  a  description  of  and  the  cause 
for  administrative  action  against  a  HUD- 
approved  mortgagee“  by  the 
I>epartment*s  Mortgagee  Review  Board. 

In  compliance  with  the  requirements  of 
section  202(c)(5).  notice  is  hereby  givra 
of  administrative  actions  that  have  been 
taken  by  the  Mortgagee  Review  Board 
from  September  1, 1992  through 
Decembw  31, 1992. 

1.  Empbanque  Capital  Corporation. 

Carle  Place.  New  York 

Action:  Letter  of  Reprimand  and 
Settlement  Agreement  that  provides  for 
payment  to  the  Department  in  the 
amount  of  $352,000  for  claim  losses  in 
connection  with  improp^’ly  originated 
FHA  insured  mortgages. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA  program 
requirements  whidi  included:  Failure  to 
verify  that  a  mortgagor  had  sufficient 
assets  to  close;  failure  to  verify  or  credit 
earnest  money  deposits;  use  of  falsified 
Verification  of  Deposit  to  close  an 
insured  mortgage;  closing  loans  in 
violation  of  the  seven  imit  limitation; 
failure  to  assure  that  mortgages  made 
the  minimum  required  investment  in 
the  property;  failure  to  establish  the 
stability  of  a  mortgagor's  self- 
employment;  failure  to  conduct  face-to- 
face  interviews  with  mortgagors;  failiire 
to  verify  the  physical  soundness  and 
increased  value  of  a  previously  rejected 
property;  completing  the  lender’s 
certification  on  the  form  HUD  92900 
prior  to  the  borrower’s  certification; 
failxire  to  verify  the  mortgagor’s  source 
of  funds;  and  ^lure  to  comply  with 
HUD-FHA  reporting  requirements  with 
respect  to  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

2.  Coldpost  Mortgage  Corporation, 
Rochester,  New  Yoik 

Action:  Proposed  withdrawal  of  HUD 
mortgagee  approval. 

Cause:  A  HUD  monitoring  review 
citing  a  violation  of  HUD-FHA  single 
family  program  requirements.  The 
company  submitted  mortgages  for  HUD- 
FHA  insurance  endorsement  which 
exceeded  permissible  maximum 
mortgage  amounts. 


3.  Freedom  Mortgage  Corporation, 
Independence,  Ohio 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  Office  of  Inspector 
General  audit  citing  violations  of  HUD- 
FHA  program  requirements  that 
included:  Failure  to  comply  with  the 
requirements  of  the  Direct  Endorsement 
Program;  failure  to  maintain  an 
adequate  Quality  Control  Plan;  and 
underwriting  deficiencies. 

4.  DFW  Southwestern  Mortgage 
Corporation,  Irving.  Texas 

Action:  Withdrawal  of  HUD 
mortgagee  approval. 

Cause:  Failure  to  comply  with  HUD- 
FHA  requirements  far  approval  as  a 
mortgage,  and  a  Federal  tax  lien  that 
was  fil^  against  the  company  for 
failure  to  pay  payroll  taxes. 

5.  Bridges  Mortgage  Companv.  Jackscm, 
Mississippi 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  to 
comply  with  HUD-FHA  repmting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

6.  First  Home  Mortgage  Corporation. 
Mount  Ifrospect,  Illinois 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  to 
comply  with  HUD-FHA  reporting 
requirements  imder  the  Home  Mortgage 
Disclosure  Act  (HMDA),  and  failure  to 
maintain  an  adequate  C^ality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages. 

7.  Pinnacle  Financial  Corporation, 
Winter  Park,  Florida 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  dted  the  company  for  failure  to 
comply  with  HUI>-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA),  and  failure  to 
maintain  an  adequate  (^ality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages. 

8.  Homeowners  Mortgage  Corporation. 
Edina,  Minnesota 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for 
noncompliance  with  HUD-FHA 
reporting  requirements  under  the  Home 
Mortgage  Disclosure  Act  (HMDA).  and 
the  prohibition  against  tiered  pricing  of 
HUEMHA  insured  mortgages. 

9.  Community  Mortgage  Services,  Inc., 
Southfield,  Michigan 

Action:  Settlement  Agreement  that 
provides  for  indemnification  for  HUD’s 


claim  loss  in  cxHinection  with  an 
imprc^rly  originated  mmtgage,  and 
corrective  action  to  assure  compliance 
with  HUD-4HA  requirements. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-THA  program 
requirements  including:  Improperly 
originating  an  FHA  insured  mortgage; 
failure  to  comply  with  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  and  failure  to 
comply  with  the  prohibition  against 
tiered  pricing  of  HUD-FHA  insured 
mortgages. 

10.  Delta  National  Mortgage  Company, 
Shaker  Heists,  Ohio 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

11.  Hallmark  Mortgage  Services.  Inc., 
Tampa,  Florida 

Action:  Proposed  Settlement 
Agreement. 

Cause:  A  HUD  monitoring  review 
citing  the  company  for  violation  of 
HUD-FHA  program  requirements  in  the 
origination  of  a  HUD-FHA  insured 
mortgage. 

12.  Sibley  Mortgage  Corporation, 
Rochester,  New  York 

Action:  Proposed  Settlement 
Agreement  that  provides  for 
indenmification  to  HUD  for  claim  losses 
in  connection  with  10  improperly 
originated  mortgages,  and 
indemnification  and/or  a  buydown  of 
overinsured  mortgage  amounts  in 
connection  with  four  loans. 

Cause:  A  HUD  Office  of  Inspector 
General  audit,  and  a  Monitoring 
Division  review  citing  violations  of 
liUD-FHA  single  family  program 
requirements  including:  Ovo^sured 
mortgages;  failme  to  verify  mortgagors’ 
downpayments,  cash  assets  and  gift 
letters;  permitting  mortgagors  to  sign 
loan  applications  after  ffie  date  of 
underwriting;  overstating  the  income  of 
a  mortgagor;  failure  to  verify  the 
adequacy  and  source  of  mortgagors’ 
assets  to  close;  failure  to  credit  earnest 
money  deposits;  submitting  incomplete 
HUD-1  Settlement  Statements;  and 
underwriting  loans  v^en  the  credit 
analysis  ratios  exceeded  HUD-FHA 
standards. 

13.  Federated  Mortgage  Associates,  Inc., 
Pembroke  Pines,  Florida 

Action:  Withdrawal  of  HUD 
mortgagee  approval. 

Cause:  A  rflJD  Office  of  Inspector 
General  audit  citing  violations  of  HUD- 
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FHA  program  requirements  which 
included:  Failure  to  adequately  verify 
mortgagors’  income;  failure  to  asstire 
that  mortgagors  made  the  required 
minimum  investment  in  the  property; 
misstating  mortgagors’  income  or 
liabilities;  excessive  debt  ratios;  failure 
to  perform  appropriate  reviews  and 
analyses  to  support  certifications  made 
to  HUD-FHA;  expired  appraisal; 
conflict  of  interest;  closing  proceeds 
improperly  distributed;  and  inadequate 
Quality  Control  Plan. 

14.  California  Financial  Corporation, 
Colton,  California 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  its  claim 
loss  in  the  amount  of  $122,000  in 
connection  with  one  improperly 
originated  mortgage,  agreement  not  to 
submit  future  claims  on  11  improperly) 
originated  mortgages,  and  payment  to 
the  Department  the  sum  of  $20,000  in 
lieu  of  a  civil  money  penalty. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA 
requirements  including:  Submission  of 
inaccurate  documents  and  information 
to  HUD-FHA;  failure  to  comply  with 
HUD-FHA  requirements  under  the 
Home  Mortgage  Disclosure  Act  (HMDA); 
failure  to  implement  an  adequate 
Quality  Control  Plan;  incorrect  income 
computations;  and  overinsured 
mortgages. 

15.  Marion  Mortgage,  Inc.,  El  Paso, 

Texas 

Action:  Settlement  Agreement  which 
includes  payment  to  the  Department  the 
sum  of  $10,000  in  lieu  of  a  civil  money 
penalty,  and  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review 
which  disclosed  that  the  company  failed 
to  remit  to  HUD,  or  timely  remit,  One- 
Time  Mortgage  Insurance  Premiums 
(OTMIPs). 

16.  American  Mortgages,  Inc.,  Bethesda, 
Maryland 

Action:  Proposed  Settlement 
Agreement  that  would  include  a 
corrective  plan  of  action  to  be 
implemented  by  the  company  to  assure 
compliance  with  HUD-FHA  net  worth 
requirements  under  the  multifamily 
coinsurance  program. 

Cause:  Noncompliance  with  HUD- 
FHA  sound  capital  resources 
requirements  for  a  multifamily 
coinsurance  mortgagee. 


17.  Terra  Funding,  Inc.,  Denver, 

Colorado 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  any  claim 
loss  sustained  by  the  Department  in 
connection  with  an  improperly 
originated  mortgage,  and  corrective 
action  to  assure  compliance  with  HUD- 
FHA  requirements. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
requirements  including:  Improperly 
originating  a  HUD-FHA  insured 
mortgage;  failure  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages;  and  failure  to  comply  with 
reporting  requirements  imder  the  Home 
Mortgage  Disclosure  Act  (HMDA). 

18.  Virginia  Mortgage  Services,  Inc., 
Coloni^  Heights,  Virginia 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  any  claim 
loss  sustained  in  connection  with  an 
improperly  originated  mortgage,  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  A  HUD  monitoring  review 
which  disclosed  violations  of  HUD- 
FHA  requirements  including: 

Improperly  originating  a  HUD-FHA 
insured  mortgage;  failiire  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages;  and  failure  to  comply  with 
reporting  requirements  under  the  Home 
Mortgage  Disclosure  Act  (HMDA). 

19.  Builders  Financial  Corporation, 
Tempe,  Arizona 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  its  claim 
loss  of  $36,665  in  connection  with  one 
improperly  originated  mortgage, 
agreement  not  to  submit  a  future  claim 
in  connection  with  one  improperly 
originated  mortgage,  and  corrective 
action  to  assiire  compliance  with  HUD- 
FHA  requirements. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
requirements  that  included:  Improperly 
originating  two  HUD-FHA  insured 
mortgages;  failure  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages;  and  failure  to  comply  with 
the  reporting  requirements  imder  the 
Home  Mortgage  Disclosure  Act  (HMDA). 

20.  Intermountain  Mortgage  Company, 
Inc.,  Billings,  Montana 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  one 


improperly  originated  mortgage,  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  improperly 
originating  a  HUD-FHA  insured 
mortgage;  and  failure  to  comply  with 
HUD-FHA  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 

21.  Pro-Net  Financial,  Inc.,  San  Diego, 
California 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  to 
maintain  a  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages  which  complies  with  HUD- 
FHA  requirements. 

22.  First  Colony  Mortgage  Corporation, 
North  Port,  Florida 

Action:  Letter  of  Reprimand. 

Cahse:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
requirements  including:  Failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  and  failure  to 
maintain  an  adequate  C^ality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages. 

23.  Empire  Mortgage  Group,  Inc., 
Margate,  Florida 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review  that 
dted  violations  of  HUD-FHA 
requirements  that  included:  Failure  to 
comply  with  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA);  and  failure  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages. 

24.  Harbor  Financial  Mortgage 
Corporation,  Houston,  Texas 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  failure  to  comply 
with  HUD-FHA  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 

25.  Gainesville  Mortgage  Company, 
Gainesville,  Florida 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
requirements  including:  Failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  and  failure  to 
maintain  an  adequate  Quality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages. 
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26.  Realty  Mortgage  Corporation, 
Jackson.  Mississippi 

Action:  Letter  of  Reprimand. 

CoLse:  A  HUD  monitoring  review 
wdiich  cited  the  cconpany  for  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

27.  Love  Funding  Corporation. 
Washington,  DC 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  any  claim 
loss  or  a  buydown  of  the  mortgage 
amoimt,  for  an  over-mortgaged  HUD- 
FHA  insured  multifamily  mortgage 
originated  by  the  company. 

Cause:  A  HUD  Office  of  Inspector 
General  audit  which  cited  violations  of 
HUD-FHA  program  requirements. 

28.  Finlay  Financial  Corporation, 

Cerritos,  California  , 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  in  the  amount 
of  $308,000  in  coimection  with  six 
improperly  originated  mortgages, 
agreement  not  to  submit  future  claims 
on  three  improperly  originated 
mortgages,  and  a  proposed  dvil  money 
penalty  in  the  amount  of  $19,000. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-Fl^  program 
requirements  that  included:  Submission 
of  inaccurate  information  to  the 
Department;  false  certifications; 
permitting  the  use  of  strawbuyers  in 
connection  with  HUD-FHA  insured 
transactions;  and  failure  to  properly 
verify  mortgagors’  financial  information. 

29.  Bancorp  Mortgage.  Anaheim. 
California 

Action:  Withdrawal  of  HUD 
mortgagee  approval,  and  a  proposed 
civil  money  penalty  in  the  amount  of 
$17,000. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
program  requirements  that  included: 
Failure  to  comply  with  reporting 
requirements  rmder  the  Home  Mortgage 
Disclosure  Act  (HMDA);  feihire  to 
maintain  an  adequate  C^ality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages;  submitting  false 
documentation  to  HUD-FHA;  failure  to 
adequately  verify  mortgagors'  assets; 
using  independent  contractors  to  assist 
in  preparing  FHA  mortgage  insurance 
applications;  making  prohibited 
payments  to  independent  contractors; 
and  submitting  a  defaulted  loan  for 
HUD-FHA  mortgage  insurance. 


30.  Primary  Mortgage  Banking 
Corporation,  Happague,  New  York 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  any  claim 
losses  sustained  in  connection  with  13 
improperly  originated  mortgages,  and  a 
civil  money  penalty  in  the  amount  of 
$12,000. 

Cause:  A  HUD  monitoring  review 
which  disclosed  violations  of  HUD- 
FHA  program  requirements  including: 
Failure  to  maintain  an  adequate  Quality 
Control  Plan  for  the  origination  of  HUD- 
FHA  insured  mortgages;  failure  to 
adequately  verify  mortgagors’  source  of 
funds;  submitting  inaccurate  income 
information  for  a  mortgagor;  and 
submitting  a  mortgage  for  insurance 
which  exceeded  the  maximum 
permissible  mortgage  amount. 

31.  Community  West  Mortgage 
Company,  Sacramento,  California 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for 
noncompliance  with  the  Department's 
mortgagee  approval  requirements.  The 
company  failed  to  ensure  that 
employees  conduct  only  the  company's 
business  afiairs  during  normal  business 
hours. 

32.  California  Mortgage  Service,  Santa 
Ana,  California 

Action:  Letter  of  Reprimand  and  a 
proposed  civil  money  penalty  in  die 
amount  of  $35,000. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
mortgage  servicing  requirements  that 
included:  Failure  to  properly  dispose  of 
mortgagors'  escrow  surpluses;  failure  to 
segregate  mortgagors'  escrow  funds; 
failure  to  comply  with  the  partial 
payment  and  partial  prepayment  rules; 
failure  to  refund  escrow  funds  to 
mortgagors  following  mortgage  payoff; 
improperly  holding  mortgagors’  funds 
in  suspense  following  mortgage  payoff; 
and  failure  to  properly  remit  monthly 
mortgage  insurance  premiums  to  HUD- 
FHA. 

33.  Preferred  Financial  Funding,  Inc., 
Colton,  California 

Action:  Probation  and  a  proposed 
civil  money  penalty  in  the  amount  of 
$22,000. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
Title  I  program  requirements  which 
included:  Advising  and  allowing 
borrowers  to  use  loan  proceeds  for 
ineligible  items;  falsely  advising 
borrowers  that  discount  points  and 
other  charges  were  set  by  HUD;  allowing 
borrowers  to  finance  up-front  fees  in 


their  loan  amounts:  disbursing  loan 
proceeds  to  finance  property 
improvements  which  were  started  prior 
to  loan  approval:  failing  to  ensure  that 
detailed  descriptions  and  copies  of 
proposals  or  contracts  were  provided  by 
borrowers;  failing  to  verify  funds  used 
by  borrowers  for  their  initial  payment; 
on  supplemental  loans,  failing  to  ensure 
that  the  liens  to  secure  the  Utle  I  loans 
had  priority  over  their  conventional 
liens;  failing  to  comply  with  HUD-FHA 
reporting  requirements  under  the  Home 
Mortgage  Disclosure  Act  (HMDA);  and 
utilizing  misleading  advertising  Aat 
misrepresented  the  Title  I  program. 

34.  Sound  Mortgage,  Inc.,  Seattle, 
Washington 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  in  the  amount 
of  $48,000  for  one  improperly  originated 
mortgage,  and  corrective  action  to 
assure  compliance  with  HUD-FHA 
reimirements. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  violations 
of  HUD-FHA  program  requirements  in 
the  origination  of  one  HUD-FHA 
insured  mortgage.  The  company  failed 
to  eissure  that  the  mortgagor  made  the 
minimum  required  investment  in  the 
property,  and  failed  to  conduct  a 
property  inspection. 

Dated:  January  27, 1993. 

James  E.  Schoenbergm*, 

Associate  General  Deputy.  Assistant  Secretary 
for  Housing — Federal  Housing  Commissioner. 
[FR  Doc.  93-2328  Filed  2-1-93;  8:45am] 

BHHng  Coda  4210-27-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(OR-942-00-4730-02;  GP3-088] 

Filing  of  Plats  of  Survey;  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamatta  Meridian 

Oregon 

T.  41  S.,  R.  4  E.,  accepted  November  24, 1992 
T.  3  S.,  R.  5  E.,  accepted  January  6, 1993 
T.  33  S.,  R.  24  E..  accept^  December  18, 

1992 

T.  33  S.,  R.  25  E.,  accepted  December  18, 

1992 
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T.  16  S.,  R.  32  E.,  accepted  May  11, 1992 
T.  14  S.,  R.  35  E.,  accepted  January  6, 1993 
T.  36  S.,  R.  4  W.,  accepted  October  22, 1992 

If  protests  against  a  survey,  as  shown 
on  say  erf  the  above  platis),  are  received 
prior  to  the  date  of  ofiScial  filing,  the 
filing  will  be  stayed  pending 
conridOTation  of  the  jnotestls).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  fiom  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management.  1300  NE.  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  paymrat.  A 
pwson  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management, 
Portland,  Oegon,  a  notice  that  they 
wi^  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  ^)ove-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  1300  NE. 
44th  Avenue,  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  January  21, 1993. 

Robert  E.  Mollohan, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  93-2344  Filed  2-1-93;  8:45  am] 
BtLUNG  COOe  4310-33-4N 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  23, 1993.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  fcHwarded 
to  the  National  Register,  National  Park 
.Service,  P.O.  Box  37127,  Washington, 
DC  20013—7127.  Written  comments 


should  be  submitted  by  February  17, 
1993. 

Antoinette  ).  Lee, 

Acting  Chief  of  Registration,  National 
Register. 

ALABAMA 

Etowah  Cofmty 

Gunn,  Charles,  House,  872  Chestnut  St., 
Gadsden,  93000052 

ARKANSAS 
Saline  Ceuaty 

Clary,  J.H.  and  Ann  Lowe,  House,  305  N.  East 
St..  Benton.  93000053 

COLORADO 

Teller  County 

Stratton’s  hidependeace  Mine  and  Mill,  Jet 
of  Rangeview  Rd.  and  CO  67,  Victor 
vicinity,  93000054 

[FR  Doc.  93-2394  Filed  2-1-93;  8:45  am] 
BtLUNQ  CODE  4138-a5-« 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  A8-55  (Sub-No.  440X)] 

CSX  Transportation  Co.,  Inc; 
Abandonment  Exemption;  in  Hamilton 
County,  OH 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903  and  10904,  CSX 
Transportation  Company,  Inc.’s 
abandonment  of  a  0.45-mile  segment  of 
track  in  Hamilton  County,  OH,  subject 
to  the  standard  labor  protective 
conditions. 

OATES:  Unless  a  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  is  received,  this  exemption 
will  be  effective  on  March  4, 1993. 
Formal  expressions  of  intent  to  file  an 
offer '  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  must  be  filed  by 
February  12, 1993,  petitions  to  stay 
must  be  filed  by  February  17, 1993,  and 
petitions  for  reopening  must  be  filed  by 
February  March  1, 1993.  Requests  for  a 
public  use  condition  must  be  filed  by 
February  22, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  44QX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
•  Branch,  Interstate  Commerce 

Commission,  Washington,  DC  20423; 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger,  Esq.,  500  Water 
Street  J150,  Jacksonville,  FL  32202. 


’  See  Exenip.  of  Rail  Line  Abandonment — Offers 
of  Finan.  Assist.,  4  LC.C.2d  164  (1987). 


FOR  FURTHER  MFORMATION  CONTACT: 

Richard  B.  Felder.  (202)  927-5610  (TIXD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMBfTARY  MFORMATION:  Additional 
information  is  contained  in  th« 
Commission’s  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Teleplu^: 

(202)  289-4357/4359.  (Assistance  for 
the  hearii^  impaired  is  available 
through  T&)  services  (202)  927—5721). 
Decided:  January  21, 1993. 

By  the  Commission,  Chairman  Phifthn, 
Vice  Chairman  Simmoas,  Comniissionera 
Phillips,  McDonald,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  93-2371  Filed  2-1-93;  8:45  am] 
BILUNC'  CODE  7035-01-M 


[Docket  No.  AB-55  (Sub-No.  443X)) 

CSX  Transportation,  Inc.; 

Abandonment  Exemption; 

Hiitaborough  County,  FL 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  undw  49 
U.S.C  10505,  exempts  CSX 
Transportatimi,  Inc.  (CSXT),  irom  the 
prior  approval  requirements  of  49  U.S.C. 
10903-10904,  to  pemit  (3SX1‘  to 
abandon  an  approximately  O.H4-mile 
segment  of  its  Yeoman  Subdivision, 
between  milepost  844.46  and  milepost 
845.11,  in  Hillsborough  County,  FL, 
subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  4, 
1993.  Formal  expressions  of  intent  to 
file  an  offer  *  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  February  12. 1993,  petitions  to 
stay  must  be  filed  by  F^ruary  17, 1993, 
and  petitions  for  recmisideration  must 
be  filed  by  March  1, 1993.  Requests  for 
a  public  use  condition  must  be  filed  by 
February  22, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No,  AB-55  (Sub-Na  443X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
(Dommission.  W’ashington,  DC  20423; 

(2)  Petitioner’s  representative:  Charles 
M.  Rosenberger,  CSX  Transportation, 


’  See  Exempt,  of  Rail  Line  Abandonment — Oflferr 
of  Finan.  Assist.,  4  I.C.C  2d  164  (1967). 
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Inc.,  500  Water  Street.  Jacksonville, 

FL  32202. 

FOR  FURTHER  MFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  927-5610  (TDD 
for  hearing  impah^:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION:  Additional 
information  is  contained  in  the 
Commission’s  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 
Decided:  January  26, 1993. 

By  the  Commission,  Chairman  Philbin, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  McDonald,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretoiy. 

(PR  Dot  93-2370  Filed  2-1-93;  8:45  am] 
BtUINQ  CODE  7036-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  CERCLA  in  United  States  v.  The 
Michael  Co.,  et  al. 

In  accordance  with  Department 
policy,  28  CF^  50.7,  notice  is  hereby 
given  that  on  junuary  19, 1993,  a 
proposed  Consent  Decree  in  United 
States  V.  The  Michael  Company,  et  al.. 
Civil  Action  No.  90-70-D-^.  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Iowa 
(Davenport  Division). 

The  Complaint  in  this  enforcement 
action  was  filed  on  May  25, 1990, 
pursuant  to  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9607,  seeking 
reimbursement  of  costs  incurred  by  the 
United  States  in  responding  to  the 
release  or  threat  of  release  of  hazardous 
substances  fium  four  sites  (the 
Bettendorf  Site,  the  Rolff  Road  Site,  the 
Rockingham  Road  Site,  and  the  Farragut 
Road  Site)  located  in  the  Bettendorf/ 
Davenport  area  of  Iowa.  The  proposed 
consent  decree  has  been  entered  into 
between  the  United  States  and 
Americold  Corporation,  Hawkeye 
Wholesale  Grocery  Company,  Inc., 
Heatilator,  Inc.,  Geo.  A.  Hormel  & 
Company.  Monsanto  Company,  Swiss 
Valley  Farms,  and  Thoms-Pro^tler 
Company.  Under  the  terms  of  the 
proposed  consent  decree,  Americold 
Corporation,  Hawkeye  Wholesale 
Grocery  Company,  Inc.,  Heatilator,  Inc., 
Geo.  A.  Hormel  &  Company,  Monsanto 
Company,  Swiss  Valley  Farms,  and 


Thoms-Proestler  Company  will  pay  the 
United  States  three  hundred  and  twenty 
fi\  e  thousand  dollars  and  no  cents 
($325,000.00)  to  reimburse  the  United 
States  for  its  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  The 
Michael  Company,  et  al.  (DOJ  #  90-11- 
3-555). 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Iowa,  115  U.S.  Courthouse,  East  1st  & 
Walnut  Sts.,  Des  Moines,  Iowa  50309 
and  the  United  States  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.  Copies  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  634-0892.' 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  “Consent  Decree  Library.” 

John  C  Cruden, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natund  Resources 
Division. 

[FR  Doc.  93-2318  Filed  2-1-93;  8:45  ami 
BUUNG  CODE  4410-01-H 


Consent  Decree  in  Action  Brought 
Under  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Phillips  Industries,  Inc.  et  al.. 
Civil  Action  No.  90-0127  E,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Idaho  on  November  20, 
1992.  This  Consent  Decree  settles  an 
action  filed  by  the  United  States, 
pursuant  to  section  112  of  the  Clean  Air 
Act,  42  U.S.C.  7412,  against  Phillips 
Industries,  Inc.,  H.H.  Phillips,  and  Tom 
Simko. 

The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
the  U.S.  Environmental  Protection 
Agency,  to  recover  civil  penalties  firom 
and  obtain  injunctive  relief  against  the 
Defendants  for  alleged  violations  of  the 
Clean  Air  Act  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos  (“the  asbestos 
NESHAP")  promulgated  thereunder, 
during  renovation  and  demolition 


activities  which  took  place  at  the  Old 
Ralston  Purina  Plant  in  Pocatello,  Idaho 
in  1986  and  1988  to  1989.  In  this 
settlement,  the  Defendants  will  pay  the 
United  States  a  dvil  penalty  of 
$66,350.00.  Also,  any  futiire  renovation 
and  demolition  operations  conducted  at 
the  Defendants’  facilities  will  be  subject 
to  the  provisions  set  out  in  the  consent 
decree,  as  well  as  to  the  inspection, 
notification,  and  work  practice 
retirements  of  the  aslrastos  NESHAP. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 

Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 

Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044  and  refer  to 
United  States  v.  Phillips  Industries,  Inc., 
et  al.,  EKDJ  number  90-5-2-1-1423. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  District  of 
Idaho,  Room  328  Federal  Building,  550 
West  Fort  Street,  Boise,  Idaho  83724, 
and  at  the  U.S.  ^vironmental 
Protection  Agency,  Office  of  the 
Regional  Counsel,  Region  X,  1200  Sixth 
Avenue,  Seattle,  Washington  98101. 
Copies  of  the  proposed  Qonsent  Decree 
may  also  be  obtained  from  the  Consent 
Decree  Library,  601  Pennsylvania 
Avenue,  Box  1097,  Washington,  DC 
20004,  (202)  347-2072.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  or  in  person  from  the 
Consent  D^ee  Library.  When 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$5.50  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 

John  C  Cruden, 

Chief,  Enviroiunental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-2319  Filed  2-1-93;  8:45  ami 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984;  Bell 
Communications  Research,  inc. 

Notice  is  hereby  given  that,  on 
December  11, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  (“the  Act”),  Bell  Commimications 
Research,  Inc.  (“Bellcore”)  filed  a 
written  notification  on  behalf  of 
Bellcore  and  Ericsson  Cables  AB 
(“Ericsson  Cables”)  simultaneously  with 
the  Attorney  General  and  the  Federal 
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Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  and  (2)  the 
nature  and  ob)ectives  of  the  venture. 

The  notihcation  was  filed  for  the 
purpose  of  invoking  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plainti^s  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  Bellcore.  Livingston,  N); 
and  Ericsson  Cables,  Hudiksvall, 
Sweden.  Bellcore  and  Ericsson  Cables 
entered  into  an  agreement  effective  as  of 
November  15, 1992,  to  engage  in 
cooperative  research  directed  to  fiber 
reliability,  including  undorstanding  the 
significance  of  fiber  reliability  for 
exchange  and  exchange  access  services 
and  prototype  fabrication  for 
experimental  demonstration  related  to 
such  fiber  reliability  research. 

Constance  K.  Robinson, 

Deputy  Director  of  Operatioos.  Antitrust 
Division. 

IFR  Doc.  93-2308  Filed  2-1-93;  8:45  am) 

BILLING  CODE  ««tO-ai-W 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984;  Bell 
Communications  Research,  tnc. 

Notice  is  hereby  given  that,  on 
December  17, 1992,  pursuant  to  section 
6{a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  (“the  Act’’),  Bell  Communicaticms 
Research.  Inc.  (“Bellcore’’)  filed  written 
notifications  on  behalf  of  Bellcore  and 
NORTEL  Federal  Systems,  Inc. 
(“NORTEL”),  Hughes  Aircraft  Company 
(“Hughes”),  Rockwell  International 
Corporation  (“Rockwell”),  United 
Technologies  Corp.,  (“United 
Technologies”),  and  The  Trustees  of 
Columbia  University  in  the  City  of  New 
York  (“Columbia”)  simultaneously  with 
the  Attorney  General  and  the  Federal 

I  Trade  Commission  disclosing  (1)  the 
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identities  of  the  parties  and  (2)  the 
nature  and  objertives  of  the  venture. 

The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act’s  provisions 
limitii^  the  recovery  of  antitrust 
plaintifis  to  actual  dunages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Bell  Core,  Livingston,  N); 
NORTEL,  McLean,  VA;  Huglies,  Los 
Angeles.  CA;  Rodcwell,  'Thousand  Oaks, 
CA;  United  Technologies,  East  Hartford. 
CT;  and  Columbia,  New  York,  NY. 
Bellcore,  NOR’TEL,  Hughes,  RockwelL 
United  Technologies  and  Columbia 
entered  into  a  collaboration  agreement 
effa:tive  on  Sept«nber  24, 1992,  to  form 
6U1  Optical  Network  Technology 
Consortium  to  engage  in  cooperative 
research  in  the  area  of  all-optical 
communications  networks  to  better 
understand  the  applications  of  this 
technology  for  exchange  arnl  exchange 
access  service  networks,  including 
without  limitation  research  prototype 
fabrication  for  the  experimental 
demonstration  of  such  technology. 
Ckinstance  K.  Robinson, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

IFR  Doc.  93-2309  Filed  2-1-93;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 

Appendix 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  OL. 
chapter  2,  of  the  Act.  'The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  cm  which  total 
or  partial  separaticms  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substemtial  interest  in  the 
subjec:t  matter  of  the  investigations  rruy 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  12, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  12, 1993. 

'The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administraticm,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC.  this  19th  day  of 
January,  1993. 

Violet  TlKMipsoii, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (Union/woiVers/rirm) 

Location 

Date  re¬ 
ceived 

Date  of  peti¬ 
tion 

Petition  No. 

Artidee  prociuced 

ARCO  Alaska,  Inc  (C^o) . . 

Anchorage,  AK  . . 

01/19^3 

12/29/92 

28,194 

Oil  ar>d  Gas. 

Dover  Electronics  Co  (Co)  . 

CoriiOn.  NY . 

01/19«3 

12/30/92 

28,195 

Chip  Modules 

rVayling  Oil,  Inr  (Cr>) . 

Hobart.  OK . . 

01/19/93 

01/05/93 

28.196 

28.197 

on  and  Gas. 

Johnson  Controls,  Inc  (AIW) . 

Watertown,  Wl  _  _ 

01/19/93 

01/05/93 

3 

1 

3 

Morristown  Manufacturing  Co  (ILGWU) . 

Talbot  TN  . 

01/19/93 

01/08/93 

28,198 

Dmssas  and  Jumpeuits. 

North  American  Dkectory  Coip  (Wkrs) _ 

Lowell.  MA  . 

01/19/93 

01/08/93 

28,199 

Telephone  Books. 

Oiotsson  CkHp,  Inc  (LIAW)  . . . . 

Lansing  Mi  . . . . . 

01/19/93 

01/05/93 

28,200 

Turtiig  and  Boring  Machines. 

Cominercial  Aircrafts. 

Long  Beach,  CA . . . 

01/19/93 

12/23/92 

28,201 

28,202 

Monrovia,  CA  . . . 

01/19/93 

12/23/92 

Commercial  Aircrafts. 

McDonnell  Douglas  Corp.  (UAW)  . 

Huntington  Beach,  CVt . 

01/191/93 

12/23/92 

28,203 

Commercial  /Mrcrafis. 

New  York,  NY  . 

01/19/93 

12/30/92 

28,204 

Warehouse  and  OistrkHJtion  for  Co. 

Pioneer  Industrial  Products  (URW) . . . 

Willard.  OH . 

01/19/93 

01/06/93 

28205 

Rubber  Gloves. 

01/19/93 

01/05/93 

28206 

Asresol  Cans. 

Tatlny  Tub,  Inp  (Wkie) . 

Morrisplains.  NJ . 

01/19/93 

01/07/93 

28,207 

Tea. 

Flmire'  NY  . 

Ot/19/93 

01/06/93 

28,206 

Military  Training  Aircraft. 

Brake  Linings  and  Resins. 

Sonar  and  Radar  Systems. 

Allied  Bendix  (UAW) . . .'. . 

Green  Island,  NY . . . 

01/19/93 

01/05/93 

28,209 

General  Electric  Co  (Wkrs)  . 

Syracuse,  NY . . 

01/19/93 

12A)2/92 

28210 

6810 
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Petttk>ner  (Unton/Vwofken/Ilnn) 

Location 

Date  re¬ 
ceived 

Date  of  peti¬ 
tion 

Petition  No. 

Artldes  produced 

01/19/93 

01/05/93 

28,211 

Coats  and  Jackets. 

Hoboken!  NJ . . 

01/19/93 

01/05/93 

28,212 

Ladies  Wool  Coats. 

West  New  YorK  NJ  . 

01/19/93 

01/05/93 

28,213 

Coats  and  Suits. 

WnnI  Pachinn*  (II  ftU/l  ij 

Hoboken.  NJ . 

01/19/93 

01/05/93 

28,214 

Coats  and  Suits. 

Hoboken!  NJ . . . 

01/19/93 

01/05/93 

28,215 

Ladles  Coats  and  Suits. 

Jersey  City,  NJ _ _ 

01/19/93 

01/05/93 

28JZ16 

Ladies’  Coats. 

Jersey  City,  NJ . . 

01/19/93 

01/05/93 

28,217 

Coats  and  Suits 

Mf  P  AamuHit  (ii  nwi  1) 

Hoboken,  til . 

01/19/93 

01/05/93 

28,218 

Ladies’  Coats  and  Suits. 

Hoboken!  NJ . 

01/19/93 

01/05/93 

28,219 

Ladies’  Coats. 

uru  rnatx  inc(ilRwii) 

Hoholuin,  N.I  . 

01/19/93 

01/05/93 

28,220 

Ladies’  Coats  and  Suits. 

DftK  Cf>a1  Co  (w  fiwii)  . 

Ilnlnnr;i^,  »|LI  . 

01/19/93 

01/05/93 

28,221 

28,222 

Ladies’  Coats. 

Utloa,  Ny”! . . . 

01/19/93 

01/07/93 

High  Temperture  ARoys. 

Gitrs  &  B^’  Underwear. 

Senatobia,  MS  . 

01/19/93 

t2i02/92 

28,223 

New  Bedford,  MA . . . 

01/19/93 

01/05/93 

28,224 

Childrens  Sportswear. 

Oltfleld  Services. 

wmston,  ND  . 

01/19/93 

01/06/93 

28,225 

Center  PoW,  TX  . . 

01/19/93 

12/16/92 

28,226 

/Virciaft  Parts. 

Braddock,  PA . 

01/19/93 

01/05/93 

28,227 

Steel  and  Reialed  Prorkicts. 

Vin^tyiifri,  IIT  . 

01/19/93 

01/05/93 

28,228 

Carbon  Plate  and  Coll  She«  Products. 

Dunkirk,  NY . 

01/19/93 

01/07/93 

28,229 

Steel  Bar  and  Rods. 

Al  specialty  Steel  (USWA) . . 

Watervtiet,  NY . 

01/19/93 

01/07/93 

28,230 

Steel  Bar  and  Rods. 

Umu^Rarm  PA . 

01/19/93 

01/05/93 

28,231 

Ladies  Apparel. 

Ron  Lathes. 

01/19/93 

01/01/93 

28,232 

01/19/93 

01/06/93 

28,333 

Ladies’  and  Childrens’  Sportswear. 
/Administrative  and  Office  for  Mfg  Plants. 

Maylair  Industries  (Co) . 

New  Haim.  CT . - . . 

01/19/93 

01/06/93 

28,234 

IFR  Doc.  93-2337  Filed  2-1-93;  8:45  am] 
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Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  acxordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  dmring  the  period  of 
January  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers’  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated, 

(2)  That  sales  or  pi^uction,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed  importantly  to 
the  separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siu^ey  of  customers 
indicated  that  increased  imports  did  not 


contribute  impiortantly  to  worker 
separations  at  the  firm. 

TA-W-27,787:  Praxair,  Inc.,  Linde  Div., 
Tonawanda,  NY 

TA-W-27.967;  Stiles  Apparel  Team,  Inc., 
Dallas,  TX 

TA-W-28,000;  Garfield  Sportswear,  Inc., 
Garfield,  NJ 

TA-W-27,949;  Dyna  Turn  of  Oklahoma,  Inc., 
maty,  OK 

TA-W-28,001;  Qd-T  Coat,  Inc.,  Paterson,  Nf 
TA-W-27,796;  Production  Pattern  Co., 
Bedford,  OH 

TA-W-27,907;  Douglas  &  Lomson  Co., 
Cleveland,  MS 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-27,938:  Daishowa  America  Co., 
Ltd.,  Airport  Road  Log  Yard,  Port 
Angeles,  WA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-27,997;  Texaco  Exploration  S' 
Production,  Inc.,  Eastern  ES-P 
Region,  New  Orleans,  LA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-27,898;  Cambria  &  Induana 
Railroad  Co.,  Colver,  PA 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA~W-27,947:  Shallow  Production,  Inc., 
Evanston,  WY 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 


under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,954  6-  TA-W-27,955; 

Intershoe,  Inc.,  DIP,  Millersburg,  PA 
and  Harrisburg,  PA 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
vmder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,005:  Casual  Coat  Co.,  Inc., 
Paterson,  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28,057:  Dante  Sportswear, 
Clifton,  NJ 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  ^les  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contribute  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-27,918:  Autologic,  Inc.,  Norcross, 
GA 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,139;  GTE,  Potosi,  MO 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
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TA-W-28,015:  Nestle  Beverage  Co., 
Sunbury,  OH 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations 

TA-W-27,892:  Reynolds  Cable  Plant, 
Longview,  WA 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
aluminum  redraw  rod  and  bare 
aluminum  conductor  separated  on  or 
after  September  29, 1991. 

TA-W-27,962;  Evelyn  Pearson  Div.  of 
Leslie  Fay,  Brooklyn,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

22. 1991. 

TA-W-27,969  S'  TA-W-27,969A; 
Western  Atlas  Core  Laboratories, 
Aurora,  CO  Sr  Carrollton,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

23. 1991. 

TA-W-27,988;  Country  Miss,  Inc., 
Bristol,  VA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 

6. 1991. 

TA-W-27,732;  JFP  Energy,  Inc., 

Houston,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  19, 
1991. 

TA-W-27,961;  Brown  Shoe  Co.,  Salem, 
IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

19. 1991. 

TA-W-27,970;  W.B.  Grace  S  Co., 
Construction  Products  Div.,  New 
Castle.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

30. 1991. 

TA-W-27,993;  Rogers  Corp  Circuit 
Interconnections  Group,  Chandler, 
AZ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 

6. 1991. 

TA-W-27,952;  Austin  Powder  Co., 
McArthur,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
21, 1991  and  before  November  1, 1992. 


TA-W-27,958;  Engineered  Well 
Services,  Inc.,  Prudhoe  Bay,  AK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  5, 
1991. 

TA-W-28,033;  Exlog,  Inc.,  Houston,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 

2. 1991. 

TA-W-27,881:  Grant  Tensor 

Geophysical  Corp.,  Houston,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

21. 1991. 

TA-W-27,939;  Powerex,  Inc., 
Youngwood,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

26. 1992. 

TA-W-28,003;  RCR  Sportswear  Co., 
Passaic,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

29. 1991. 

TA-W-28,042;  Shell  Oil  Co., 
Administration  and  ES-P, 
Birmingham,  AL  S  Operating  at 
Various  Locations  in  the  Following 
States:  A;  AL,  B;  MS,  C;  NM 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 

2. 1991. 

TA-W-28.043;  Shell  Oil  Co.,  Shell 

Western  E  &  P  Inc.,  Birmingham,  AL 
S'  Operating  at  Various  Locations  in 
the  Following  States:  A;  AL,  B;  MS, 
C;NM 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 

2. 1991. 

TA-W-28,046;  Shell  Oil  Co.,  Shell 
Offshore,  Inc.,  Birmingham,  AL  S' 
Operating  at  Various  Locations  in 
the  Following  states:  A;  AL,  B;  MS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 

2, 1991. 

1  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  January  1993.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington,  DC 
20210  during  normal  business  horns  or  will 
be  mailed  to  persons  to  write  to  the  above 
address. 

Dated:  January  26, 1993. 

Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  93-2338  Filed  2-1-93;  8:45  am] 
BILUNG  CODE  4510-30-M 


TA-W-27,ei4 

Weyerhaeuser  Snoqualmie,  WA 

Notice  of  Negative  Determination 
Regarding  Aj^lication  for 
Reconsidmtion 

By  an  application  dated  December  14, 
1992,  the  Western  Council  of  Industrial 
Workers  Local  #1845  ^CIW)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  November  12, 1992  and  publish^  in 
the  Federal  Register  on  December  3, 

1992  (57  FR  57241). 

Pursuant  to  29  90.18(c) 

reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts  not 
previously  considered  that  the  determination 
complained  of  was  erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake  in  the 
determination  of  facts  not  previously 
considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of  the 
law  justified  reconsideration  of  the  decision. 

The  union  claims  that  lumber  imports 
from  Canada  have  adversely  affected  the 
workers  at  Weyerhaeuser  while  at  the 
same  time  tltere  was  a  lumber  supply 
problem  in  the  Northwest.  Lumber 
supply  problems  would  not  form  a  basis 
for  a  worker  group  certification.  Further, 
U.S.  imports  of  softwood  lumber  from 
Canada  were  included  in  the 
Department’s  aggregate  U.S.  import 
tables. 

The  Department’s  denial  was  based 
on  the  fact  that  the  “contributed 
importantly”  test  of  the  Worker  Group 
Requirements  of  the  Trade  Act  of  1974 
was  not  met  for  softwood  lumber  and 
wood  chips  in  the  period  relevant  to  the 
worker  petition. 

The  Department’s  survey  of 
Snoqualmie’s  major  customers  shows 
that  they  did  not  purchase  imported 
softwood  lumber  or  wood  chips  during 
the  survey  period.  The  survey  also 
shows  that  more  than  half  of  their  top 
ten  customers  were  foreign.  A  decline  in 
export  sales  would  not  form  a  basis  for 
a  worker  group  certification. 

Investigation  findings  show  that  sales 
and  production  at  Snoqualmie  increased 
in  1992  compared  to  1991.  The  findings 
also  show  that  the  workers  are  not 
sepuately  identifiable  by  product. 

Other  findings  show  that  worker 
separations  occurred  because  of  the 
introduction  of  labor  saving  equipment. 
Automatic  lumber  sorters  with  laser 
readers  and  computers  eliminated 
several  jobs  at  Weyerhaeuser’s 
Snoqualmie  mill.  Previously  the  sorting 
of  lumber  in  10  foot,  12  foot  lengths  and 
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4  inch.  6  inch  and  8  inch  widths  was 
done  by  hand.  Technological 
unemployment  would  not  provide  a 
basis  for  a  woricer  group  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  eror  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  priOT  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  21st  day  of 
January  1993. 

Steplian  A.  Wandnsr, 

Deputy  Director.  Office  of  Legislation  & 
Actuarial  Service,  Unemployment  Insurance 
Service. 

IFR  Doc.  93-2339  Filed  2-1-93;  8:45  ami 
anxiNQ  coos  ssio-as-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-006] 

NASA  Advisory  Council  (NAC), 
Aeronautics  A^lsory  Ccmmittee 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NAC,  Aeronautics  Advisory  Committee 
Task  Force  on  General  Aviation 
Transportation. 

DATES:  February  16, 1993,  8:30  a.m.  to 
4:30  p.m.;  and  February  17, 1993,  8:30 
a.m.  to  3  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  625, 
Building  lOB,  600  Independence 
Avenue,  SW.,  Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ray  Hood,  Office  of  Aeronautics, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-2841. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— ^Discussion  of  Charter  and  Schedule 
— Review  NASA  Research  Activities 


Dated;  January  22, 1993. 

JohnW.GaS; 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  93-2349  Filed  2-1-93;  8:45  am] 
BiujNQ  cooe  7ct»-ei-«i 


[Notice  93-007] 

NASA  Advisory  Council,  Space 
Sclanca  and  Applications  Advisory 
Commlttaa,  Ufa  Sdances 
Subcommittaa;  Masting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council, 
Space  ^ence  and  Applications 
Advisory  Committee,  Life  Sciences 
Subcommittee. 

DATES:  February  9, 1993,  8:30  a.m.  to  5 
p.m.;  and  February  10, 1993,  8:30  a.m. 
to  12:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIC-3.  300 
E  Street,  SW.,  Washington.  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  J.  White.  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/358-2147). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Tuesday,  February  9, 1993,  from  9  ajn. 
to  10  a.m.  and  on  Wednesday,  February 
10, 1993,  from  8:30  a.m.  to  9  a.m.  in 
accordance  with  5  U.S.C.  552b(c)(6),  to 
allow  for  a  discussion  on  qualifications 
of  individuals  being  considered  for 
membership  to  the  Subcommittee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows: 

— Life  Sciences  Status 
— Russian  Cooperation  Program 

— Strategic  Planning  and  Budgetary 
Initiatives 

— Review  of  Discipline  Working  Group 
Reports 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 


Dated:  January  22, 1993. 

John  W.  Gaff, 

Advisory  Committee  Managanent  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  93-2350  Filed  2-1-93;  8:45  am) 
BltUNO  COOE  TStO-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  OMB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  Type  tide  of  the  information 
collection:  NRC  Form  241 — ^Report  of 
Proposed  Activities  in  Non-Agreem«it 
States. 

3.  The  form  number  if  applicable: 

NRC  Form  241. 

4.  How  often  the  collection  is 
required:  TTie  forms  are  submitted  only 
as  the  specified  uses  occur. 

5.  Who  will  be  required  or  asked  to 
report:  Any  Agreement  State  licensee 
who  engages  in  activities  (use  of 
radioactive  byproduct  material)  in  non- 
Agreement  States  under  the  general 
license  in  10  CFR  150.20. 

6.  An  estimate  of  the  number  of 
responses  aimually:  200. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  50  (15  minutes 
per  response). 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-51 1  applies:  Not 
applicable. 

9.  Abstract:  NRC  Form  241  is  required 
to  be  filed  with  NRC  by  any  Agreement 
State  licensee  who  engages  in  activities 
(use  of  radioactive  bypr^uct  material) 
under  the  general  license  in  10  CFR 
150.20.  This  notification  permits  NRC  to 
schedule  inspections  of  the  activities  to 
determine  whether  the  activities  are 
being  conducted  in  accordance  with 
requirements  for  protection  of  the 
public  health  emd  safety. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 
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Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Afiairs  (3150-0013),  NEOB- 
3019),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  25th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

IFR  Doc.  93-2324  Filed  2-1-93;  8:45  am] 
BILUNG  CO06  7590-01-M 


Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Carolina  Power  &  Light 
Company,  et  al.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

[Docket  Nos.  50-325  and  50-324] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-71 
and  DPR-62  issued  to  Carolina  Power  & 
Light  Company  (CP&L  or  the  licensee) 
for  operation  of  the  Brunswick  Steam 
Electric  Plant,  Units  1  and  2,  located  in 
Brunswick  County,  North  Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendments  would 
allow  a  one-time  only  revision  to  the 
requirements  of  Section  3.3.3  of 
Te^nical  Specification  3/4.3.3, 
Emergency  Core  Cooling  System 
Actuation  Instrumentation  when  in 
Operational  Condition  4  (Cold 
sWdown)  to  support  modifications  to 
upgrade  the  seismic  qualification  of 
instrument  racks  H21-P009  (Unit  2 
only)  and  H21-P010  (Unit  1  and  Unit  2). 
The  amendments  would  allow  the 
minimum  number  of  operable  channels 
for  one  reactor  steam  dome  pressure- 
low  instrumentation  trip  system  to  be 
temporarily  reduced  fi'om  two  (2) 
channels  to  one  (1)  channel.  This  would 
allow,  on  three  separate  occasions 
during  this  present  outage,  one  reactor 
steam  dome  pressure— low  (injection 
permissive)  channel  to  be  placed  in  the 
condition  (tripped)  that  would  satisfy 
the  logic  for  allowing  injection  by  the 
associated  emergency  core  cooling 
system  (ECCS)  for  up  to  seven  (7)  days 
without  invoking  the  associated  Action 
statement  requirements. 


The  proposed  amendment  is  in 
accordance  with  CP&L's  application 
dated  November  16, 1992. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  Facility 
Operating  Licenses  is  needed  so 
modifications  can  be  made  to  upgrade 
the  seismic  qualification  of  the  ECCS 
instrument  racks  H21-P009  (Unit  2 
only)  and  H21-P010  (Unit  1  and  Unit  2) 
prior  to  startup  from  the  ciirrent  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  one-time  amendment 
will  not  alter  the  function  of  the 
emergency  core  cooling  system 
actuation  instnimentation,  and  the 
planned  compensatory  actions  will 
ensure  that  the  consequences  of  any 
previously  evaluated  accident  are  not 
increased.  Therefore,  there  will  not  be  a 
significant  increase  in  the  types  or 
amounts  of  any  effluent  that  may  be 
released  ofisite  and,  as  such,  the 
proposed  amendment  does  not  involve 
irreversible  environmental 
consequences  beyond  those  already 
associated  with  normal  operation  of  the 
plant. 

The  staff  has  determined  that  the 
proposed  change  does  not  alter  any 
initial  conditions  assumed  for  the 
design  basis  accidents  previously 
evaluated  nor  change  operation  of  safety 
systems  utilized  to  mitigate  the  design 
basis  accidents. 

The  proposed  change  does  not 
increase  the  probability  or  consequences 
of  accidents.  No  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  proposed 
action  would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  License  involves  one 
component  in  the  plant  which  is  located 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  afiect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impacts. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

Alternatives  to  the  Proposed  Action 
Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
fiom  the  proposed  actions,  any 
alternatives  with  equal  or  greater 


environmental  impacts  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  licensee’s  request 
for  amendments.  This  would  not  reduce 
environmental  impacts  of  plant 
operation. 

Alternative  Use  of  Resources  > 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
(FES)  for  the  Brunswick  Steam  Electric 
Plant,  Units  1  and  2,  dated  January 
1974. 

Agencies  and  Persons  Consulted 

The  NRC  stafi  reviewed  the  licensee’s 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  efiect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  16, 1992, 
which  is  available  for  public  inspection 
in  the  Commission’s  Public  Docximent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  I^  20555,  and 
the  local  public  document  room  located 
at  the  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  Project  Directorate  II-l,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  93-2489  Filed  2-1-93;  8:45  am) 
BILUNQ  CODE  7590-01-M 


[Docket  No.  70-36;  License  No.  SNM-33] 

Finding  of  No  Significant  Impact  and 
Notice  of  Opportunity  for  a  Hearing 
Amendment  of  Special  Nuclear 
Material;  Combustion  Engineering, 
Inc.;  Hematite,  MO 

Correction 

In  FR.  Doc.  92-31706,  appearing  on 
pages  62392-62394  in  the  issue  of 
Wednesday,  December  30, 1992,  three 
corrections  are  required: 

1.  Page  62392,  the  right  column,  the 
third  line  of  the  third  paragraph  reads. 
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“8,000  kilograms  of  uranium  enriched 
to  *  *  *’*  and  should  read  “8,000 
kilograms  U-235  contained  in 
uranium  enriched  up  to  *  *  *“ 

2.  Page  62393,  right  column,  third 
paragraph,  the  location  of  the  nearest 
resident  reads  “east-southeast”  and 
should  read  “west-northwest.” 

3.  Page  62394,  left  column,  second 
line  undm*  heading  Opportunity  for  a 
Hearing,  the  word  “renewal”  should  be 
“amoidment.” 

Dated  at  Rockville,  Maryland,  this  22Dd 
day  of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  Hickey, 

Chief.  Fuel  Cycle  Safety  Branch  Divisioa  of 
Industrial  and  Medical  Nuclear  Safety, 
NMSS. 

[FR  Doc.  93-2373  Filed  2-1-93;  8:45  am] 
BaUNB  CODE  7sao-av-M 


[Docket  Nos.  50-295  and  50-304] 

Commonwealth  Ediaon  Co.;  Notica  of 
Issuance  of  Environmental 
Aseessmerrt  and  Finding  of  No 
Signiflcanl  Imfiact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  I^R- 
39  and  DPR— 48,  issued  to 
Commonwealth  Edison  Company  (the 
licensee),  for  operation  of  the  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
respectively,  located  in  Lake  County, 
Illinois. 

Identification  (^Pn^iosed  Action 

The  amendment  would  consist  of  a 
change  to  the  Technical  Specifications 
(TS)  that  would  increase  the  storage 
capacity  of  the  spent  fuel  pool  to  3012 
fuel  assemblies,  including  six  (6) 
defective  fuel  storage  cells. 

The  amendment  to  the  TS  is 
responsive  to  the  licensee’s  application 
dated  January  15, 1992,  as 
supplemented  by  additional 
correspondence  dated  October  2  and  16, 
1992.  The  NRC  staff  has  prepared  an 
Environmental  Assessment  of  the 
proposed  action. 

Summary  of  Environmental  Assessment 

The  “Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel”  (NUREG-0575),  Volumes 
1-3  (1979),  concluded  that  the 
environmental  impact  of  interim  stcarage 
of  spent  fuel  was  n^igible  and  the  cost 
of  the  various  alternatives  reflects  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanying 
spent  fuel  storage.  Because  of  the 


differences  in  design,  the  FGEIS 
recommended  evaluating  spent  fuel 
pool  expansions  on  a  cas^y-case  basis. 

For  Zion  Station,  Units  1  and  2,  the 
expansion  of  the  storage  capacity  of  the 
spent  fuel  pool  will  not  create  any 
significant  additional  radiological  ■ 
effects  or  nonradiological  environmental 
impacts  beyond  those  assessed  in  the 
Commission’s  Final  Environmental 
Statement  (FES)  issued  in  December 
1972  related  to  the  operaticm  of  2Iion 
Station,  and  in  the  Safety  Evaluation 
Reports  issued  August  9, 1976,  and 
February  28, 1980,  in  support  of  license 
amendments  concerning  storage 
capacity. 

The  occupational  radiation  dose  for 
the  proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated'to  be  less 
than  three  percent  of  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 

Finding  of  No  Significant  Inq;>act 

The  staff  has  reviewed  the  proposed 
spent  fuel  pool  expansion  to  the  facility 
relative  to  the  requirements  set  forth  in 
10  CFR  part  51.  ^sed  on  this 
assessment,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  license  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  Therefore,  pursuant  to  10 
CFR  51.31,  no  environmental  impact 
statement  needs  to  be  prepared  for  this 
action. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  January  15, 1992,  as 
supplemented  by  additional 
correspondence  dated  October  2  and  16. 
1992,  (2)  the  FGEIS  on  Handling  and 
Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NUREG-0575),  (3)  the  FES 
for  Zion  Station  dated  December  1972, 
and  (4)  the  Environmental  Assessment 
dated  January  25, 1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
Waukegan  Public  Library,  128  North 
County  Street,  Waukegan,  Ulinois 
60085. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January  1993. 

Qyde  Y.  Skiraki, 

Senior  Project  Manager,  Prefect  Directorate 
Iff-2,  Division  of  Reactor  Projects  Ul/IV/V, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-2374  Filed  2-1-93;  8:45  am] 
BHXINO  CODE  7SM-01-M 


[Docket  No.  50^9) 

GPU  Nuclear  Corp.;  laauance  of 
Environmental  A^aamenl  and 
Finding  of  No  Significant  Impact 

Tlie  U.S.  Nuclear  Regulatory 
CcHDmission  (the  Commission)  is 
considering  issuance  of  an  amendm«it 
to  Facility  Operating  License  No.  DPR- 
16,  issued  to  the  GPU  Nuclear 
Corporation  (the  licensee),  for  operation 
of  the  Oyster  Creek  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jersey. 

Identification  of  Pit^HMed  Action 

The  amendment  would  consist  of  a 
change  to  the  Oyster  Creek  Nuclear 
Generating  Station  Facility  Opmating 
License  No.  DPR-16  to  extend  the 
expiration  date  of  the  operating  license 
from  December  15. 2004  to  April  9, 

2009.  These  dates  represent  40  years 
from  the  dates  of  issuance  of  the 
construction  permit  and  the  curating 
license,  respectively.  The  license 
amendment  is  in  response  to  the 
licensee’s  application  dated  October  4, 
1991,  as  supplemented  December  11 
and  24, 1991,  May  19,  June  3  and  24, 
and  November  5. 1992. 

Sununary  of  Environmetital  Assessment 

The  NRC  staff  has  reviewed  the 
potential  envirorunental  impact  of  the 
proposed  change  in  the  expiration  date 
of  the  operating  license  for  the  Oyster 
Creek  Nuclear  Generating  Station.  The 
staff  reviewed  the  Final  Environmental 
Statement  Related  to  Operation  of 
Oyster  Creek  Nuclear  Generating 
Station,  dated  December  1974,  the 
Environmental  Assessment  for  the 
Oyster  Creek  Full  Term  Operating 
License  issued  April  10, 1986,  and 
Supplement  1  to  the  Environmental 
Assessment  issued  June  19, 1991,  and 
additional  information  provided  by  the 
licensee  in  its  license  amendment 
submittal,  as  supplemented,  to 
determine  if  any  significant 
environmental  impacts,  c^er  than  those 
previously  considered,  would  be 
associated  with  the  proposed  license 
extension. 

With  regard  to  normal  plant 
operation,  occupational  relation 
exposures  to  {>ersonnel  have  decreased 
as  a  result  of  recent  plant 
improvements.  Further  reductiems-in 
radiation  dose  rates  are  expected  as  a 
result  of  the  ongoing  as  low  as  is 
reasonably  achievable  (ALARA) 
program. 

Accordingly,  the  NRC  staff  concludes, 
that  as  a  result  of  the  license  extension, 
the  radiological  impact  cm  the  general 
public  would  not  increase  over  that 
previously  evaluated  in  the  FES  and  the 
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occupational  exposures  will  be 
consistent  with  the  industry  average  and 
in  accordance  with  10  CFR  part  20. 

The  NRC  staff  has  in  the  past 
concluded  that  the  environmental 
impacts  associated  with  the  uranium 
fuel  cycle  are  very  small  when 
compared  with  the  dose  commitments 
resulting  from  natural  background 
sources. 

The  «avironmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  to  and  from  t^  Oyster  Creek 
Nuclear  Generating  Statiim,  with  respect 
to  normal  conditions  of  transport  and 
possible  accidents  in  transport,  would 
be  bounded  as  set  ft»th  in  Summary 
Table  S-4  of  10  CFR  51.52,  and  the 
values  in  Table  S-4  would  continue  to 
represent  the  contribution  of 
transportation  to  the  environmental 
costs  associated  with  reactor  operation. 

The  NRC  staff  has  concluded  that  the 
proposed  extension  would  not  cause  a 
signihcant  increase  in  the 
nonradiological  impact  to  the 
environment  and  would  not  change  any 
conclusions  previously  reached  by  the 
NRC  staff. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  reviewed  the 
proposed  change  to  the  expiration  date 
of  the  operating  license  for  the  Oyster 
Creek  Nuclear  Generating  Station 
relative  to  the  requirements  set  forth  in 
10  CFR  part  51.  Based  upon  the 
environmental  ass^ment.  the  staff 
concluded  that  there  are  no  significant 
radiological  or  nonradiological  impacts 
associated  with  the  propos^  action  and 
that  the  poposed  license  amendment 
will  not  nave  a  significant  effect  on  the 
quality  of  the  human  environmmit. 
Therefore,  the  Commissitm  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  October  4, 1991,  as 
supplemented  December  11  and  24, 
1991,  May  19,  June  3  and  24,  and 
November  5, 1992;  (2)  the  Final 
Environmental  Statement  Related  to 
Operation  of  the  Oyster  Creek  Nuclear 
Generating  Staticm  issued  December 
1974;  (3)  the  Environmental  Assessment 
for  the  Oyster  Creek  Full-Term 
Operating  License  issued  April  10, 

1984,  and  Supplement  1  to  the 
Environmental  Assesnnent  issued  June 
19, 1991;  and  (4)  the  Environmental 
Assessment  dat^  January  25, 1993. 

Hiese  documents  are  avail^:^  for 
public  inspection  at  the  Commissiofi’s 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 


the  Ocean  County  Library  Reference 
Department,  101  Washington  Stre^, 
Toms  River,  New  Jersey  08753. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stols, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects — I/U,  Offitx  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  93-2326  Hied  2-1-93;  8:45  mnl 
BIUJNa  CODE  7S90-01-M 


Design  Basts  Threat;  Meeting 

AGENCY:  Nuclear  Regulatcny 
CommissicRi. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Nuclear  Utility  Management 
and  Resources  Committee  (NUMARC) 
requested  a  meeting  to  discuss  the 
Nuclear  Regulatory  Commission’s  threat 
program  and  the  process  utihzed  to 
establish  the  design  basis  threat 
statements  contained  in  10  CFR  73.1. 
NUMARCTs  letter  of  December  21, 1993 
to  Mr.  Selin,  Chairman,  U.S.  Nuclear 
Regulatory  Commission  addressed 
several  regulations  that  they  believe 
increase  costs  to  licensees  without  a 
commensurate  safety  benefit.  NUMARC 
suggested  that  the  design  basis  threat  be 
reassessed  in  order  to  bring  plant 
security  programs  in  line  with  today’s 
environment,  which  they  believe  has 
changed  significantly  since  the 
publication  of  the  threat  statements  in 
1977. 

DATES:  February  9, 1993, 10  ajn. 
ADDRESSES:  11555  Rockville  Pike,  room 
IF-19,  Rockville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  F.  Burnett,  Director,  Division 
of  Safeguards  and  Transportation, 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone; 

(301)  504-3365. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  January,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  F.  Burnett, 

Director,  Division  of  Safeg^uuds  and 
Transportation. 

[FR  Doc.  93-2372  Filed  2-1-93;  8:45  am} 
BUJJNO  CODE  Tsao-OMM 


[Docket  No.  030-1M27;  Ueanae  No.  12- 
00722-06;  EA92-1C2] 

Order  Imposing  CivU  Monetary  Penalty 

In  the  Matter  of  Department  of  the  Army, 
U.S.  Army  Armament  Headquarters.  Rock 
Island,  Illinois. 


I. 

Department  of  the  Army  (Licensee)  is 
the  holdw  of  Byproduct  fi^terial 
License  No.  12-00722-06  issued  by  the 
Nucleer  Regulatory  Commission  (I^C 
or  Commission)  on  September  13. 1977. 
The  license  was  amended  in  its  entirety 
on  February  25, 1989,  and  is  due  to 
expire  on  Ajn-il  30, 1994.  The  license 
was  most  recently  amended  on  May  14. 
1992.  The  license  authorizes  the 
Licensee  to  possess  and  use  sealed 
tritium  sources  in  glass  ampoules,  not  to 
exceed  85,000  curies  total  and  10.2 
curies  per  device,  to  be  used  in  fire 
control  devices  in  accordance  with  the 
conditions  specified  therein. 

n. 

An  inspection  of  the  Licensee’s 
activities  was  conducted  on  June  5 
through  August  17, 1992.  Tim  results  of 
this  inspection  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  ImpoaitioD  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  October  2, 
1992.  The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC’s 
requirements  that  the  Licmisee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  by  tvro 
letters  dated  October  23, 1992.  In  its 
response,  the  Licensee  takes  exception 
to  the  proposed  imposition  cff  civil 
penalty  and  provides  arguments  why 
the  proposed  penalty  is  not  Justified. 
The  Licensee  does  not  take  issue  with 
any  of  the  seven  violations.  The  events 
upon  which  the  violations  are  based 
were  independently  confirmed  through 
investigations  performed  by  the 
Licensee.  However,  the  Licensee  does 
not  agree  that  the  number  and  scope  of 
the  violations  represent  a  signifiomt 
failure  to  provide  adequate  management 
oversight  of  licensed  activities,  and  an 
ineffective  training  program.  Further, 
the  Licensee  takes  exception  to  the  NRC 
Staffs  application  of  the  civil  penalty 
adjustment  factors  in  the  areas  of 
corrective  action,  licensee  performance, 
and  prior  opportunity  to  identify. 

m. 

After  consideration  of  the  Licensee’s 
response  and  the  statements  of  fret, 
explanation,  and  argument  for 
mitigatiem  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  end  that 
the  pmialty  propoaed  fcH*  the  violations 
designated  in  t^  Notice  should  be 
imposed. 
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IV. 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $15,000  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Dociunent  Control  Desk,  Washington,  DC 
20555. 

V. 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  “Request  for  an 
Enforcement  Hearing”  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk,  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Cotmsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  NRC  Region 
in.  799  Roosevelt  Road.  Glen  Ell)m. 
Illinois  60137. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  and  final  without 
further  proceedings.  If  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 
Whether,  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville.  Maryland  this  25tb  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Hugh  L.  Thompson.  )r.. 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguaids  and  Operations 
Support. 

Appendix 

Evaluations  and  Conclusions 

On  October  2. 1992.  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection  on  June  5  through  August  17, 
1992.  The  Department  of  the  Army 
responded  to  the  Notice  in  two  letters 
dated  October  23, 1992.  In  its  responses, 
the  Licensee  does  not  take  issue  with 


any  of  the  seven  violations.  However, 
the  Licensee  does  not  agree  that  the 
number  and  scope  of  the  violations 
represent  a  significant  failure  to  provide 
adequate  management  oversight  of 
licensed  activities,  and  an  ineffective 
training  program.  Further,  the  Licensee 
takes  exception  to  the  NRC  Staff’s 
application  of  certain  civil  penalty 
adjustment  factors.  The  NRC’s 
evaluation  and  conclusions  regarding 
the  Licensee’s  requests  are  as  follows: 

Restatement  of  Violations 

A.  Condition  15  of  License  No.  12- 
00722-06  requires  that  the  licensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  application 
and  its  enclosures  dated  November  6, 
1988. 

Enclosure  7  of  the  November  6, 1988 
application  states  that  in  the  event  there 
is  no  illumination  (of  licensed  devices), 
notify  the  local  radiological  protection 
officer. 

Contrary  to  the  above,  on  February  3 
and  4, 1992,  Fort  Bragg,  NC  artillery, 
direct  support  and  general  support 
personnel  identified  a  tritium  MlAl 
collimator  as  being  non-illuminated  and 
failed  to  notify  the  local  radiological 
protection  officer. 

B.  Condition  15  of  License  No.  12- 
00722-06  requires  that  the  licensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  application 
and  its  enclosures  dated  November  6, 
1988. 

Enclosure  7  of  the  November  6. 1988 
application  states  that  when 
raffioactively  illuminated  instruments 
are  defective,  these  items  must  be 
placed  in  a  plastic  bag  and  packaged  in 
the  shipping  container. 

Contrary  to  the  above,  fi'om  February 
3  to  May  26, 1992,  a  defective  non- 
illuminated  MlAl  collimator  was  not 
placed  in  a  plastic  bag  by  Fort  Bragg,  NC 
artillery,  direct  support  or  general 
support  personnel.  In  addition,  on  Jime 
12  and  13. 1992,  Camp  Blanding,  FL 
artillery  personnel  identified  that  two 
MlAl  collimators  were  defective  (and 
non-illuminated)  but  failed  to  place  the 
collimators  in  a  plastic  bag  as  required. 

C.  Condition  15  of  License  No.  12- 
00722-06  requires  that  the  licensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  application 
dated  November  6, 1988. 

Item  10(b)(3)  of  the  November  6, 1988 
application  requires  that  users  of 
devices  containing  tritium  illumination 
devices  are  requir^  to  utilize  and 
maintain  each  device  in  accordance 


with  military  regulations  and  technical 
manuals  issued. 

Technical  Manual  750-116  issued  to 
Fort  Bragg,  NC  artillery  personnel  states 
in  Section  4-3  to  “Purge  the  collimator 
by  turning  regulator  valve  clockwise 
until  low  pressvire  gage  indicates  5  psi. 
Maintain  pressure  for  5  minutes.” 

Contrary  to  the  above,  on  February  3, 
1992,  Fort  Bragg,  NC  artillery  personnel 
used  a  high  pressiun  regulator  which 
was  not  caliWted  to  deliver  5  psi, 
resulting  in  two  damaged  tritium  MlAl 
collimators.  In  addition,  on  June  12  and 
13, 1992,  Camp  Blanding,  FL  artillery 
personnel  purged  two  MlAl  collimators 
to  a  pressme  greater  than  specified  in 
the  ’Technical  Manual.  Other  examples 
of  overpurging  MlAl  collimators  were 
identified  on  April  22, 1992  at  Fort 
Knox,  KY  and  in  May  1992  at  Fort 
McCot,  WI. 

D.  Condition  15  of  License  No.  12- 
00722-06  requires  that  the  licensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  application 
dated  November  6. 1988. 

Item  10(b)(3)  of  the  November  6, 1988 
application  requires  that  users  of 
devices  containing  tritium  illumination 
devices  are  requii^  to  utilize  and 
maintain  each  device  in  accordance 
with  military  regulations  and  technical 
manuals  issued. 

Technical  Manual  9-1240-324-344P, 
issued  to  Fort  Bragg,  NC  general  support 
personnel,  states  in  chapter  2,  section 
111(2-9)  that  repair  of  an  MlAl 
collimator  is  limited  to  replacing  the 
reticle  cell  assembly  provided  the 
radioactive  light  soxirce  is  not  broken. 

Contrary  to  the  above.  Fort  Bragg,  NC 
general  support  maintenance  personnel 
stated  that  tney  routinely  replaced 
reticle  cell  assemblies  without  regard  to 
the  condition  of  the  radioactive  light 
sources.  For  example,  on  May  26, 1992, 
a  repairman  replaced  an  MlAl 
collimator  reticle  cell  assembly  even 
though  the  radioactive  light  source  was 
known  to  be  broken. 

E.  Condition  15  of  License  No.  12- 
0072-06  requires  that  the  licensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  application 
dated  November  6, 1988. 

Item  10(b)(3)  of  the  November  6. 1988 
application  requires  that  users  of 
devices  containing  tritium  illumination 
devices  are  requii^  to  utilize  and 
maintain  each  device  in  accordance 
with  military  regulations  and  technical 
manuals  issued. 

,  Technical  Manual  9-1240-324-34&P. 
issued  to  Fort  Bragg,  NC  support 
personnel,  states  in  the  chapter  2, 
section  n  troubleshooting  guide  that  if 
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there  is  no  Ml A1  retfde  flhiminabon. 
direct  or  general  support  units  should 
send  ft  defectire  collimator  to  a  depot- 
terrf  fedltty.  Section  IVl2-31)(bK5) 
states  that  ^limators  should  not  be 
stored  in  inhabited  or  unventilated 
buildings. 

Contrary  to  the  above,  as  of  May  26. 
1992.  four  non-illuminated  tritium 
MlAl  collimators  were  in  storage  in  the 
Fort  Bragg.  NC  Optical  Repair  Sbop, 
which  is  not  a  depotrlevel  facility.  The 
Fire  Control  Builmng.  in  which  ^e 
shop  is  located,  was  occupied. 

F.  Ccmdition  15  of  license  No.  12- 
00722-06  retpiires  that  the  licensee 
ccmduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contahied  in  die  application 
dated  Novembm  6, 1988. 

Item  10(bK3)  of  the  November  6, 1988 
application  requires  that  users  of 
devif»8  containing  tritium  illumination 
devices  are  requir^  to  utiKze  and 
maintain  each  device  in  accordance 
with  military  regulations  and  technical 
manuals  issued. 

Tedmical  Manual  9-1240-324-34&P. 
issued  to  Fort  Bragg.  NC  general  support 
personnel,  states  in  chapter  2,  section  m 
(2-13)  that  a  strap  wrench  will  be  used 
to  unscrew  the  reticle  cell  assembly 
horn  the  optical  element  cell 
(collimator)  on  an  MlAl  colUmator. 

Contrary  to  the  above,  as  of  May  26. 
1992.  Fort  Bragg.  NC  general  support 
maintenance  personnel  have  routindy, 
over  a  number  of  years,  used  tools  otla^ 
than  strap  wrraches  to  remove  reticle 
cell  assemblies  from  MlAl  coUinud(»s. 
Specifically,  mopane  torches  end  a  large 
pipe  wien^  have  beui  used  to  remove 
the  assemblies. 

G.  10  CFR  20.201(b)  requires  thst  eadh 
licensee  make  such  surveys  as  may  be 
necessary  to  oxnply  with  die 
requirements  of  28  sod  which  are 
reasondile  under  the  drcumstsmxs  to 
evaluate  the  extmit  of  radiation  baxards 
that  may  be  present  As  defined  in  10 
CFR  20.201(a},  "survey”  means  an 
evaluation  of  the  radiation  hazmds 
incident  to  the  production,  use,  rslesse, 
disposal,  or  presence  of  radioactive 
materials  or  other  sources  of  radistioD 
under  a  specific  set  of  conditions. 

Contrary  to  the  above,  the  Licensee 
did  not  make  surveys  to  assure 
compliance  with  10  CFR  20.10S(b) 
whi^  limits  radiation  levels  in 
imrestricted  areas.  SpedficaDy.  after  a 
tritium  MlAl  collimator  was  damaged 
on  May  26, 1992,  in  the  Port  Bragg,  NC 
Optical  Repair  Shop,  an  unrestrided 
^a,  surveys  were  not  performed  imtil 
June  2. 1992. 


Summary  of  Licensee's  Request  fbr 
Mitigation 

The  Licensee  does  not  agree  that  the 
niunber  and  scope  of  the  violalions 
repreemH  a  ugnificent  faihne  to  provide 
adequate  management  oveniglit  of 
licensed  activities,  and  an  ineffadive 
training  program.  The  Licensee  ebo 
takes  exception  to  the  NRC  Staff’s 
application  of  the  civil  penalty 
adjustment  factors  in  tlm  areas  of 
corrective  action.  Licensee  performance, 
and  prior  opportunity  to  identily. 

1.  Safety  Significance  and  Scope  of  the 
Violations 

The  Licensee  notes  that  six  of  dm 
seven  violatUms  are  for  failure  to  follow 
Licenae  Conditkm  15  of  Licwse  Na  12- 
00722-06.  This  condition  requires  that 
the  Army  adhere  to  Army-generated 
requirements  published  in  tedmical 
manuals  cawing  tritium-illuminated 
devices.  The  Licensee  states  that  these 
requimnents  were  gen«ated  in  order  to 
keep  exposures  to  tritium,  as  a  result  of 
use  of  these  devices,  as  low  as 
reasonably  achievable.  Ihe  Licsnsee 
arguea  that  sines  that  the  violations  did 
not  result  in  an  unreasonable  exposure, 
dm  number  of  violations  should  not  be 
considered  significant.  Further,  had  the 
Arm3r-wnerated  requirements  not 
existed,  it  is  the  Licensee’s  positiem  that 
the  events  that  occurred  at  Bragg 
would  not  represent  violations  of  other 
spedfic  provisions  of  title  18  of  the 
Code  of  Federal  Regulations.  The 
Licmisee  argues  that  die  scope  of  the 
violations  should  not  be  considered 
significant  since  the  violations  are  only 
dted  at  a  limited  number  of  fedlities 
(Fort  Bragg,  Fort  Knox,  and  Camp 
Blending)  and  given  that:  (1)  six  of  the 
seven  violations  are  fbr  failure  to  follow 
Army-generated  requirements,  and  (2) 
the  storage  of  collimators  in  uninhabited 
buildings  is  recommended  but  not 
absolutely  required  in  the  Army 
technical  manual. 

2.  Conective  Actions 

The  Licensee  states  that  the  corrective 
actions  taken  and  planned  in  response 
to  the  tritium  inddents  at  Fort  Bragg 
and  elsewhere  have  been  prompt  and 
extensive.  The  Licensee  acknowledges 
that  the  exposure  at  Fort  Bragg  occurred 
on  May  26, 1992;  the  local  Radiation 
Protection  Officer  and  the  Licensee’s 
Radiation  Safety  Office  were  notified 
on  June  2, 1992;  and  the  NRC  was 
notified  on  June  3, 1992,  but  asserts  that 
these  delays  were  all  caused  by  the 
single  failure  to  notify  the  local 
Raffiation  Protection  Officer  of  a  non- 
illuminated  MlAl  collimator.  The 
Licensee  acknowledges  that  the 


Radiation  Safety  Officer  did  not  b^Jn 
an  on-site  investigation  at  Fort  Bragg 
until  June  5. 1992.  However,  the 
Licensee  emphasizes  that  the  local 
Radiation  Protection  Officer  performed 
a  survey  and  investigation  immediately 
upon  notification. 

The  Licmisee  states  that:  (1)  The  vest 
majority  of  corrective  actkma  that  faev* 
been  ox  planned  are  directed 

Army-wkle;  (2)  die  Reply  to  the  Notks 
of  Violation  describes  actions  that  have 
benefit  and  application  Army-wide,  aad 
(3)  the  corrective  actions  that  focus  on 
Fort  Bragg  are  included  to  emphasize 
that  dm  locatkm  where  the  exposure 
occurred  has  training,  procaduiee,  and 
controls  in  place  that  minimise  the 
likelihood  of  a  similar  exposure. 

The  Licensee  asserts  that  it  does  not 
have  the  authority  to  mandate  that  the 
3-day  tritium  course  that  is  planned  be 
attended  by  all  local  Radiation 
Protection  Officers.  However,  a  message 
win  be  prepared  for  signature  by  the 
Director  of  Army  Safety  announcing  the 
dates  and  location  for  the  course  and 
strongly  encouraging  local  Radiation 
Protection  Officers  to  attend. 

The  Licensee  also  mnphasizes  that  the 
majemty  of  corrective  actions  bad  been 
taken  ot  were  planned  well  before 
receipt  of  NRC  Inspection  Report  No. 
030-13027/92001PRSS).  dated 
September  11, 1992.  The  Licensee’s 
positiem  is  that  the  base  civil  penalty 
should  be  mitigated  based  on  the 
proactive  and  extensive  correfffve 
actions  that  have  been  and  will  be 
taken. 

3.  Licensee  Performance 

The  Licensee  notes  that  the  pn^iosed 
$5,008  base  civil  penalty  has  been 
escalated  100  percent  based  on  poor 
past  performance;  specifically,  because 
of  a  ^ium  contamination  incideDt 
involving  an  MlAl  collimator  that 
occurred  at  Letteikenny  Army  Depot  on 
April  4, 1988.  The  Licensee  asserts  that 
prior  performance,  as  described  in  title 
10  Code  of  Federal  Regulations,  part  2, 
appendix  C,  refers  to  the  Licensee’s 
performance  normally  within  the  last  2 
years  of  the  inspection  at  issue  or  the 
pmiod  within  the  last  two  inspectians, 
whichever  is  longer.  The  Licensee  states 
that  the  last  two  inspections  occurred 
September  6-16, 1991,  and  June  5 
through  August  17. 1992.  Therefore,  the 
Licensee  concludes  that  the  longer  of 
the  two  periods  is  two  years,  and  since 
the  incident  at  Letterkenny  Army  Depot 
occurred  over  4  years  ago,  escalatiim 
based  on  poor  pest  perforroaoce  is  not 
justified. 
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4.  Prior  Opportunity  to  Identify 

The  Licensee  notes  that  the  proposed 
$5,000  base  civil  penalty  has  l^n 
es^ated  an  additional  100  percent 
based  on  the  prior  opportunity  to 
identify  factor.  The  Licensee  asserts 
that,  based  on  tritium  contamination 
identified  at  Fort  Lewis,  Washington, 
the  Licensee  sent  wipe  test  kits  to  six 
tritiiun  repair  facilities  at  Fort  Sill, 
Schofield  Barracks.  Fort  Drum,  Fort 
Lewis,  Fort  Ord,  and  Fort  Bragg.  The 
pmpose  of  this  action  was  to  proactively 
assess  whether  tritium  contamination 
was  a  systemic  problem  at  tritium  repair 
facilities.  Five  of  the  six  facilities 
performed  the  requested  wipe  tests,  and 
the  results  indicated  tritium 
contamination  was  not  a  significant 
problem.  Although  the  Licensee 
acknowledges  that  followup  with  Fort 
Bragg  was  not  accomplished,  there  was 
no  reason  to  suspect  that  Fort  Bra^  had 
a  problem  based  on  the  other  result 
received. 

The  Licensee  further  acknowledges 
that  a  1988  memorandum  for  the  United 
States  Army  Europe  discussed  increased 
breakage  of  the  MlAl  collimator  with 
resulting  high  and  persistent 
contamination.  However,  the  Licensee 
notes  that  this  memorandum  was 
included  in  the  application  to  renew 
this  license  that  was  submitted  to  the 
Nuclear  Regulatory  Commission  and  the 
license  was  renewed  without  comment 
by  the  Commission. 

The  Licensee  also  notes  that  the 
United  States  Army  Environmental 
Hygiene  Agency  performed  a  radiation 
safety  audit  at  Fort  Bragg  in  March  1992. 
The  Optical  Repair  Shop  was  not 
reviewed,  simply  because  the  Agency 
was  not  advised  of  its  existence.  The 
resulting  inspection  report,  therefore, 
did  not  document  problems  with  repair 
of  tritium  devices  at  Fort  Bragg.  The 
Licensee  argues  that  since  the  audit  did 
not  identify  problems,  the  audit  should 
not  be  dted  as  a  factor  that  gave  the 
Licensee  prior  opportunity  to  identify. 
To  the  contrary,  the  Licensee  could 
presume  from  the  favorable  inspection 
report  results  that  Fort  Bragg  did  not 
have  a  problem. 

NRC  Evaluation  of  Licensee's  Request 
for  Mitigation 

1.  Safety  Significance  and  Scope  of  the 
Violations 

The  Licensee  expresses  a  belief  that 
the  prohibition  against  the  storage  of 
collimators  in  inhabited  buildings,  as 
stated  in  Violation  E.,  is  only  a 
recommendation.  The  Licensee  is 
committed,  through  Condition  15  of  the 
license,  to  follow  an  Army  Technical 
Manual  which  states,  "•  *  * 


(Clollimators  should  not  be  stored  in 
inhabited  or  unventilated  buildings."  To 
view  this  provision  as  anything  less 
than  a  requirement  would  be 
inconsistent  vrith  a  reading  of  the 
manual  as  a  whole  and  with  sound 
radiation  safety  principles.  In  the  case  at 
hand,  the  storage  of  damaged 
collimators  that  may  be  leaking  tritium 
in  an  inhabited  building  is  clearly  not 
consistent  with  the  goal  of  keeping 
exposures  to  tritium  as  low  as 
reasonably  achievable.  In  any  event. 
Violation  E.  remains  a  violation  because 
the  defective  collimator  was  not  sent  to 
a  depot'level  facility,  and  this  second 
requirement  was  not  challenged  by  the 
Licensee  as  being  merely  “advisory.” 

The  Licensee  is  incorrect  in 
concluding  that  the  violations  are  > 

violations  of  license  conilitions.  10  CFR 
30.34(e)  states,  in  part,  that  the 
Commission  may  incorporate,  in  any 
license  issued  pursuant  to  the 
regulations  in  parts  31  through  35  and 
39,  such  additional  requirements  and 
conditions  with  respect  to  the 
Licensee’s  receipt,  possession,  use  and 
transfer  of  byproduct  material  as  it 
deems  appropriate  or  necessary  in  order 
to  protect  hedth  or  minimize  d6mger  to 
life  or  property.  License  conditions  are 
therefore  Commission  requirements  and 
are  equally  as  significant  as 
requirements  specifically  set  forth  in 
title  10  of  the  Code  of  Federal 
Relations. 

The  NRC  Enforcement  Policy, 
Supplement  VI.C.7  gives  as  an  example 
of  a  Severity  Level  m  violation,  a 
breakdown  in  the  control  of  licensed 
activities  involving  a  number  of 
violations  that  are  related  that 
collectively  represent  a  potentially 
significant  lack  of  attention  or 
carelessness  toward  licensed 
responsibilities.  The  NRC  classified  the 
seven  violations  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  as  a  Severity  Level  III 
problem  in  accordance  with  this 
example.  The  NRC  does  not  wait  for  an 
overexposure  to  occur  before  taking 
escalated  enforcement  action.  The 
purpose  of  an  escalated  action  is,  in 
part,  to  remedy  the  conditions  which 
may  lead  to  unnecessary  contamination 
or  radiation  exposures  and,  therefore, 
hopefully  avoid  any  overexposures.  In 
this  case,  the  dvil  penalty  is  being 
issued  to  emphasize  the  need  to  assure 
that  required  procedures  are  being 
followM  in  o^er  to  avoid  the  potential 
for  a  significant  contamination  or 
exposure  problem. 

With  regard  to  the  Licensee’s 
argument  that  since  the  violations  are 
only  dted  at  a  limited  number  of 


facilities  the  scope  of  the  violations 
should  not  be  considered  significant, 
the  NRC  emphasizes  that,  even  though 
these  violations  may  have  occurred  at  a 
limited  number  of  facilities,  taken 
together,  they  represent  a  significant 
regulatory  concern,  i.e.,  a  potential  for 
radioactive  contamination  and 
personnel  exposures  at  the  fadliiies 
involved. 

2.  Corrective  Actions 

As  provided  in  the  NRC  Enforcement 
Policy,  the  NRC  normally  mitigates 
when  both  the  immediate  and  the  long 
term  corrective  actions  are  prompt  as 
well  as  extensive;  and,  in  weighing  this 
factor,  consideration  is  given  to,  among 
other  things,  the  timeliness  of  the 
corrective  action,  degree  of  licensee 
initiative,  and  comprehensiveness  of  the 
corrective  action,  l^e  Licensee’s  answer 
and  reply  to  a  Notice  of  Violation 
provide  no  new  information  which 
changes  the  conclusion  reached  in  the 
Notice. 

As  stated  in  the  Notice,  no  mitigation 
was  warranted  for  the  corrective  action 
fador  in  that  the  NRC  had  concerns 
regarding  the  Licensee’s  corrective 
actions.  Specifically,  the  Licensee’s 
immediate  corrective  actions  were  not 
sufficiently  prompt  in  that  it  took  a 
week  to  seal  off  and  evacuate  the  area 
and  to  notify  the  NRC,  the  local 
Radiation  Protection  Officer,  and  the 
Radiation  Safety  Officer.  Additionally, 
the  NRC  was  concerned  that  the 
Radiation  Safety  Officer  had  not  yet 
begun  an  investigation  as  of  Jime  4, 
1992.  Further,  some  of  the  Licensee’s 
longer  term  corrective  actions  appeared 
to  1m  narrowly  focused  on  Fort  Bragg 
and  the  tritium  isotope;  for  example, 
procedures  were  apparently  revised  at 
Fort  Bragg  only. 

The  Licensee’s  primary  generic 
corrective  action  for  the  program 
breakdown  was  to  issue  a  safety-of-use 
message  worldwide;  however,  the 
message  did  not  require  the  local 
Radiation  Protection  Officers  to  audit 
their  facilities  for  compliance  with 
applicable  license  conditions  and  NRC 
requirements,  and  to  forward  the  results 
to  the  Radiation  Safety  Office. 
Furthermore,  although  the  message 
reiterated  a  number  of  requirements 
and,  for  example,  directed  local 
Radiation  Protection  Officers  to  verify 
that  procedures  exist  which  include  the 
requirements  outlined  in  the  message, 
the  message  did  not  specify  appropriate 
feedback  to  the  Radiation  Safety  Office 
regarding  the  extent  of  problems 
identified  during  the  local  Radiation 
Protection  Officers’  review  of 
procedures. 
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Additionally,  the  NRC  is  concerned 
with  the  Licensee’s  statement  that  it 
does  not  have  the  authority  to  mandate 
that  the  three^y  tritium  coiirse  be 
attended  by  all  local  Radiation 
Protection  Officers.  'The  NRC  expects 
the  Licensee  to  obtain  through  its  chain 
of  command  whatever  authority  it 
deems  necessary  to  ensure  that  the 
radiation  safety  program  is  fully 
implemented  and  that  licensed  material 
is  used  safely. 

3.  Licensee  Performance 

The  Licensee  has  incorrectly 
interpreted  the  NRC  Enforcement  Policy 
regar^g  Licensee  performance.  The 
Policy  states  that  prior  performance 
refers  to  the  Licensee’s  performance 
normally  (1)  within  the  last  two  years  of 
the  inspection  at  issue,  or  (2)  the  period 
within  the  last  two  inspections, 
whichever  is  longer.  The  Licensee 
interpreted  this  to  mean  the  time 
between  the  inspection  at  issue  and  the 
previous  inspection.  However,  the 
correct  interpretation  is  that  the  period 
of  time  goes  back  two  inspections  prior 
to  the  inspection  at  issue.  The  two 
previous  inspections  to  be  considered 
are  the  insp^ion  conducted  on 
September  6-16, 1991  (Inspection 
Report  No.  030-13027/91001),  and  the 
special  inspection  conducted  on  April 
22  and  28, 1988  (Special  Inspection 
Report  No.  030-13027/88001).  The  1988 
inspection  specifically  reviewed  the 
circumstances  surrounding  the  tritium 
contamination  incident  at  Letterkenny 
Army  Depot.  Therefore,  the  last  two 
inspections  encompass  the  Letterkenny 
incident  and  full  escalation  of  the  base 
civil  penalty  for  licensee  performance  is 
warranted. 

4.  Prior  Opportunity  to  Identify 

The  Licensee  argues  that  it  was 
proactive  in  sending  wipe  test  kits  to  six 
tritium  repair  facilities,  but 
acknowledges  that  it  did  not  follow  up 
with  Fort  Bragg  when  Fort  Bragg  failed 
to  perform  the  requested  wipe  tests.  The 
Licensee  also  asserts  that  there  was  no 
reason  to  suspect  a  problem  at  Fort 
Bragg,  based  on  other  results  received. 
Lack  of  aggressiveness  on  the  part  of  the 
Radiation  Safety  Office  is  an  example  of 
Licensee  performance  the  NRC 
specifically  discourages.  The  wipe  test 
Idts  were  sent  to  the  six  tritium  repair 
facilities  specifically  in  response  to  a 
December  1990  radiation  survey  at  Fort 
Lewis,  WA  that  identified  tritium 
contamination  and,  therefore,  all  six 
wipe  tests  should  have  been  analyzed. 

Regarding  the  1988  memorandum  for 
the  United  States  Army  Europe  which 
discussed  increased  breakage  of  the 
MlAl  collimator  with  resulting  high 


and  persistent  contamination,  the 
failure  to  comment  by  the  NRC  does  not 
relieve  the  Licensee  of  its  responsibility 
to  conduct  licensed  activities  safely.  If 
anything,  the  fact  that  the  Army  was 
aware  of  the  potential  problem 
reemphasizes  the  importance  that  the 
Army  should  have  placed  on  following 
required  procedures  that  could  prevent 
or  mitigate  the  consequences  of  the 
problem. 

Finally,  the  Licensee  argues  that  the 
United  States  Army  Environmental 
Hygiene  Agency  did  not  audit  the 
Optical  Repair  Shop,  simply  because  the 
Agency  was  not  ad^sed  of  its  existence. 
The  NRC’s  position  is  that  the  Army  had 
prior  opportimity  to  perform  an 
adequate  audit  of  the  Optical  Repair 
Shop,  and  thereby  identify  the  potential 
problem,  but  failed  to  do  so  due  to  this 
flaw  in  the  auditing  process. 

NRC  Conclusion 

Based  on  its  evaluation  of  the 
-Licensee’s  response,  the  NRC  staff 
concludes  that  the  violations  did  occur 
as  stated,  and  that  neither  an  adequate 
basis  for  a  reduction  of  the  severity  level 
nor  for  mitigation  of  the  civil  penalty 
has  been  provided  by  the  Licensee. 
Accordingly,  NRC  concludes  that  a  dvil 
monetary  penalty  of  $15,000  should  be 
imposed  by  order. 

(FR  Doc.  92-2323  Filed  2-1-93;  8:45  am) 
BILUNO  CODE  7590-01-M 


[Docket  No.  030-05373  License  No.  29- 
09814-01  EA  92-136] 

Eastern  Testing  and  inspection,  inc., 
Thorofare,  NJ;  Order  Imposing  Civil 
Monetary  Penalty 

I 

Eastern  Testing  and  Inspection,  Inc. 
(Licensee)  is  the  holder  of  Byproduct 
Material  Ucense  No.  29-09814-01, 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission), 
which  authorizes  the  Licensee  to  use 
byproduct  materials  for  use  in  industrial 
radiography  and  replacement  of  sources 
in  accordance  with  the  conditions 
specified  therein.  The  license  was 
issued  on  February  2, 1964,  was  last 
renewed  on  February  20, 1987,  and 
remains  active  imder  the  timely  renewal 
application  submitted  on  February  3, 
1992. 

n 

An  inspection  of  the  Licensee’s 
activities  was  conducted  on  June  17, 
and  July  7  and  8, 1992.  'The  results  of 
the  inspection  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 


requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  September 
17, 1992.  The  Notice  stated  the  nature 
of  the  violations,  the  provisions  of  the 
NRC’s  requirements  that  the  Licensee 
had  violated,  and  the  amount  of  the 
dvil  penalty  proposed  for  the 
violations.  The  licensee  responded  to 
the  Notice  in  two  letters,  dated  October 
16  and  26, 1992,  respectively.  In  its 
responses,  the  Licensee  did  not  deny  the 
violations,  but  required  full  mitigation 
of  the  dvil  penalty. 

m 

After  consideration  of  the  Licensee’s 
responses  and  the  statements  of  fad, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
stafi  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalfy  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Ad),  42  U.S.C 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $7,500  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington,  DC 
20555. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  “Request  for  an 
Enforcement  Hearing’’  and  shall  be 
addressed  to  the  Diredor,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  A'TTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
I,  475  Allepdale  Road,  King  of  Prussia, 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  final  and  effective  without 
further  proceedings.  If  payment  has  not 
been  made  by  that  time,  the  matter  may 
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be  refeired  to  the  Attorney  General  for 
coUectioD. 

In  the  event  the  lioBBsee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be 
whether,  cm  the  basis  of  the  violations 
set  forth  in  the  Notice,  this  Order  should 
be  sustained. 

Dated  at  Rodcville,  Marrhad  this  2Sth  day 
of  laaeary  1993. 

For  the  ^teclaar  Ragetatory  Commisaioa. 
lames  UabanHn, 

Dineiot,  tJfpcBofEafoicmimA. 

Appendix 

Evaluations  and  Conclusion 

On  September  17, 1992,  a  Notice  of 
VlelatioQ  and  Proposed  Imposition  of  Qvil 
Penalty  (Notice)  was  kaaed  &»  nine 
violations  iden^ed  during  an  NRC 
inspectioa  cm  |aae  17,  and  foly  7  and  t. 

1992,  at  the  Eertera  Testing  and  In^wction, 
Inc.  (Licensee  or  ETI)  facility  in  Thrmf^ 
New  Jersey,  and  at  a  field  site  in  Carney's 
Point,  New  Jersey.  The  Licensee  responded  to 
the  Notice  in  a  reply  dated  October  16, 1992 
and  an  answer  dated  October  26, 1992 
(collectively  "responses”).  The  Licensee  (fid 
not  deny  the  violations,  but  requested  full 
mitigation  of  the  civil  penalty.  The  NRC's 
evaluatk»8  and  conclusions  regarding  the 
Licensee’s  requests  are  as  fciUows: 

1.  Summary  of  Licensee  Answer 

The  Licmnee,  in  its  answer,  reejueets 
remission/mitigation  of  the  prop(}sed 
impositkm  of  penalties,  claiming  that  fiiare 
are  areas  where  extenuating  circumstances 
played  a  very  relevant  part  in  causing  some 
of  die  violations.  The  licensee  states  that  it 
has  a  very  good  Radiation  Safety  Program, 
and  has  (xinsistently  had  acceptable  NRC 
inspections  over  many  years.  While  the 
Licensee  acknowledged  the  NRC  concern 
over  the  violations,  the  Licensee  (xmtends 
that  the  NRC  statement  that  the  RSO  and  ETI 
management  acted  in  careless  disregard  is 
totally  unjustified.  The  Licensee  states  that 
attention  to  safety  has  always  been  extremely 
important  to  the  RSO  and  ETI  management. 

The  Liiaosee  also  states  that  it  has  bean 
licensed  since  1964,  and  lus  always 
endeavored  to  ccmduct  aettvities  in 
acxxirdanoa  arith  NRC  regulations;  dees  not 
have  a  history  of  disregard  for  public  aafet]r; 
and  does  not  have  a  history  of  not 
instruments  in  a  timely  manner.  The 
Licensee  also  claims  that  the  open 
enforcement  (xmference  was  extremely 
damaging  to  its  reputation,  in  diat  it  tnd 
nmneroos  inquires  from  customers 
questioning  the  safety  program,  and  has  lost 
a  major  castomar,  coiuckimiaally,  who  also 
was  concerned  about  the  news  releases.  The 
Licensee  also  states  that  the  NRC’s  decision 
to  (dassify  the  violation  in  die  aggregate  at 
Severity  Level  in  is  extreme  in  that  the 
Licensee  does  not  feel  it  endangered  public 
health  and  safety. 

2.  NRC  Evaluation  of  Licensee  Responsec 

*rhe  NRC  has  evaluated  the  licansse 
responses,  and  based  upon  evaluation, 
the  NRC  has  (»ndude<f  that  (1)  some  of  the 


violations  did  occur  as  a  result  of  careless 
disregard  by  the  RSO;  (2)  the  violations 
conectively  did  (xmstitnte  a  lack  of 
management  attentfon  to,  and  control  of,  the 
radntkm  safMy  program,  nd  wore 
approprialely  damified  in  the  aggregate  at 
SeWity  Levd  IH;  and  (3)  the  licensee  did  not 
provide  an  adequate  basis  for  mitigatiaa  of 
the  civil  penalty. 

WRh  respecd  to  the  licensee  contentfon  that 
the  violations  (fid  not  involve  careless 
disregard  (m  the  part  of  the  RSO  and  ITI 
management,  the  NRC  (^included  that  the 
RSO,  and  not  ETI  asanagnBent,  acted  vrith 
(areleas  dinganL  As  shtad  in  the  Notke, 
the  RSO  indioiad  at  the  enfaicmnent 
oonfenoice  that  he  understood  the  need  for 
action  to  comply  with  the  requiremenie.  but 
jmst  did  not  get  around  to  completing  tlmse 
actions.  Further,  the  RSO  stated,  with  regard 
to  the  violation  involving  the  movement  of  a 
radiographic  device  in  an  unauthorized 
cooMaer,  that  he  understood  the 
requirement  for  ao  authorized  contains,  but 
believed  that  the  oostainer  febricated  for 
transport  was  safe  enough.  Thus,  the  failures 
here  to  ensure  that  licensed  activities  were 
conducted  in  accordamre  urith  NRC 
requirements,  vdten  the  RSO  was  fully  awrue  - 
of  the  NRC  requironents,  constitutes  careless 
disregard  on  the  part  of  the  RSO  and 
therefore  are  considered  willfid  within  the 
context  of  the  NRC  Enforcement  P(dicy. 

With  respect  to  the  licensee  contention  that 
the  claeeificatioa  of  violatioBs  at  SewHy 
Level  Ifl  was  extreme,  and  that  such 
(dswifictttkm  was  inappropri^  sin(»  they 
did  not  endanger  the  public  health  and 
safety,  the  NRC  also  disagrees  with  this 
licensee  contention.  A  tcr^  of  nine  violations 
were  identified  during  the  iaspeetton.  Some 
of  the  violations  involved  multiple  examples 
that  existed  over  an  extended  duratfon  which 
were  not  identified  and  corrected  by 
management  or  the  RSO.  Some  of  the 
violations  resulted  from  careless  disregard  on 
the  part  of  tiie  RSO,  as  already  descrilwd 
herein.  On  this  basis,  tim  NRC  (xincdudes  tirat 
the  violations  demonstrated  a  lack  of 
adequate  attention  to,  and  oversight  of,  the 
Radiation  Safety  Program  by  management 
and  the  RSO,  ai^  thetefore,  wwe 
appropriately  eda^fied  in  the  aggregate  at 
Swerity  Level  DL  This  coaclusion  is 
consistent  with  NRC  action  taken  in  the  past 
in  cases  similar  to  tltis  one.  Afihough  there 
may  not  have  been  any  actual  endangerment 
of  the  public  resnlting  frenn  tiiese  violatirnis, 
eueb  violetions  (am  create  the  potential  for 
UBaacaasary  aiqiosures  to  workers  aed 
membets  of  tits  public. 

The  licensee  (aotonds  that  the  ^aCC  shoold 
mitigate  the  (dvM  penalty  cm  tlu  basis  thet  (1) 
the  Severity  Level  in  rlassifi cation  was 
inappropriate,  and  a  lower  severity  level 
would  not  result  in  a  civil  penalty,  and  (2) 
it  lost  a  major  (nistomer  as  a  result  of  the 
enforcement  conference.  That  NRC  arrived  at 
the  proposed  civil  penalty  by  applying 
esc^tion/mitigation  factors  as  required  by 
the  NRC  Enfesninent  Policy.  ’The 
explanarioo  of  the  bases  for  tile  civil  peoaky 
was  described  ie  the  Notice.  The  lieeBaae’a 
bases  for  requesting  mitigatkm  hino  way 
relate  to  or  impact  the  implication  ef  tte 
escaktkig^mtrigaring  &c^.  Thecafon,  riace 


the  NRC  maintains  that  the  violations  ware 
appnqpriately  classified  at  Severity  Level  Bl. 
as  alrrady  described  herein,  the  licensee 
argument  does  not  provide  a  basis  for 
mitigation  ef  the  civil  penalty. 

3.  NRC  Conclusion 

The  NRC  concludes  tiut  the  licensee  has 
not  provided  an  a(le(piate  basis  for  mitigation 
of  the  civil  penalty.  Consequently,  tiie 
proposed  cfeil  penalty  in  tte  anunmt  of 
$7,500  should  be  irapoeed. 

(FR  Doc.  93-2376  Filed  2-1-93;  BAS  amj 
BUJJNO  CODE 


[Docks!  Non.  50-424  and  50-425] 

Georgia  Power  Co.,  el  el.; 

ConeWeralion  of  leauance  of 
Amandmantato  FacHfty  Operatir^ 
Ucarwaa^Propoaed  No  ^nifleant 
Hazarda  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  ILS.  Naelettr  Regukte^ 
Comraiaskm  {the  Commission}  is 
considering  issuance  of  amendments  to 
Facihty  (Relating  Liesnss  Nos.  NPF-68 
and  NPF-n  issu^  to  Ckorgia  Power 
(Company,  at  al.  (the  licensee),  for 
operation  of  the  Voglle  Electric 
Generating  Pknt,  Ifohs  1  and  2,  kx:ated 
in  Btirke  County,  Georma. 

The  proposed  amendments  would 
revise  Technical  Specification  (T^ 

5.3.1.  "Design  Features — Fuel 
Assemblies,”  in  accordance  witii  NRC 
Generic  Lettn^  (GL)  90-02,  "Altam^ve 
Retpiirements  for  Fuel  Assenddies  in  the 
Derign  Features  Section  of  Tetdmical 
Specificatkas,”  as  issued  February  1, 
1990,  and  supplemented  July  31, 1992. 
Specifically.  ^  amendments  would 
sapplement  TS  5.3.1  by  addii^  timt: 

Limited  substitutions  of  zirconium  alloy  or 
stainless  steel  filler  nxis  for  fuel  rods,  in 
accordance  with  NROapproved  applications 
of  fuel  rod  Goafiguntions,  may  be  U8e(L  Fuel 
assemblies  shall  be  liaiked  to  those  feel 
designs  that  have  been  analyzed  with 
api^cafaie  NRC  riaff-appioved  cedes  and 
m^cxls,  and  riiown  1^  tests  or  anal]rs8s  to 
comply  with  all  foel  safety  design  bases.  A 
limited  number  of  lead  test  assemblies  that 
have  not  completed  representative  testing 
may  be  pla(»d  in  non-nmiting  core  regions. 

In  GL  90-20,  the  provided 
guidance  for  a  line4tam  change  to  TS 
5.3.1.  The  change  {Nrovidee  flexibility  in 
the  tepair  of  foel  easendilies  containing 
damaged  and  leaking  foel  rode 
reconstituting  the  aseeraldies  and 
provides  for  contfitional  use  of  lead  test 
assemblies  withont  prior  NRC  approvaL 

Before  issuance  ot  the  ptt^msea 
license  amendmenL  the  Commission 
will  have  made  fiiniings  lequiied  by  the 
Atonic  Ebm^  Act  1954,  as  amended 
(the  Act)  md  the  Cknaussion’s 
reguktiona. 
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The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  lO  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firam 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazi^s  consideration,  which  is 
presented  below: 

The  proposed  change  to  the  Technical 
Specifications  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
it  will  result  in  a  change  to  any  of  the 
process  variables  that  mi^t  Initiate  an 
accident  The  operating  limits  will  not  be 
changed  and  the  analysis  methods  to 
demonstrate  operation  within  the  limits  will 
remain  in  accordance  with  NRC-approved 
methodology.  Other  than  the  changes  to  the 
fuel  assemblies,  there  are  no  physical 
changes  to  the  plant  associated  with  this 
Technical  Specification  change.  The 
consequences  of  an  accident  previously 
evaluated  will  not  be  increased  because  the 
safety  analyses  to  be  performed  for  each  cycle 
will  continue  to  demonstrate  compliance 
with  all  fuel  safety  design  bases.  The  ability 
to  remove  potentially  leaking  fuel  rods 
should  result  in  a  reduction  in  the 
radiological  consequences  of  any  transients 
or  accidents. 

This  change  to  the  Technical 
Specifications  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  because  it 
will  only  affect  the  assembly  configuration 
and  will  be  limited  to  NRC-approved 
applications  of  fuel  rod  configurations.  The 
other  aspects  of  plant  design,  operation, 
limitations  and  responses  to  events  will 
remain  unchanged. 

The  use  of  stainless  steel  or  zirconium 
alloy  filler  rods  in  fuel  assemblies  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety  because  analyses  using  NRC-approved 
methods  will  be  performed  for  each 
configuration  to  demonstrate  continued 
operation  within  the  limits  that  assure 
acceptable  plant  response  to  accidents  and 
transients.  These  analyses  will  be  performed 
using  NRC-approved  methods  that  have  been 
approved  for  application  to  the  fuel 
configuration. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standees  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  ’The  (^mmission  will 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Iteview  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
fi'om  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  maybe  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  ’The  filling  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  3, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  fadlitv  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Burke  County  Public  Library,  412 
Fovurth  Street,  Waynesboro,  Georgia 
30830.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  _ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  {ball  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 


results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  ’The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  (he  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  schediiled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  almve. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Eacb  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  ’The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  'The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  me 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 
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If  a  hearing  is  requested,  the 
CeBMHiaeien  will  inake  a  final 
determinatioB  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  datarmination  will  sotvs  to  decide 
when  the  hearing  ia  held. 

If  the  final  detsnnination  is  that  the 
amendment  request  involves  no 
significant  hax^s  consklMation,  the 
Commission  may  issue  the  amandmeiU 
and  make  it  inunediately  efiective, 
notwithstmding  the  request  for  a 
hearing.  Any  hearing  held  would  taka 
place  ^tar  issuance  of  the  amendment. 

If  the  fin^  detennimdion  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  woxild  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
Autdovm  of  the  faclKty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  vtill 
publish  m  the  Federal  Register  a  notice 
of  issuance  and  provide  fix  opportunity 
for  a  hearing  aft^  issuunce.  'Hk 
Commissiop  expects  that  the  need  to 
take  this  acticm  will  occur  very 
infireqaenlly. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  tl.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Dodmting  and  Services  Bianudi,  v  may 
be  deHve^  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Wadungton^DC 
20555,  by  the  ^)ove  date.  Where 
petitions  aae  filed  dining  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toU-£^  teleplmne 
caU  to  Western  Union  alt  l-(800l  248- 
5100  (in  Missouri  l-«00l  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  followaig  message 
addressed  to  David  B.  MaUhews: 
Petitioner’s  name  and  telephone 
manber,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Ragister  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 


CommissioB,  Washington.  DC  20SS, 
and  to  Art  Dondiy,  Eiquini.  *miutinan 
Scodars,  NationsBank  Pku^  suits  5200, 
600  Peachtxes  Street,  Atlanta,  Georgia, 
attorney  for  the  licensae. 

Nontimely  filings  of  petitions  fior 
leave  to  intervene,  amended  petitions, 
sapplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
abespt  a  determination  by  the 
ComndssioB,  the  presiding  office  or  die 
presiding  Atomic  Safirty  mid  Licensing 
Board  tb^  the  petition  aaid/or  request 
should  be  granted  based  upon  a 
balancing  ^  the  factors  specified  in  10 
CFR  2.714(aMl)  {i)-(v)  and  2.714(d). 

For  furt^  details  with  respect  to  this 
action,  see  the  apptic^on  for 
amendments  dated  November  5, 1992, 
whidi  is  available  for  public  infection 
at  the  Commission’s  Public  Document 
Room,  die  Gelman  Builtfing,  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  tlto  Burke  County  Public 
Library,  412  Fourth  Street,  Waynesboro, 
Georgia  30830. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  January  1993. 

Darl&Haod, 

Project  Maaagar.  Project  Directorate  US, 
Division  of  Reactor  Project — I/II,  Office  of 
Nuclear  Raactor  Regulation. 
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[Docket  No.  50-28S] 

Omnhn  PuMfe  Power  Dietrict; 
Coneidnration  of  loeunnco  of 
Amendment  toFecMfy  Opersting 
Ucenee,  Propoeed  No  Significant 
Hazarde  Gonaideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  (^reratiag  Licoose  No. 

40  issued  to  Omaha  Public  Powm 
District  for  operation  of  the  Fort 
Calhoun  Statioa,  Unit  1  located  in 
Washington  Cotmty,  Nebra^. 

The  proposed  amendment  would 
allow  die  fuel  rack  storage  capacity  in 
the  Spent  Fuel  Pool  to  be  increased  to 
provide  storage  for  1083  assemblies. 

Before  issuance  of  the  prcqMJsed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  mads  a 
proposed  d^ermination  that  the 
amendmmit  request  involves  no 
significant  hazards  consideration.  Under 
the  Coauoisskm’s  regulations  in  10  CFR 


50.92,  this  means  dMt  (^ration  of  fbe 
facility  in  accordance  ymti  the  pn^)osed 
amendment  would  not  (1)  invt^ea 
signifirant  increase  in  the  probability  or 
canse(pience8  of  an  accident  previously 
evahiated;  or  (2)  craete  the  possibility  m 
anew  or  diOnunt  kind  of  accidrat  bom 
any  acddent  previously  evaluated;  or 
(3)  involve  a  significant  reductioa  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licmisaa  h«w  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  consideraitioD,  vdiich  is 
presented  below: 

The  proposed  changes  do  not  involve 
significant  hazards  considerations  because 
operation  of  the  Fort  Calhoun  Station  Unit 
No.  1  in  accordance  with  these  changes 
would  not:  - 

(1)  Invehra  a  Significant  Inctaaae  hi  tka 
Prohri^ity  ar  Cenaagnencea  of  an  Accident 
Pravionaly  Evilaated 

fai  the  course  of  the  analysis,  the  following 
potential  accident  scenarios  have  been  * 
considered: 

a.  A  spent  foel  assembly  drop  in  the  Spent 

Fuel  Pool  (SFP) 

b.  Loss  of  SFT  cooling  system  flow 

c.  A  seismic  event 

d.  A  spent  foel  cask  drop 

e.  A  construction  accident 

Probability  of  on  Accident 

The  increased  storage  capacity  of  die  SFP 
has  been  analyzed  for  the  exisdi^  fuel 
handling  equipment  and  procedmm,  SFP 
cooling  systwn,  and  seismic  events.  No  cask 
movement  is  contemplated  as  part  of  diis 
modification.  The  Auxiliary  Building  crane 
will  be  used  to  bring  die  racks  into  the 
Auxiliary  Builtfing.  Thus,  the  proposed 
modification  does  not  increase  the 
probability  of  any  of  the  first  four  accidents. 

Wi^  regard  to  the  construction  accident, 
the  Techniced  Specifications  prohibit  loads 
heavier  than  the  weight  of  a  single  spent  foel 
assembly  phis  CEA  ^ntrol  Element 
Assembly],  and  the  tool  for  moving  diat 
assembly,  from  being  carried  over  foel  stored 
in  the  SFP.  All  work  in  the  SFP  area  will  be 
controlled  mid  performed  hi  strict 
accordance  with  specific  written  procedures 
and  achninistrative  controls  to  preciude  die 
movement  of  a  rack  dkectly  over  any  foel. 
Therefore,  the  probability  ^  occurrence  of  a 
coaetruction  accident  is  not  significsnHy 
inaeased  as  a  result  of  the  piroposed 
reracking. 

In  addition,  §§5.1.1, 5.1.2  and  5.1.6  of 
NUREG-0612,  entided  “Control  of  Heavy 
Loads  at  Nuclear  Power  Plants’’,  provide 
guidance  fm  heavy  load  handling  operations 
pursuant  to  a  spent  foel  storage  rack 
replacement.  S^ion  5.1.2  provides  four 
alternatives  for  assuring  the  safe  handling  of 
heavy  loads  during  a  foel  storage  rack 
replacement  Alteniative<(l)  of  Section  S.1.2 
provides  that  the  control  ^  heavy  loads 
guidelines  can  be  satisfied  by  establishing 
that  the  potential  for  a  heavy  load  drop  is 
extremely  small. 

The  Auxiliary  Buikfeig  overhead  electric 
crane  withialHl  load  capacity  of  75  tons  wiH 
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be  used  for  the  reracking  operation.  The 
maximum  vreight  of  an  individual  new  rack 
OT  existing  rack  is  leu  than  10  tons.  The 
weight  of  the  lifting  fixture  is  leu  than  2 
tons,  which  results  in  a  minimum  factor  of 
safety  of  6.25.  In  additicm,  the  crane  system 
and  ^e  lift  rig  to  be  employed  in  the  rerack 
operation  are  single-failure  proof.  Therefore, 
the  potential  for  crane  failure  is  extremely 
low  and  alternative  (1)  of  %  S.1.2  of  NURBG- 
0612  is  satisfied. 

Accordingly,  the  proposed  modification 
does  not  involve  a  rignificant  increase  in  the 
probability  of  a  load  drop  accident  since 
NUREG-0612  guidelines  for  defense-in-depth 
to  prevent  load  drop  accidents  have  been 
satisfied. 

Potentia]  Consequences  of  an  Accident 

The  consequences  of  a  spent  fuel  auembly 
drop  in  the  SFP  were  evaluated  and  it  was 
found  that  the  critically  acceptance  criterion, 
kefi  £  0.95,  is  not  violated.  In  addition,  it  was 
found  that  there  was  no  significant  change  in 
the  radiological  consequences  of  a  fuel 
assembly  drop  from  the  previous  analyses. 

The  analyses  found  that  the  calculated  doses 
are  well  within  10  CFR  part  100  guidelines. 
The  results  of  an  analysis  show  foat  a 
dropped  spent  fuel  assembly  on  the  racks 
will  not  distort  the  racks  such  that  they 
would  not  perform  their  safety  function. 

Thus,  the  consequences  of  this  type  of 
accident  are  not  significantly  changed  from 
the  previously  evaluated  spent  fuel  assembly 
drops. 

The  consequences  of  a  loss  of  SFP  cooling 
system  flow  have  been  evaluated  and  it  was 
found  that  sufficient  time  is  available  to 
{Hovide  an  alternate  means  for  cooling  in  the 
event  of  a  complete  failure  (rf  the  cooling 
system.  Thus,  consequences  of  this  type 
accident  are  not  significantly  increased  from 
previously  evaluate  loss-of-cooling  system 
flow  acd^nts. 

The  consequences  of  a  seismic  event  have 
been  evaluated.  The  new  racks  will  be 
designed  and  fabricated  to  meet  the 
requirements  of  applicable  portions  of  the 
NRC  Regulatory  Guides  and  published 
standards.  The  new  free-standing  racks  are 
designed,  as  are  the  existing  racks,  so  that  the 
integrity  of  the  racks  and  the  pool  structure 
is  maintained  during  and  after  a  design  basis 
seismic  event.  Thus,  the  consequences  of  a 
seismic  event  are  not  increased  from 
previously  evaluated  events. 

The  consequences  of  a  spent  fiwl  cask  drop 
will  not  be  affected  by  the  replacement  of  the 
racks,  as  no  spent  fuel  cask  movement  is 
contemplated  as  part  of  this  modificaticm. 
OPPD  [Omaha  Public  Power  District]  does 
not  presently  utilize  or  own  a  spent  fuel 
sample  cask  or  spent  fuel  shipping  cask.  If 
such  casks  were  to  be  utilized  the  single- 
feilure-proof  main  hook  of  the  Auxiliary 
Building  Crane  would  be  used  to  move  these 
casks.  In  addition,  electrical  interlocks  are 
installed  which  preclude  travel  of  the  main 
hook  over  the  spent  fuel  pool  (NUREG-0612). 
The  likelihood  of  occurrence  of  a  cask  drop 
is  greatly  reduced  through  these 
considerations.  Heavy  Lrad  paths  have  been 
proposed  to  circumvent  carr]ring  a  cask  over 
spent  fuel.  Thus  the  need  for  consideration 
of  a  radiological  release  impact  of  a  cask  drop 


accident  is  obviated.  OPPD  concludes  that  an 
analysis  of  die  radiological  consequences  of 
a  cask  drop  accident  is  not  required. 

The  consequences  of  a  omstruction 
accident  have  been  omsidered.  A  heavy  load 
will  not  be  carried  in  tlw  SFP  area  until  all 
fuel  in  the  pool  has  decayed  for  a  minimniw 
of  two  months.  This  provides  sufficient  time 
for  decay  of  gaseous  radionuclides  in  the  fuel 
(gap  activity)  such  that  an  assumed 
accidental  release  of  gases  from  damage  to  all 
stored  fuel  assemblies  would  result  in  a 
potential  off-site  dose  less  dian  10%  of  10 
CFR  part  100  limits.  In  addition,  load  padis 
were  evaluated  in  accordance  with  the 
Criteria  contained  in  NUREG-0612  and 
found  to  be  acceptable.  It  is  concluded, 
therefore,  that  the  consequences  of  a 
construction  accident  are  not  significantly 
increased  frcnn  previously  evaluated  events. 

Therefore,  it  fe  concluded  that  the 
proposed  amendment  to  replace  the  spent 
fuel  racks  in  the  SFP  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  tfie  Possibility  of  a  New  or 
Different  Kind  of  Accidmt  From  any 
Accident  Previously  Evaluated 

The  proposed  modification  was  evaluated 
in  acct^ance  with  the  guidance  of  the  NRC 
Position  Paper  entitled,  “OT  Position  for 
Review  and  Acceptance  of  Spent  Fuel 
Storage  and  Handling  Applications”, 
appropriate  NRC  Regulatory  guides, 
appropriate  NRC  Standard  Review  Plans,  and 
approi»iate  industry  codes  and  standards.  In 
addition,  several  previous  NRC  Safety 
Evaluation  Reports  for  rerack  applications 
similar  to  this  proposed  modification  have 
been  reviewed. 

No  unproven  technology  will  be  utilized 
either  in  the  construction  {Hocess  or  in  the 
analyticai  techniques  necessary  to  [ustify  the 
planned  foel  storage  expansion.  In  feet,  the 
basic  reracking  technology  in  this  instance 
has  been  developed  and  demonstrated  in 
over  80  applications  for  fuel  pcml  capacity 
increases  previously  approved  by  the  NRC. 

Based  upon  the  foregoing,  it  is  concluded 
that  the  proposed  reracking  does  not  create 
the  possibility  of  a  new  or  different  type 
accident  frxHn  any  accident  previously 
evaluatecL 

(3)  Involve  a  Significant  Reduction  in  a 
Margin  of  Safety 

Nuclear  Criticality  Considerations 

The  established  acceptance  criterion  for 
(Titicality  is  that  the  neutron  multiplicatkm 
factor  in  spent  fuel  pools  shall  be  less  than 
or  equal  to  0.95,  including  all  uncertainties, 
under  all  conditions.  This  margin  of  safety 
has  been  adhered  to  in  the  criticality  analysis 
methods  for  the  new  rack  design. 

The  methods  used  in  the  criticality 
analysis  conformed  to  the  applicable  portions 
of  the  appropriate  NRC  gui(lanc»  and 
industry  codes,  standards,  and  specifications, 
as  listed  in  the  Licensing  Report.  In  meeting 
the  acceptance  criteria  cadticality  in  the 
SFP,  sudi  that  k^  is  always  less  than  0.95, 
including  uncertainties  at  a  95%/95% 
probability/ccmfidence  level,  the  proposed 
amendment  does  not  involve  a  significant 


reduction  in  the  margin  of  safety  fi»  nuclear 
criticality. 

Thermal-hydraulic  Consideratioiu 

Conservative  methods  vreie  used  to 
calcnilate  the  maximum  fuel  cladding 
temperature  and  the  increase  in  temperature 
of  the  water  in  the  SFP.  The  thermal- 
hydraulic  evaluatiem  used  the  methods 
previously  emplo3red  for  evaluations  of  the 
present  spent  mel  racks  to  demonstrate  that 
the  margins  of  safety  for  pool  temperatures 
are  maintained.  The  proposed  mcxiification 
will  increase  the  heat  load  in  the  SFP.  The 
evaluation  shows  that  the  existing  SFP 
system  will  maintain  the  bulk  pcxrl  water 
temperature  below  140  "F.  Thus,  a  margin  of 
safety  exists  such  that  the  maximum 
allowable  temperature  for  bulk  boiling  is  not 
exceeded  for  die  calculated  increase  in  poo) 
heat  load.  The  evaluation  also  shows  that 
maximum  local  water  temperature  along  the 
hottest  fuel  assembly  is  below  the  nucleate 
boiling  condition  value.  Thus,  there  is  no 
significant  reduction  in  the  margin  of  safety 
for  thermal-hydraulic  or  spent  foel  cooling 
concerns. 

Mechanical,  Material  and  Structural 
Considerations 

The  main  safety  function  of  the  spent  fuel 
pool  and  the  raclu  is  to  maintain  the  spent 
foel  assemblies  in  a  safe  omfiguration 
through  all  normal  or  abnormal  loadings. 
Abnormal  loadings  which  have  been 
considered  are  the  effect  of  an  earthquake, 
the  impact  due  to  a  spent  foel  cask  (htip,  the 
drop  of  a  spent  foel  assembly,  or  the  drop  of 
any  object  used  in  the  rerack  modification. 
The  mechanical,  material,  and  structural 
design  of  the  new  spent  fuel  racks  is  in 
accordance  with  applicable  portions  of  "OT 
Position  for  Review  and  Acceptance  of  Spent 
Fuel  Storage  and  Handling  Applications”, 
dated  April  14, 1978,  as  modified  January  18, 
1979;  Standard  Review  Plan  §3.8.4;  and 
other  applicable  NRC  guidance  and  industry 
codes.  The  rack  materials  used  are 
compatible  with  the  SFP  and  the  spent  foel 
assemblies.  The  structural  considerations  of 
the  new  racks  address  margins  of  safety 
against  tilting  and  deflection  or  movement, 
such  that  the  racks  do  not  impact  each  other 
in  the  cellular  region  during  the  postulated 
seismic  events.  In  addition,  the  spent  foel 
assemblies  remain  intact  and  no  criticality 
concerns  exist.  Thus,  the  margins  of  safety 
are  not  significantly  reduced  by  the  proposed 
rerack. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  (Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  wUl  be 
considered  in  making  any  final 
determination.  The  (^mmission  will 
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not  normally  make  a  final  determination 
imless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Pubbcations  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20S5S,  and  should  cite  the 
publication  date  and  page  nrimber  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  maybe  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  4, 1993,  the  licensee  may 
file  a  request  for  a  hearing  vdth  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Dooiment  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  W. 
Dale  Clark  Library,  215  South  15th 
Street,  Omaha.  Nebraska  68102.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boa^  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714,  a  petition  for  leave  to 
intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  bo 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  ’The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  ^al 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  haz^s  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportxmity 
for  a  hearing  after  issuance,  l^e 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  r^[uest  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toU-firee 
telephone  call  to  Western  Union  at  1- 
(800)  248-5100  (in  Missouri  l-(800) 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  N1023  and  ffie  following 
message  addressed  to  John  T.  Larkins: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  LeBoeuf,  Lamb,  Leiby,  and 
MacRae,  1875  Connecticut  Avenue, 
NW.,  Washington,  DC  20009-5728, 
attorney  for  the  licensee. 

Nonumely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
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for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFK  2.714(a)(1)  (i)-(v)  and  2.714(d). 

The  Commi^on  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
idling  vrithin  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  is  authorized  to  use 
hybrid  hearing  procedures  with  respect 
to  “any  matter  which  the  Ccmimission 
determines  to  be  in  controversy  among 
the  parties.*’  The  hybrid  procedures  in 
section  134  provide  for  oral  argument 
on  matters  in  controversy,  preceded  by 
discovery  under  the  Commission’s 
rules,  and  the  desimation,  following 
argument,  of  only  inose  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law,  to  be  resolved  in  an 
adjudicatory  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  found  to  meet  the 
criteria  of  section  134  and  set  for 

The  llommissionT^es 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2,  subpart  K, 
“Hybrid  Hearing  Pro^dures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors”  (published  at  50  FR 
41662  (October  15. 1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  imder 
10  CFR  2.1109.  To  be  timely,  die  remiest 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  (As  outlined 
above,  the  Commission’s  rules  in  10 
CFR  part  2.  subpart  G  continue  to 
govern  the  filing  of  requests  for  a 
hearing  or  petitions  to  intervene,  as  well 
as  the  admission  of  contentions.)  The 
presiding  officer  shall  grant  a  timely 
r^uest  for  oral  argument.  The  presiding 
officer  may  grant  an  untimely  request 
for  oral  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
revest  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procediues  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 


no  part  to  the  mt)ceeding  requests  oral 
argument,  or  if  all  untimely  requests  for 
oim  argument  are  denied,  then  the  usual 
procedures  in  10  CFR  part  2,  subpart  G 

further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  7, 1992, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  W.  Dale  QaA  Library,  215 
South  15th  Street.  Omaha,  Nebraska 
68102. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  January  1993. 

For  the  Nuclear  Regnlatory  Commiaeion. 
Georsa  T.  Hidibaid. 

ActiiigIMnctor,Prt4BctDm)ctoratgIV-t, 
Division  of  Reactor  Profects-^-in/JV/V,  Office 
of  Nuclear  Reactor  Relation. 

[FR  Doc.  93-2377  Filed  2-1-93;  8:45  am) 
aajjNO  coot  78w-ei-M 


[Docket  No.  030-31765;  Licenae  Na  37- 
28540-01;  EA  93-006] 

Ontor  Suspending  UceoM  (Effective 
Immediately) 

In  the  Matter  of  Oncology  Services 
Corporation,  Harrisburg.  Pennsylvania 

I. 

Oncology  Services  Corporation 
(Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  37-28540-01 
(Licensee)  issued  by  the  Nuclear 
Regulatory  Commission  (NRCor 
Conunission)  pursuant  to  10  CFR  parts 
30  and  35.  The  License  authorizes 
possession  and  use  of  over  500  curies  of 
iridium-192  as  sealed  sources  for  use  in 
brachytherapy  remote  afterloaders  for 
the  treatment  of  humans  at  several 
specified  facilities  located  within  the 
State  of  Pennsylvania.  The  License  was 
originally  issued  on  August  3, 1990,  and 
is  due  to  expire  on  August  31, 1995.  The 
License  names  Dr.  David  E. 

Cunningham  as  the  Radiation  Safety 
Officer  (RSO).  The  duties  and 
responsibilities  of  the  RSO  are  set  forth 
in  (he  License  and  in  10  CFR  35.21(b). 

n. 

On  December  1. 1992.  the  NRC  Region 
I  Office  was  notified  of  an  incident 
involving  the  loss  of  a  3.7  curie  iridium- 
192  source  from  the  Licensee’s  Indiana, 
Pa.  facility  (Indiana  Regional  Cancer 
(Center)  on  November  16, 1992.  It  was 
subsequently  detormined  that  the 
source,  whi^  was  connected  to  the 
metal  drive  wire  on  an  Omnitron  2000 
High  Dose  Rate  (HDR)  remote 
afterloader  machine,  had  broken  off 


dming  a  patient  treatment  The  machine 
directs  the  source  into  catheters  placed 
in  a  patient  and  retrieves  the  source  at 
the  conclusion  of  the  treatment  via  the 
drive  wire.  When  the  source  became 
disconnected,  it  remained  in  one  of  the 
catheters  in  the  patient  for 
approximately  91  hours.  During  that 
time  period,  the  patient  incurred  a 
radiation  dose  estimated  at  greater  than 
one  million  rads  to  the  wall  of  the 
boweL 

When  the  radiation  therapy 
technologists  at  the  Indiana  Regional 
Cancer  Center  operated  the  machine  to 
insert  the  radioactive  source  into  the 
last  of  five  patient  catheters  involved  in 
the  treatment,  the  machine  gave 
numerous  “error”  messages.  Tire 
technologists  next  operated  the  madiine 
to  insert  a  nonradioactive  source  wire 
into  the  catheter  in  an  attempt  to  clear 
any  potential  constriction.  At  some  time 
during  the  time  the  machine  was 
indicating  error  messages,  the  area 
radiation  monitor  alarmed  with  a 
flashing  red  li^t  althou^  the  source 
was  not  then  thought  to  m  in  use.  A 
technologist  informed  the  attending 
physician  of  the  difficulties  with  tM 
treatment  and  that  the  alarm  had 
flashed.  The  physician,  who  is  an 
authorized  user  named  on  the  NRC 
license,  went  into  the  room  to  examine 
the  patient.  The  physician  directed  the 
teclmologists  to  terminate  the  treatmmrt 
and  disconnect  the  patient  from  the 
HDR  machine. 

License  Condition  17  requires  that  a 
radiation  monitor  be  mounted  on  the 
wall  and  remain  in  place  as  a  means  of 
verifying  the  source  location.  Fiirther, 
failiue  of  the  radiation  monitor  requires 
termination  of  treatment  until  the 
monitor  is  repaired  and  no  personnel 
will  be  permitted  to  enter  t^  room 

without  a  portable  survey  meter  or _ 

audible  dosimeter.  In  addition,  10  CFR 
20.20(b)  requires  that  the  Licensee  make 
such  surveys  as  (1)  may  be  necessary  to 
comply  with  the  regulations  in  10  QR 
part  20  and  (2)  are  reasonable  under  the 
circumstances  to  evaluate  the  extent  of 
radiation  hazards  that  may  be  present. 

In  direct  violation  of  these 
requirements,  and  even  though  a 
calibrated,  operational  survey  meter  has 
avail^le  in  the  immediate  vicinity, 
neither  the  physician  nor  the 
technologists  utilized  an  audible 
dosimeter  or  survey  meter  upcm 
entering  the  room,  when  they 
apparently  believed  that  the  area 
radiation  monitor  had  malfunctitmed 
and  signaled  a  false  alarm.  In  spite  of 
the  obvious  difficulty  encountered  vrith 
the  treatment,  these  individuals  also  did 
not  survey  the  patient  following 
discontinuation  of  the  treatment  to 
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assure  that  all  sources  had  been 
removed  from  the  patient. 

In  violation  of  10  CFR  19.12,  the 
radiation  therapy  technologists  bad  not 
been  trained  in  die  use  of  a  survey  meter 
and  did  not  know  when  to  use  a  survey 
meter  or  how  to  interpret  the  readings 
of  a  survey  meter  to  determine  the 
presence  of  a  radioactive  source  in  the 
patient  or  in  the  area. 

The  patient,  whose  body  still 
contained  the  catheter  with  the 
radioactive  source  lodged  inside  it,  was 
returned  to  a  nearby  nursing  home.  At 
the  nursing  home,  the  catheter 
containing  the  source  became  loose  and 
dislodged  itself  from  th^atient’s  body 
on  November  20, 1992.  The  catheter, 
with  the  source  still  in  it,  unknowingly 
was  initially  placed  in  a  biological 
waste  bag  which  was  stored  with  other 
biomedi^  waste  in  a  room  at  the 
nursing  home  and  was  subsequently 
placed  in  a  storage  shed  behind  the 
nursing  home.  Gto  November  25, 1992, 
the  biomedical  waste  containing  the 
radioactive  source  was  collected  by  a 
waste  carrier  and  transported  to  a 
disposal  facility  where  the  sovurce  was 
detected  when  a  radiation  alarm 
soimded. 

The  patient  expired  on  November  21, 
1992.  Regardless  of  the  specific  cause  of 
death  in  this  case,  the  amount  of 
radiation  received  by  the  patient  was 
significant.  Numerous  other  individuals 
including  health  care  workers,  visitors, 
sanitation  workers,  and  other  members 
of  the  general  public,  were  exposed  to 
unnecessary  radiation  as  a  result  of  this 
event. 

m. 

On  December  1, 1992,  NRC  initiated 
an  inspection  to  review  the  Licensee’s 
actions.  On  December  2, 1992  a 
Confirmatory  Action  Letter  (CAL  1-92- 
016)  was  issued  to  the  Licensee  to. 
among  other  things,  confirm  its 
commitment  to  suspend  use  of  the  HDR 
at  the  Indiana  Regional  Cancer  Center 
for  patient  treatment  imtil  specifically 
authorized  by  NRC  to  resume  use  of  the 
HDR.  The  CAL  stated  that  its  issuance 
did  not  preclude  issuance  of  further 
actions.  On  December  3, 1992,  NRC 
established  an  Incident  Investigation 
Team  to  review  this  event. 

On  December  8, 1992,  NRC  conducted 
unannoimced  inspections  at  two  of  the 
Licensee’s  facilities,  the  Licensee’s 
Exton  Cancer  Center,  Exton,  Pa.  (Exton), 
and  the  Mahoning  Valley  Cancer  Center, 
Lehighton,  Pa.  (Lehighton).  These 
inspections  included  reviews  of  the 
organization  and  scope  of  licensed 
activities,  training  of  personnel,  posting, 
instrumentation,  personnel  monitoring, 
HDR  afterloader  operations,  and  the 


Licensee’s  Quality  Management  (QM) 
pnKpram.  The  finmngs  of  this  inspection 
included: 

A.  Dr.  Cunningham,  who  is  the  RSO 
named  on  the  License,  had  not  visited 
the  Lehighton  facility  in  the  past  6-9 
months. 

B.  Dr.  David  J.  Moylan,  Medical 
Director  of  the  Lehi^ton  facility  and  an 
authorized  user  named  on  the  License, 
indicated  that  he  had  not  read  the  terms 
and  conditions  of  the  License  and  was 
not  aware  that  Dr.  Cimningham  was  the 
RSO  named  on  the  License. 

C.  At  the  Exton  and  Lehighton 
facilities,  the  Licensee  fail^  to  provide 
training  to  the  radiation  therapy 
technologists  in  the  requirements  of  the 
License  conditions  and  of  the  NRC 
regulations  as  required  by  10  CFR  19.12. 
Copies  of  the  documents  incorporated 
into  the  License  by  reference  were  not 
available  to  the  individuals  at  the 
Lehighton  facility  as  required  by 
Conation  17  of  ^e  License. 

D.  Emergency  training  provided  to  the 
radiation  ^erapy  technologists  at  the 
Exton  and  Lehi^ton  facilities  did  not 
include  a  “Simulation  Emergency’’  (i.e., 
“dry  run’’)  of  the  source  not  retracting 
at  the  end  of  a  treatment  as  required  by 
Condition  17  of  the  License. 

E.  At  the  Exton  facility,  emergency 
procedures  were  not  posted  at  ^e 
console  of  the  HDR  afterloader  as 
required  by  the  License. 

F.  At  both  the  Exton  and  Lehighton 
facilities,  the  key  to  activate  the  Linear 
accelerator  and  the  key  to  activate  the 
HDR  imit  were  not  on  the  same  key  ring 
so  as  to  prohibit  the  simultaneous 
activation  of  both  units  within  the  same 
room  as  required  by  Condition  17  of  the 
License.  Instead,  the  key  to  each  imit 
was  left  in  the  respective  console  of  that 
imit. 

G.  The  staff  of  the  Exton  facility  was 
not  aware  of  the  specifics  of  the 
Licensee’s  Quality  Management 
program. 

Additionally,  although  the  physicists 
at  the  Exton  and  Lehighton  facilities  are 
key  personnel  who  bear  responsibility 
for  avoiding  or  preventing  the 
recurrence  of  an  event  such  as  the 
November  16  event  described  in  Section 
n  above,  the  inspectors  determined  that 
these  individuals  did  not  learn  of  the 
event  via  an  appropriate  corporate 
radiation  safety  commimication,  but 
instead  learned  about  the  event  through 
the  coverage  in  the  news  media. 

On  December  14, 1992,  NRC  Region  I 
issued  a  Confirmatory  Action  Letter 
(CAL  1-192-020)  to  the  Licensee’s 
president  wherein  the  Licensee 
committed  to:  (1)  Have  independent 
audits  of  the  radiation  safety  program, 
(2)  provide  a  corrective  action  plan,  (3) 


clarify  the  reporting  and  oversight 
responsibilities  of  tne  corporate  RSO,  (4) 
conduct  training  on  radiation  safety  and 
routine  and  emergency  operations  of  the 
HDR  machines,  and  (5)  communicate  to 
its  staff  management  eimectations  for 
operating  the  HDR  mad^es  and  the 
specifics  and  significance  of  recent 
failures  of  these  machines.  The  CAL 
stated  that  its  issuance  did  not  preclude 
issuance  of  further  actions. 

On  December  11, 1992,  the  Licensee 
requested  that  it  be  allowed  to  resume 
patient  treatment  with  the  HDR  at  the 
Indiana  facility.  This  request  was  made 
because  patients,  whose  palliative 
treatments  had  been  discontinued  as  a 
result  of  the  December  2, 1992  CAL, 
were  in  need  of  relief  from  pain  and 
suffering  through  treatment  with  this 
modality.  By  letter  dated,  December  15. 
1992,  the  NRC  approved  resumption  of 
treatment  with  a  HDR  afterloader 
provided  that  the  Licensee  had  taken 
the  actions  specified  in  NRC  Bulletin 
92-03,  December  8, 1992. 

IV. 

Following  the  NRC  inspection  at  the 
Exton  and  Lehighton  facilities  and  the 
issuance  of  the  December  14, 1992  CAL, 
the  NRC  learned  that  the  Licensee’s  RSO 
communicated  with  the  medical 
directors  of  the  Licensee’s  five  satellite 
facilities  by  letter  dated  December  18, 
1992.  The  letter  stated.  “It  is  not 
possible  for  Corporate  Administration  to 
supervise  your  radiation  safety  program 
on  a  routine  basis.”  In  the  letter.  Dr. 
Cunningham  sought  to  delegate  to  the 
Medical  Director/ Authorized  User  at 
each  of  the  satellite  facilities  the 
radiation  safety  officer  responsibilities 
that  are  assigned  to  Dr.  Cunningham 
under  the  terms  and  conditions  of  the 
License.  Dr.  Cunningham  also  stated  in 
the  letter  that  it  is  appropriate  for  the 
Medical  Director/ Authorized  User  to 
further  delegate  the  radiation  safety 
responsibilities  of  the  Medical  Dir^or/ 
Authorized  User  to  “the  technical 
support  including  the  physicists  and 
chief  technologist.” 

V. 

The  facts  described  above 
demonstrate  a  significant  corporate 
management  bre^down  in  the  control 
of  licensed  activities  wherein  key 
Licensee  employees  at  several  satellite 
facilities  do  not  know  the  requirements 
of  the  NRC  License,  do  not  have  access 
to  the  pertinent  License  documents,  and 
have  not  been  adequately  trained  in 
either  the  pertinent  regulatory 
requirements  or  the  procedures  and 
instrumentation  to  be  employed  to 
protect  themselves  and  offiers  from 
radiation  exposure.  ’This  problem  is  of 
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the  utmost  regulatory  concern  because  it 
contributed  to  a  situation  in  which  a 
patient  was  imknowingly  exposed  to  a 
si^ficant  level  of  radiation,  and  in 
which  numerous  members  of  the 
general  public  received  unnecessary 
radiation  exposure. 

In  addition,  the  corporate  RSO 
contributed  in  large  part  to  this  problem 
by  not  maintaining  an  adequate  physical 
presence  at  the  satellite  facilities;  fdling 
to  implement  appropriate  training 
programs  for  Licensee  employees, 
which  the  RSO  is  required  to  do  imder 
10  CFR  35.21;  and  failing  to  establish 
and  implement  a  periodic  corporate 
audit  program  to  identify  and  promptly 
correct  violations  to  ensure  compliance 
with  NRC  regulatory  requirements.  The 
corporate  now  seeks  to  delegate 
these  functions  in  violation  of  the 
License  to  the  managers  of  the 
individual  facilities  where  the  problems 
are  occurring  and  suggests  that  those 
managers,  in  turn,  delegate  the 
functions  further  down  the  chain  of 
command.  Therefore,  it  has  been 
concluded  that  the  Licensee’s  RSO  is 
not  willing  to  be  responsible  for  its 
radiation  safety  program  so  as  to  ensure 
that  the  radiation  safety  activities  are 
being  performed  in  accordance  with 
Conunission  requirements  in  the  daily 
operation  of  licensed  activities  as 
retired  by  10  CFR  35.21. 

Consequently,  while  NRC  is 
continuing  to  investigate  the  activities 
of  this  Licensee,  as  a  result  of  the 
information  available  to  date  and  the 
incident  in  which  an  iridium-192  source 
was  unknowingly  left  within  a  patient, 

I  lack  the  requisite  reasonable  assurance 
that  the  Licensee’s  current  operations 
can  be  conducted  under  License  No.  37- 
28540-01  in  compliance  with  the 
Commission’s  requirements  and  that  the 
health  and  safety  of  the  public, 
including  the  Licensee’s  employees  and 
patients,  will  be  protected.  Therefore, 
the  public  health,  safety,  and  interest 
require  that  License  No.  37-28540-01 
be  suspended  pending  the  results  of  the 
NRC  investigations  and  the  institution 
of  appropriate  corrective  actions  on  the 
part  of  the  licensee.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  that  the 
significance  of  the  circumstances 
described  above  is  such  that  the  public 
health,  safety,  and  interest  require  that 
this  Order  be  inunediately  effective. 

This  Order  supersedes  the  relief 

{)rovided  in  the  December  15, 1992 
etler. 

VI. 

Accordingly,  pursuant  to  sections  81, 
161b.  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission’s  regulations  in  10  CFR 


2.202  and  10  CFR  parts  30  and  35,  it  is 
hereby  ordered,  effective  immediately, 
that: 

License  No.  37-28540-01  is 
suspended  pending  further  CMler.  'This 
suspension  precludes  the  performance 
of  any  licensed  activity  af  any  of  the 
Licensee’s  facilities  authorize  by  the 
License.  The  Licensee  is  required  to 
place  all  licensed  material  in  a  locked, 
stored,  and  shielded  condition.  All 
other  requirements  of  the  License 
continue  in  force. 

The  Regional  Administrator,  Region  I. 
may,  in  writing,  relax  or  rescind  this 
order  upon  demonstration  by  the 
Licensee  of  good  cause. 

vn. 

In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  afiected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
imder  oath  or  affirmation,  spedfi^ly 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
this  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  of  the 
hearing  request  also  should  be  sent  to 
the  Dir^or,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  I, 
475  Allendale  Road,  King  of  Prussia. 
Pennsylvania  19406,  and  to  the 
Licensee,  if  the  hearing  request  is  by  a 
person  other  than  the  Licensee.  If  a 
person  other  them  the  Licensee  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  su^ 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  57 
FR  20194  (May  12, 1992),  the  licensee, 
or  any  other  person  adversely  affected 
by  this  Order,  may,  in  addition  to 


demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ^imd  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfoimded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  spiffed  in 
section  VI  almve  shall  be  final  20  days 
firom  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effef:tiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Cknnmission. 
Hugh  L.  Thompson,  )r.. 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

(FR  Doc.  93-2322  Filed  2-1-93;  8:45  am] 
BtLUNO  CODE  7SS0-«MI 


Atomic  Safety  and  Licensing  Board 

[DockM  Nos.  50-27&-OLA-2  and  50-323- 
OLA-2;  ASLBP  No.  92-660-03-OLA-2] 

Pacific  Gas  and  Electric  Company 
(Diablo  Canyon  Nuclear  Power  Plant, 
Units  1  and  2):  Notice  of  Hearing; 
Facility  Operating  Licenses  No.  DPR- 
80  and  DPR-82 

January  27, 1993. 

Before  Administrative  Judges:  Charles 
Bechhoefer,  Chairman,  Dr.  Jerry  R.  Kline, 
Frederick  J.  Shon. 

On  July  22, 1992,  the  Nuclear 
Regulatory  Commission  published  in 
the  Federal  Register  a  notice  of 
opportunity  for  hearing  with  respect  to 
proposed  operating-license  amendments 
that  would  extend  the  operating  licenses 
for  the  Diablo  Canyon  Nuclear  Power 
Plant,  Units  1  and  2.  located  in  San  Luis 
Obispo  County.  California,  to  recover  or 
recapture  into  the  licenses  the  period  of 
construction  of  the  reactors  (57  FR 
32571,  32575).  The  amendments  would 
extend  the  expiration  date  of  the  Unit  1 
license  from  April  23,  2008  to 
September  21.  2021,  and  the  expiration 
date  of  the  Unit  2  license  from 
December  9,  2010_to  April  26,  2025. 

One  request  for  a  hearing  and  petition 
for  leave  to  intervene,  filed  by  Sw  Luis 
Obispo  Mothers  for  Peace,  was  received 
On  ^ptember  10, 1992,  an  Atomic 
Safety  and  Licensing  Board  was 
established  to  rule  on  this  request/ 
petition  and  to  preside  over  the 
proceeding  in  the  event  that  a  hearing 
were  ordered.  57  FR  43035  (SeptemJser 
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17, 1992).  The  Liceiising  Board  is 

compris^  of  Dr.  ymrj  R.  Kline, 

Frederick  |.  Shoo,  ai^  Charles 
Bechhpefcr,  Chairman  of  the  Board. 

Altar  holding  a  prahaaring  oanimepca 
in  San  LuisOtopo,  Calilomia.  die 
Atosnic  SeSaty  ai^  Licensing  Board 
issued  a  Prahaaring  Ccniefel^  Order 
(LBP-e3-l)  on  January  21, 1993, 
granting  the  raqpaast/petition.  San  Lms 
Obispo  Mothers  for  Peacs  was  adnutted 
as  a  party  and.  pursuant  to  ks  request, 
the  State  of  CaliJamia  Public  Utilities 
Coauaissioa  wea  penuitisd  to 
partidpste  as  an  Sweated  State 
pursuant  to  10  CFR  2.715(c). 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  The 
hearing  is  authorized  by  10  CFH 
50.58(b)(2).  50.90  and  50.92.  Matters  at 
issue  are  the  two  safety  issues  accepted 
by  the  Licensing  Board  in  LBP-93-1. 

During  the  course  of  the  proceeding, 
the  Board  may  bold  further  prehearing 
conferences,  pursuant  to  10  CFR  2.752, 
as  well  as  eridentiary  hearing  sessions, 
at  times  and  places  to  be  hermfter 
announced,  through  notices  to  be 
published  in  the  Federal  Ragiater  and/ 
or  made  arailable  to  the  public  at  die 
Public  Document  Rooms. 

Supplemeiking  the  opportunity  afforded 
at  the  first  prehearing  conference, 
during  some  or  all  of  these  sesmons,  and 
in  accordance  with  10  CFR  2.715(a),  any 
person,  not  a  party  to  the  proceeding, 
wiU  be  permitted  to  make  a  limited 
appearance  statement  either  orally  or  in 
writing,  setting  forth  his  or  her  position 
on  the  issues.  These  statements  do  not 
constitute  testimony  or  evidence  but 
may  assist  the  Board  and/or  parties  in 
the  definition  of  issues  being 
considered.  The  number  of  pMscms 
making  wal  statements  and  the  time 
allotted  fm  each  ateteinent  may  be 
limited  depending  up<m  the  time 
avaiMile  at  various  sessions  and 
whether  or  not  the  pwson  seddng  to 
make  such  a  stafteinmt  previmisly  was 
permitted  to  do  so.  (Normrily,  orel 
statemmts  may  extend  for  up  to  five 
minutes.)  Written  statements  may  be 
submitted  at  any  time.  Persons  desiring 
to  make  a  ^it^  appearance  are 
requested  to  inform  the  C^ce  of  the 
Sectary,  Dodcating  and  Service 
Branch,  U.S.  Nuclear  Ragulatoiy 
Commission,  Wrahington,  DC  2055S.  A 
copy  of  such  statement  or  request 
sh^kl  also  be  served  on  the  Chairman 
of  ^  Licmsing  Board. 

Documents  relalad  to  this  proceeding 
are  on  fils  at  the  Local  Public  Document 
Room,  located  at  the  CaHfomia 
Polytedmic  State  Univetshy,  Robert  E 
Keimedy  Library,  Govenuuem 
Documents  and  Maps  DapaitnmnL  Sen 
Luis  Otu^m,  Galifcnnia  93407,  as  well 


as  at  dm  Commisdon’s  PuNic 
Doaonaot  Room,  the  Gelman  Building, 
2120  L  St..  NW..  Washington,  DC  20037. 
Bethesda,  Maryland,  January  27, 1993. 

Fm  the  Atomic  Safety  and  Licensing 
Board. 

rharWia  BecMmeftw, 

Chairman,  Administrative  Judge. 

[FR  Doc.  03-2378  Fifed  2-1-03;  8:45  am] 

aiujNQ  coK  nm  w-n 

Nodo  of  Amandwnt  Baoaipt  and 
Opportunity  lor  «  Healing;  Uoansa  No. 
Sub-1010;  Sequoyah  Fuale 
Corporation,  Gk>ra,  OK 

[Docket  No.  40-8027] 

The  U.S.  hhKdear  Regulatory 
Conunisskm  is  oonsidmin^  thie 
amendment  of  Materials  License  No. 
SUB-1010  to  provide  Sequoyah  Fuels 
Corporation  (^XI)  relief  ^m  testing  a 
system  udiile  the  facility  is  shut  down. 

Proposed  Action;  By  amendment 
request  dated  January  14, 1993,  SFC 
submittod  a  request  for  ealief  from  a 
license  commitment  wluch  required 
that  the  mrtire  safety  hrterlock  system  in 
the  fluorine  production  system  be 
maintained  fully  operatfoDal,  arui  that 
the  process  instruroantation,  alarms, 
and  interlocks  be  tested  monthly  and 
caHbrated  each  calendar  year.  Since  the 
fluorine  production  system  is  not  in 
operaftion,  SFC  is  requesting  i^ief  from 
t^  requirement  to  oonduct  monthly 
tests  siui  aniBial  cahbratums  until  such 
time  as  production  were  to  resume.  The 
documents  related  to  die  proposed 
action  are  availriile  for  pi^c 
inspection  and  copying  at  the 
Commission’s  PvhUc  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
NW..  Waadiington,  DC,  and  the  Local 
Public  Documem  Room  at  the  Stanley 
Tubbs  Memorial  Library,  101  E. 

Cherokee  Street,  Sallisaw.  Oklahoma. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
afiected  by  the  issuance  of  this 
amendment  may  file  a  reqrast  for  a 
hearing.  Any  request  for  haering  must 
be  filed  with  the  Office  of  dm  Secretary, 
U.S.  Nuclear  RegaietoTy  Commission, 
Washington,  DC  20555,  within  30  days 
of  the  ptdikicatkm  of  this  notice  in  the 
Federal  Ragfeter;  be  served  cm  the  NRC 
staff  (Executive  Directer  for  Operatkms, 
Qm  White  Flint  North,  11555  Rockville 
Pike,  Rodcvills,  MD  20852)  and  on  the 
licensee  (Sequoyidi  Fuels  Corporation, 
P.O.  Box  610,  Gore,  Oklahoma  74435); 
and  murt  comply  with  die  requiremairis 
for  leqiwsting  a  hearing  set  Imdi  in  the 
Commiaeion’s  regultekm.  ID  CFR  pert  2, 
subpait  L,  "faifamial  Haaiing  Procachtrae 


for  Adjiuiicattions  m  Materials  Licensing 
ProcecNdiagB.** 

Thaae  lequhements,  whidi  the 
requestor  must  address  in  detail,  are: 

1.  The  interest  of  the  lequestm  in  the 
proceeding 

2.  How  mat  interest  may  be  affected 
by  the  results  of  the  procwMliJig, 
indudaag  the  reasons  udiy  the  requestor 
should  be  pennided  a  hearing;  i 

3.  The  requestor’s  areas  concom 
about  the  hcMisuag  actii^  that  is  the 
subject  matter  of  the  proceedi^;  and 

4.  The  circumstanoes  estriilishing  that 
the  request  for  haarhig  is  timely,  diet  is, 
filed  within  30  days  of  die  dtes  of  this 
notice. 

In  addressing  how  the  requestor’s 
interest  may  be  affected  the 
proceeding,  the  request  dmuld  deecribe 
the  nature  of  the  requestor’s  ri^  undw 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceedix^  the  nature  and  extent  of  die 
requestor’s  property,  financial,  or  othw 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  poesibla  effect  of 
any  order  that  may  be  mitered  in  the 
proceeding  upon  the  requestor’s 
interest 

Dated  at  Rockville,  Maryland,  this  ZTdi  day 
of  January  1993. 

For  die  Nuclear  Regulatoiy  Commission. 
John  W.N.  Ifickey, 

Chief,  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety, 

NMSS. 

[FR  Doc.  93-2379  Ffled  2-1-93;  8:45  am] 
BH.UNO  CODE  TSSfr-Ot-M 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Rectearsncs  of  SF  2824, 

SF  2824A.  and  8F  2B24C 

AQENCY:  Office  of  Pmsoimel 
Managemmit. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reductiou  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  fm  r^earance  of 
an  information  coUectitm.  Standard 
Form  2824,  Docum«itaticn  in  Support 
of  Disability  Retiremoit  Application,  SF 
2824A,  Applictet’s  Statmnent  of 
Disability,  and  SF  2824C,  Physidmi’s 
Statement,  aro  uaed  to  collect 
informatioa  fixHia  applicants  for  Qvil 
Service  Retirement  System  disability 
retirement  so  that  0PM  can  determine 
whether  to  approve  a  disability 
retiienmnL 

Appmodmately  9.000  SF  2824,  SF 
2824A.and  ^  2824C  forms  are 
corapleted  ammally.  The  SF  2824A 
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reqxiires  approximately  30  minutes  to 
complete  and  the  SF  2824C  requires 
approximately  60  minutes  to  complete. 
Ine  annual  burden  is  9,500  hours. 

For  copies  of  this  proposal,  contact  C 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to: 

Lorraine  E.  Dettinan,  Retirement  and 
Insurance  Group,  Operations  Support 
Division,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
room  3349,  Washington,  DC  20415 
and 

Joseph  Lackey,  0PM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  room  3002, 
Washington,  DC  20503 
FOR  INFORMATION  REQAROINQ 
AOMMISTRATIVE  COORDINATION  CONTACT: 
Mary  Beth  Smith-Toomey,  Chief, 
Administrative  Management  Branch, 
(202)  606-0616. 

U.S.  Office  of  Personnel  Management. 
Douglas  A.  Brook, 

Acting  Director. 

(FR  Doc.  93-2320  Filed  2-1-93;  8:45  am) 
BILUNQ  CODE 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM  Na  34-31763;  File  No.  SR-NASD- 
91-731 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  Relating  to 
Suspension  or  Cancellation  of 
Membership  or  Registration  for  Failure 
To  Comply  With  Arbitration  Awards 

On  November  19, 1992,*  the  National 
Association  of  Secruities  Dealers,  Inc. 
(“NASD”  or  “Association”)  subnutted  a 
proposed  rule  change  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  pursuant  to  section 


*The  NASD  amended  the  proposed  rule  change 
throe  times  subsequent  to  its  original  filing  on 
December  26, 1991.  Ammulment  No.  1,  submitted 
on  May  6, 1992,  provided  the  results  of  a  vote  of 
the  NASD  membership  on  the  proposed  rule 
change.  Amendment  No.  2  was  filed  on  |uly  2, 1992 
to  add  additional  descriptive  language  to  the  filing. 
Amendment  No.  3  was  submitted  on  November  19, 
1992  to  ctmform  the  language  of  the  filing  to  that 
of  section  lSA(h)(3)  of  the  Act  The  amendment 
provides  that  suspensions  or  caiK»llationa  will  be 
in  accordance  with  revocation  proceedings 
provided  under  Article  VI  of  the  NASD’s  Code  of 
Procedure. 


19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  *  and  Rule  12b-4 
thereunder.’  The  rule  change  amends 
Article  VI,  Section  3  of  the  NASD  By- 
Laws*  to  permit  the  NASD  to  suspend 
the  membership  or  registration  of  a 
party  that  has  &Ied  to  comply  with  a 
valid  arbitration  award,  when  the  award 
is  not  the  subject  of  a  motion  to  vacate 
or  modify  the  award  or  when  such  a 
motion  has  been  denied. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance  was  provided  by  the  issuance 
of  a  Commission  release  (Securities 
Exchange  Act  Release  No.  31609, 
Deceml^r  16, 1992)  and  by  publication 
in  the  Federal  Register  (57  YR  60828, 
December  22, 1992).  No  comments  were 
received  on  the  proposal  by  the 
Commission.  This  order  approves  the 
proposed  rule  change. 

A&  the  NASD  stated  in  its  original  rule 
filing,  the  impetus  for  the  rule  change 
approved  herein  is  the  NASD’s  concern 
regarding  the  significant  number  of 
referrals  made  to  the  NASD’s  District 
Business  Conduct  Committee 
(“DB(Xs”)  for  failure  to  comply  with 
arbitration  awards.  'The  NA^  beheves 
such  referrals  have  had  a  negative 
impact  on  the  DB(Xs’  complaint 
do^ets.  In  order  to  address  this 
problem,  and  to  expedite  the  processing 
of  such  complaints,  the  NASD  is 
extending  its  suspension  and 
cancellation  procedures  (hereinafter 
referred  to  jointly  as  “revocation 
proceedings”)  to  include  situations  in 
which  member  firms  or  registered 
persons  fail  to  comply  with  arbitration 
awards. 

Currently,  the  NASD’s  Code  of 
Arbitration  Procedure  contains  a 
Resolution  of  the  Board  of  Governors  ’ 
(“Resolution”)  which  states  that  failiue 
to  pay  an  arbitration  award  properly 
rendered  by  any  one  of  several 
arbitration  fora  may  be  deemed 
“conduct  inconsistent  with  just  and 
equitable  principles  of  trade  and  a 
violation  of  Article  III,  Section  1  of  the 
Rules  of  Fair  Practice”  of  the  NASD. 
The  Resolution  contemplates  the 
bringing  of  a  disciplinary  action  against 
a  mem  W  firm  or  associated  person  for 
failiue  to  pay  an  arbitration  award 
rendered  by  the  NASD,  or  a  self- 
regulatory  organization  ("SRO”)  which 
administers  the  Securities  Industry 
Conference  on  Arbitration’s  Uniform 


*  19  U.S.C.  78s(bKl)  (1988). 

*  17  CFR  240.19b-4  (1992). 

*  NASD  Securities  Dealers  Manual,  Article  VI. 
Section  3  of  the  By-Laws,  (XH,  1 1173. 

*  NASD  Securities  Dealers  Manual,  Code 
Arbitration  Procedure,  Resolution  of  the  Board  of 
Governors— Failure  to  Act  Under  Provisions  of 
Code  of  Arbitration  Procedure,  CCH,  1 3744 


Code  (“Uniform  Code”),  or  by  the 
American  Arbitration  Awociation 
(“AAA”), 

The  NASD  states  that  its  Arbitration 
Department  has  referred  numerous  cases 
to  the  DBCCs  for  disciplinary  action  for 
failure  to  pay  an  arbitration  award.*  The 
NASD  also  states  that  it  routinely 
investigates  and  brings  disciplinary 
actions  for  failure  to  pay  arbitration 
awards  whenever  su^  violations  are 
discovered,  whether  through  referrals 
from  other  NASD  departments,  referrals 
from  other  SROs,  through  routine  or 
non-routine  investigations  or  Uirough 
customer  complaints. 

In  addition  to  enforcing  arbitration 
awards  rendered  in  NASD  arbitrations, 
the  intent  of  the  Resolution  is  to  permit 
the  NASD  to  enforce  awards  rendered 
by  other  SROs  that  administer  the 
Uniform  (Zode,  as  well  as  by  the  AAA. 
The  NASD  regarded  the  broad  scope  of 
the  resolution  as  necessary  and 
appropriate  if  the  NASD  were  to 
recommend  arbitration  fora  other  than 
its  own,  such  as  AAA,  as  appropriate  for 
resolution  of  disputes.  The 
recommendation  of  alternative  fora  by 
securities  industry  SROs  was 
encouraged  by  the  Ckimmission  to 
alleviate  the  perception  of  unfairness  in 
mandatory  securities  industry 
arbitration. 

The  NASD  has  determined,  however, 
that  bringing  formal  disciplinary  actions 
for  failure  to  pay  an  arbitration  award 
rendered  by  the  NASD’s  arbitration 
forum  may  not  be  the  most  efficient 
method  of  disposing  of  such  matters. 

The  instant  rule  change  allows  the 
NASD,  in  addition  to  bringing  a  formal 
disciplinary  action,  to  employ  its 
revocation  proceedings  for  a  member’s 
or  associated  person’s  failure  to  pay  an 
arbitration  award  rendered  by  an  NASD 
arbitration  panel.  Revocation 
proceedings  are  brought  under  Article 
VI  of  the  NASD’s  Code  of  Procedure.'  In 
accordance  with  Article  VI,  the  NASD 
must  send  notice  of  the  commencement 
of  a  revocation  proceeding  to  the 
affected  party  at  least  fifteen  (15)  days 
prior  to  ffie  effective  date  of  the 
suspension  or  cancellation.  Members  or 
associated  persons  that  wish  to  contest 
a  revocation  proceeding  may  request  in 
writing  that  the  matter  be  brought  before 
a  designated  hearing  panel.  Such  a 
request  must  be  received  by  the  NASD 


*In  1991  the  Arfoitratlon  Depaitment  referrod  122 
cases  to  the  NASD’s  district  offices  for  investigation 
of  failure  to  pay  an  arbitration  award  rendered  in 
the  NASD’s  arMtration  forum.  In  1990  the 
Arbitration  Department  referred  82  cases  for  failure 
to  pay  arbitration  awards. 

^  NASD  Securitias  Dealers  Manual,  Code  of 
Procedure  Revocation  Proceedings,  OCH,  f  |  3083- 
3067. 
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before  the  expiratian  of  the  epplicable 
notice  period.  Thoa.  with  respect  to 
arbitration  awards  rendered  in  the 
NASO'S  ari)itretkn  fonun,  and  which 
are  subiect  to  the  NASO’S  adiuiiiiatrative 
contn^  the  NASD  will  not  be  required 
to  initiate  a  fbnnal  disciplinary  actton 
against  a  member  or  associated  person 
for  failure  to  pay  an  arbitratiao  award. 

As  with  formal  disciplinary  actions 
brou^t  pursuant  to  the  Reaohition, 
such  revocation  proceedings  will  be 
avatlrirle  only  where  a  timely  motion  to 
vacate  or  mo^fy  the  ubitration  award 
has  not  been  fil^ 

The  Resolution  also  provides  that  the 
failure  to  suhmit  a  dispute  to  wrbitratian 
as  required  by  the  NA^'s  Arbitration 
Code  or  failure  to  appear  or  to  produce 
documents  as  direct^  pursuant  to  die 
NASD's  Arbitration  Code  may  be 
deemed  “conduct  inconsistent  with  just 
and  equitable  principles  of  trade”  in 
violation  of  Ai^le  ^  Section  1  of  the 
Rules  of  Fair  Practice.  These  provisions 
also  contemplate  the  bringing  of  a 
disciplinary  action  against  a  firm  or 
associated  person  for  failing  to  submit  a 
claim  to  arUtratkm  as  required  or  for 
failing  to  appear  or  [miduce  docummits 
as  required.  The  NASD's  Arbitration 
Department  will  continue  to  evaluate 
cases  for  referral  fix*  disciplinary  action 
where  a  member  or  associated  person 
has  failed  to  submit  a  claim  to 
arbitration  as  required  or  where  a 
member  or  associated  person  has  failed 
to  appear  or  produce  docummits  as 
required.  Finally,  the  NASO  also  will 
continue  to  evaluate  cases  for  referral 
for  disdpliuary  action  where  it  is 
discovei^  that  a  member  or  associated 
person  has  failed  to  pay  an  arbitration 
award  validly  rendered  by  an  artiitration 
forum  other  thmr  the  NASD  pr  failed  to 
pay  NASD  awards  entered  against  it  in 
a  timely  manner  in  accordance  with 
section  4lCh)  of  the  Code.* 

The  Commission  finds  that  the 
prcqjosed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  Ihereimder 
applicable  to  the  NASD,  including  the 
requirements  of  section  15ACb)(6)  of  the 
Act*  Section  15A{bK6)  requires,  in  part, 
that  the  rules  of  the  l^SD  be  desigi^ 
to  prevent  firaudiilent  and  manipulative 
acts  and  practices  and  to  protect 
investors  and  the  public  interest  The 
pr(^>08ed  rule  rhangw  is  designed  to 
encourage  member  firms  and  associated 
persons  to  pay  duly  rendered  aibitiation 
awards  and  to  ease  the  burden  on  the 
DBOCs’  complaiBt  dodcet  The  payment 
of  arbitration  awards  and  the  f^litation 


‘NASD  SecuritiM  DMlert  Manual.  Coda  of 
Arbitratiini  Piocedura.  Awards.  OCH.  1 3741. 
•15  D.S.C  7Bo-3(bH6)  (1988). 


of  the  arbtoatkm  process,  in  general, 
vrill  assist  in  dm  jxotacticn  of  investors 
and  further  the  pubhc  inlarest. 

It  is  thwefon  ordered,  pursuant  to 
section  19(b)(Z)  of  the  Acl.  that  the 
above-mmitiboimd  proposed  rule 
be.  and  herein  is.  approved. 

For  die  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-2358  Filed  2-1-93;  8:45  am] 
siusia  cooe 


[Raiaaao  No.  IC-t9a41;  t12-7735] 

Gold  men  Sachs  Equity  Portf oUoe,  Inc., 
•t  al.;  Application 

January  26, 1993. 

agency:  Securities  and  Exchange 
Commisrion  C“SECr). 

AcnON:  Notice  of  application  for 
exemption  under  the  Investment 
Conqiany  Act  of  1940  (the  “Act'O* 

APPUCANTS:  Goldman  Sachs  Equity 
Portfolios.  Inc.  (“Equity  Inc.’O,  Goldman 
Sadis  Trust  (“Bond  Trust”),  Goldman. 
Sachs  &  Co.  C'Goldman  Sa^s”), 
Goldman  Sa^s  Funds  Management. 

L.P.  ("Funds  Kfenagement”),  and  any 
future  investment  company  or  series 
thereof  (except  those  subject  to  an 
existing  exemptive  order  of  the  SEC 
with  respect  to  multiple  class  or 
contingent  deferred  sales  chaige  relief) 
that  is  a  member  of  the  same  group  of 
investment  companies  by  virtue  of  the 
fact  that  it  holds  itself  out  to  investors 
as  being  a  related  conqiany  for  purposes 
of  investment  and  investor  services  and 
(a)  whose  inve^ment  adviser  is  Funds 
Manag«nent,  Cfoldman  Sachs  Asset 
Management  (a  separate  operating 
division  of  Goldm^  Sachs)  (“GSAM”), 
or  an  entity  that  is  under  common 
control  with  Goldman  Sachs,  or  (b) 
whose  principal  underwriter  is 
Goldmw  Sa^is  at  an  entity  that  is 
under  common  control  with  Goldman 
Sachs. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  £ram 
sections  18(fi(l),  18(g),  18(i),  2(aK32), 
2(a)(35),  22(c).  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder. 

SUMMARY  OF  APPLICATION;  Applicants 
seek  an  order  to  pennit  the  ^pUcant 
investment  companies  (a)  to  issue 
separate  classes  of  shares  representing 
interests  in  their  various  investment 
portfolios,  whidi  classes  will  be 
identical  in  all  respects  except  for 
difierences  relating  to  fite  octrees,  class 


'•IT  CFK  aoe.3e-a(^u)  (laaz). 


designetions,  dietributiop  expopsei, 
service  expenses,  voting  rights, 
exchange  privilagaa,  converskm 
features,  mad  pocsflilv  proxy  expenses, 
and  fi})  to  assess,  and  undsr  cotain 
circumstUKes  to  vraive,  a  contingent 
deferred  sales  charge  ("CDSC”)  on 
certain  redemptions  of  the  riisies  of  oxie 
of  the  clasaes. 

FHJNG  DATE:  The  appUcarion  was  filed 
on  June  7, 1991  and  was  amended  and 
restated  on  July  19, 1991,  November  27. 

1991,  March  30, 1992,  September  2, 

1992,  October  2B,  199^  November  30, 
1992,  and  January  21, 1993. 

HEARWQ  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  orders  a  hearing. 
Interested  persons  may  request  s 
hearing  by  writing  to  the  SECs 
Secretary  and  swvxng  applicant  with  s 
copy  of  the  reqimst,  personally  (x  by 
mail.  Hearing  requests  should  be 
received  by  &e  by  5:30  p.m.  cm 
February  22, 1^3,  and  should  be 
accompanied  fay  proof  of  service  on 
applicant,  in  the  fimn  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  stri:e  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECTs 
Secretwy. 

ADDRESSES:  Secretary,  SEC,  450  FifOi 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Goldman  Sacdis  Funds 
Management,  32  Old  Slip,  New  York, 

NY  10005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Divisicm  of  Investment 
Management,  Office  of  Investment 
(Company  Ragulatkm). 

SUPPLEMENTARY  INFORMATION:  The 
follo«ring  is  a  summary  of  the 
applicatkm.  The  cxnnplete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants'  Rapresentations 

1.  Ecpnty  Inc.  is  a  Maryland 
corporation  and  Bcmd  Trust  is  a 
Massacdmsetts  business  trust.  Both 
entities  are  registered  imder  the  Act  as 
open-end  management  investment 
companies.  Equity  Inc.,  Bond  Tru^  and 
any  investment  companies  formed  in 
the  future  that  are.  or  will  be,  subject  to 
this  order  are  sometimes  referred  to 
hereafter  as  “Investment  Companies.” 

2.  Etpiity  Inc.  cunenUy  offers  shares 
represent^  interests  in  four  investment 
portfolios:  ^  Capital  Growth  Fund,  GS 
International  Equity  Fund,  GS  Select 
Equity  Fund,  and  GS  Small  Cap  Eqidty 
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PuDd  (ooUactively,  die  “Equity  Funds*^. 
Bond  Trust  anrentiy  oeffacs  dians 
representing  interests  in  five  mvestment 
portfoliee:  ^  ^ort-Term  Government 
Agency  Fund,  GS  Clobel  Income  Fund 
(“IncoiBeFimd”),  GS  Adiusttible  Rsfte 
Government  Agency  Fund,  GS 
Goveniment  Agency  Portfolio,  end  GS 
Short  Dmntion  Tmc-Free  Ftmd 
(coUectively,  the  "Bond  Funds").  The 
Equity  Funds  and  the  Bond  Funds, 
together  with  all  other  series  of  Equity 
Inc:.  andBond  Tiustdiat  may 
subsequently  be  cheated  or  acquired, 
and  any  series  of  future  Investment 
Companies,  are  referred  to  herein  as  the 
"Fends.” 

2.  Funds  Mmiagement  or  GSAM 
serves  as  investment  advieer  to  eecdi  of 
the  Funds.  Goldman  Sachs  ac^  m  the 
principal  underwriter  and  transfer  agent 
to  eacm  of  the  Funds. 

4.  Shares  of  the  Ecpiity  Funds  end 
Income  Fund  ("Load  Fluids")  currently 
are  ofiered  to  the  public  daily  at  net 
asset  value  plus  a  front-end  sales  load, 
^ares  of  the  Bond  Funds  other  than 
Income  Fund  ("No-Load  Funds**) 
currently  are  offered  daily  to  the  public, 
but -are  marketed  primarily  to 
institutional  investors,  at  net  asset  value 
without  a  sales  or  redemption  charge. 
Load  Funds  cnirrenlly  may  be  sold 
without  die  load  to  Exempt  Investors  (as 
defined  in  the  next  paragraph)  and  otter 
persons  that  may  be  specnfi^  from  time 
to  time  in  a  Fund’s  jmispecrtus.  Also  as 
described  ki  each  Fimd’s  prospectus,  a 
sales  load  may  not  be  applied  whrni  an 
investor  acquires  ^ares  of  a  Fund  either 
in  exchmige  for  his  eidsting  shares  of 
another  Fund,  or  throi^  exercise  of  a 
"Reinvestment  Priidlege."  Pursuant  to 
the  Rteavestment  Privilege,  a 
shareholder  of  a  Load  Fund  who 
redeems  his  shtues  may  use  some  or  ell 
of  the  redempficm  proceeds  to  purchase 
shares  miy  Fund  at  net  asset  value. 
The  teiirvestment  Privilege  is  subject  fo 
the  conditicm  that  the  sheres  redeemed 
have  been  held  for  at  least  3D  days  and 
that  the  reinvestment  is  effected  within 
90  da^  ^ler  redraipticm. 

5.  ’Exempt  Investcms"  «e  d^ned  as: 

(a)  Goldman  Sachs,  its  affiliates,  and 

their  reiqiective  officers,  partners, 
directors,  and  employees  (incduding 
retired  amployws  and  former  partnere), 
any  partnership  of  which  Goldman 
Sadis  or  an  affiliate  isa  general  pmtner, 
any  board  member  or  officer  of  tte 
Investment  Companies,  and  designated 
family  members  of  any  of  the  ebow 
indrviduslB; 

'{b)  Qualiffed  eatirenwnft  plans  of 
Ccddo^  Sachs  or  its  affiliates; 

Id  Trustees  «•  dnectors  of  investment 
conm^es  for  which  Goldman  Sachs  nr 
an  affiliate  acts  as  sponsor; 


Id)  Any  amployee  or  MgietBred 
reoramtadve  «f  aa  aadiocized  deahir; 

te)  Institutional  investors,  indoding 
insurance  campantea,  brokeMledeis, 
discmtioiwry  sncounts  of  investment 
advisers  wiui  at  least  $100  million 
under  mmagemect  for  the  last  twelve 
moodis,  and  bucinees  entities  diet  have 
either  gross  assets  of  at  least  $100 
million  or  putdidy  traded  secvoities 
outstanding; 

(i)  Banks,  trust  companies,  and  odier 
tym  of  depository  institutions; 

Ig)  Arty  state,  county,  or  dty,  or  any 
instrumentality.  deparUnent.  autiiarity. 
or  amncy  tiiereof.  mat  is  prohibited  by 
applicable  invaatmanl  lews  from  paying 
a  sales  chaigB  or  commission  in 
connection  with  die  purchase  of  steres 
ol  tin  Funds; 

di)  Psnsion  and  profit  sharing  plmm. 
pmsian  frmds,  and  other  benefit  plans 
sponsored  by  state  or  munidpel 
governments  or  business  entities, 
provided  that  any  sudi  plan  has  total 
assets  of  at  least  $25  miffion  tmder 
management  or  is  prdiihited  1^  lew 
from  payiiw  a  sales  load  or  commissiDn; 

|i)  'fan-iurtley  plans  with  a  minimiBn 
of  $25  million  undra  management;  and 

(j)  Qualified  non-profit  organizations, 
foundeticms,  end  endowments. 

6.  Each  of  the  Load  Funds  has 
adopted  a  di^bution  plan  pursuant  te 
rule  12b-l  under  the  Act  ("Distributum 
Plan").  Each  Distrilnition  Plan  provides 
for  a  quaiiterly  fee  ("Distribution  Fee") 
equal  te,  on  an  annual  basis,  (L50%  of 
the  average  daily  net  assets  of  the 
apphceble  Fund.  The  Distribution  Fee  is 
intended  to  compensate  Goldman  Sachs 
for  the  services  it  provides  and  exprases 
it  incurs  in  the  distribirtion  ofa  Fcmd’s 
shares.  Goldman  Sachs  may  in  turn  pey 
the  entire  amount  of  the  Dfetribution 
Fee  It  receives  to  its  registered 
reptssentatives  or  mllteg  brokets  for 
providing  services  in  cannectitm  with 
the  sale  Fund  shares. 

7.  Applicants  propose  to  establish  a 
multiple  class  distribution  plan  (the 
'"Multi-Glass  Plan")  to  enable  eate  of 
the  Funds  to  oter  investors  tiie  cption 
of  purchasing  riiares  that  could  be 
sitejcct  to  (a)  a  £ront-«id  sales  IokI  end 
a  Ddstcibution  Plan  ("Class  A  Shares"): 
(b)  a  QSSC  and  a  Distribution  Plan 
T’CI^C  Shares");  (c)  no  sales  load  m 
Distribution  Plan  |‘’Institutioiial 
Shares’’);  |d)  a  frtmt-end  sales  load  and 
an  "Administration  Plan"  pursuant  to 
which  a  service  charge  is  p^d  to  certain 
inttitutioBS  for  tiie  provision  of  account 
admintsfratiop  services  to  ti»ir 
cuatoinets  f"Adraini8tiation  Shares"),  nr 
(e)  a  froBit-end sales  load  anda"Service 
pW"  pursuant  to  which  a  aervioe 
charge  fe  paid  to  naitein  institutituis  for 
the  provteinn  nfneitein  account 


administretinB  eaui  Aareholder  liaisoa 
services  to  their  oastoman  |"Seivice 
Shares*’).  (AppUcaats  currently  do  not 
intend  to  inqxise  a  front-eiul  sales  load 
on  the  purdtsse  «rf  Administatim  and 
Sendee  Sunes,  hut  may  wbdi  todoso 
in  &e  future.) 

3,  if  ffieMaltiGlBK  Rian  is  ateptad, 
each  existing  Fund  wifi  be  shle  to 
dasigDate  aim  issue  up  te  four  new 
clas^  ef  dHras,  and  any  future  Funds 
will  beauthoriBed  to  dengnate  and 
issue  «p  to  five  classes  of  shares.  The 
outsteBdiog  shares  of  tbs  Load  Fuads 
will  be  designated  Class  A  Sharaa;  tte 
outstanding  shares  of  the  No-Load 
Funds  will  he  des^nsted  Institutional 
Shares.  For  any  given  Fund,  ehaiss  of 
the  various  desw  will  sepnsent 
mtereSts  in ’tiweame  portfolio  of 
investmaBls,  and  will  he  identical  in  ell 
respects,  except  as  eat  forth  in  condkion 
1  below. 

9.  The  decision  to  create  and  issue 
new  tfosseeefshmes  will  be  made  an 
a  Fund  by  Fund  basis  by  each 
Investment  Company’s  board  of 
directors/trustees.  (Hereinafter,  the  term 
"Duectors*’  will  refer  to  an  fovestment 
Qcxnpany’s  dfeectors  of  truetees,  as 
appropriate.)  Currently,  tiie  Load  Funds 
to  not  intend  to  oSer  Smvice  Shares;  the 
No-Load  Punch  do  not  intend  to  offer 
Qass  A  Shares;  end  none  of  the  Funds 
intends  to  offer  CDSC  Shares. 

to.  After  impiemantatian  of  the  hfadti- 
Claes  f^an.  an  investor  win  he  able  to 
purtheie  A  Shares  at  net  asset 
value  pies  a  front-end  sales  load.  Tte 
DfetribUtionPlsB  for  Class  A  Shares  of 
a  Fund  wiQ  provide  for  a  Distribution 
Fee  mjual  tD,  -on  an  annnftl  basis,  up  to 
of  the  average  daily  net  asaete  of 
Class  A  Shares.  Class  A  Shares  will  be 
essentially  the  sanw  as  tte  shares 
currendy  evedehle  to  the  riiardiolders 
of  eedi  Load  Fund. 

11.  CDSC  Shares  will  be  eidiiact  to  a 
Distribution  Fas  at  an  annual  rate  of  up 
to  0.75%  of  the  average  daily  net  esaets 
of  the  CDSC  Shares  and  a  aervice  fee  of 
up  to  0^%  mi  the  average  daily  net 
assets  of  the  CDSC  Shares.  (Wiffi  reflect 
to  the  CDSC  Steres,  any  referencelo  the 
Distribatian  Fee  hereafter  udll  include 
the  seivice  fee.)  An  investor’s  proceeds 
from  a  redemption  of  CDSC  Steres 
made  within  a  ^emfied  pwiod  sdter 
prurcheee  fw^cb  could  raige  frmn  one 
to  five  years)  will  be  etdsjeot  to  e  CDSC 
peysble  to  Gc^draffl  Sachs.  Tte  CDSC 
proceeds  andltetribiitioBifees  wBlbe 
used  to  pey  oommissiems  end  ether 
costs  aooecteted  with  ffie  sale  of  CDSC 
Shares  HicnTredbyGoldraeB  Se(dts,«s 
weH  as 'ffie  costs  incurred  in  servicing 
CDSC  shareholdBr  aooouirts. 

12.  Afesr  six  years,  CDSC  Steres  will 
osnvsrt  autometicslly  to  Class  A  Shmes 
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and  be  subject  to  the  lower  Distribution 
Fee  impost  under  the  Class  A 
Distribution  Plan.  For  purposes  of 
convOTsion  to  Class  A  Shares,  all  CDSC  _ 
Shares  purchased  throu^  the 
reinvestment  of  dividends  and  other 
distributions  will  be  considered  to  be 
held  in  a  separate  sub-account.  Each 
time  any  CDSC  Shares  in  the 
shareholder’s  Fimd  account  (other  than 
those  in  the  sub-account)  convert  to 
Class  A  Shares,  and  equd  pro  rata 
portion  of  the  CDSC  Snares  in  the  sub- 
accoimt  also  will  convert  to  Class  A 
Shares. 

13.  Institutional  Shares  will  not  be 
subject  to  a  firont-end  or  deferred  sales 
load  or  to  a  distribution,  administration, 
or  service  fee.  Applicants  intend  to 
make  Institutional  Shares  available  only 
to  certain  institutional  investors  that 
may  be  specified  from  time  to  time  in 

a  Fimd’s  prospectus. 

14.  Administration  Shares  and 
Service  Shares  will  be  offered  only  to  or 
throu^  institutional  investors  acting  on 
behalf  of  customers  (“Service 
Organizations”).  Under  an 
Administration  Plan  and/or  a  Service 
Plan,  a  Fund  will  enter  into  servicing 
agreements  (“Service  Agreements”) 
with  Service  Organizations  concerning 
the  provision  of  certain  services  to  the 
customers  (“Customers”)  of  the  Service 
Organizations  who  from  time  to  time 
beneficially  own  the  Administration 
and  Service  Shares.  Payments  made  to 
a  Service  Organization  for  services 
rendered  pursuant  to  a  Service 
Agreement  are  referred  to  as  “Service 
Payments.”  Service  Plans  will  be  subject 
to  rule  12b-l.  Administration  Plans  will 
be  adopted  and  operated  in  compliance 
with  certain  provisions  of  rule  12b-l. 

See  condition  4  below. 

15.  Depending  on  the  terms  of  its 
particular  Service  Agreement,  a  Service 
Organization  may  provide  some  or  all  of 
the  following  services  to  its  Customers 
who  beneficially  own  Administration 
Shares:  acting  as  the  sole  shareholder  of 
record  and  nominee  for  all  Customers; 
maintaining  accoimt  records  for  each 
Customer  who  beneficially  owns 
Administration  shares;  answering 
questions  and  handling  correspondence 
^m  Customers  about  their  accounts; 
processing  Customer  orders  to  purchase, 
redeem,  and  exchange  Administration 
Shares;  handling  the  transmission  of 
funds  representing  the  purchase  price  or 
redemption  proce^;  issiiing 
confirmations  for  transactions  in 
Administration  Shares  by  Customers; 
and  similar  accoimt  administration 
functions  (collectively,  the  “Accoimt 
Administration  Services”),  llie 
provision  of  Account  Administration 
Services  by  a  Service  Organization  will 


augment  (and  not  be  duplicative  of)  the 
services  to  be  provided  to  the  Funds  by 
Goldman  Sachs. 

16.  Service  Payments  paid  to  a 
Service  Organization  pursuant  to  an 
Administration  Plan  will  not  exceed 
.50%  per  annum  of  the  average  daily  net 
assets  of  those  Administration  Shares 
beneficially  owned  by  Customers  of  the 
Service  Organization.  A  Service 
Organization  may  charge  fees,  in 
addition  to  any  received  under  the 
Service  Agreement,  to  its  Customers 
who  are  the  beneficial  owners  of 
Administration  Shares,  in  connection 
with  their  customer  accounts. 

17.  Depending  on  the  terms  of  its 
particular  Service  Agreement,  a  Service 
Organization  may  provide  some  or  all  of 
the  following  services  to  its  Customers 
who  beneficially  own  Service  Shares: 
Account  Administration  Services  (as 
defined  above);  providing  facilities  to 
answer  questions  from  prospective  and 
existing  investors  about  the  Fund; 
receiving  and  answering  investor 
correspondence,  including  requests  for 
prospectuses  and  statements  of 
additional  information;  displaying  and 
making  prospectuses  availaole  on  the 
Service  Organization’s  premises; 
assisting  Customers  in  completing 
application  forms,  selecting  dividend 
and  other  acco\mt  options,  and  opening 
custody  accounts  with  the  Service 
Organization;  and  acting  as  a  liaison 
between  Customers  and  the  Fimd, 
including  obtaining  information  ^m 
the  Fund,  working  with  the  Fund  to 
correct  errors  and  resolve  problems,  and 
providing  statistical  and  other 
information  to  the  Fund  (collectively, 
the  “Shareholder  Liaison  Services”). 
The  provision  of  Shareholder  Liaison 
Services  by  a  Service  Organization  will 
augment  (and  not  be  duplicative  of)  the 
services  to  be  provided  to  the  Funds  by 
Goldman  Sachs. 

18.  Service  Payments  paid  to  a 
Service  Organization  pursuant  to  a 
Service  Plan  will  not  exceed  .75%  per 
annum  of  the  average  daily  net  assets  of 
those  Service  Shares  beneficially  owned 
by  Customers  of  the  Service 
Organization.  A  Service  Organization 
may  charge  fees,  in  addition  to  any  fees 
received  under  the  Service  Agreement, 
to  its  Customers  who  are  the  beneficial 
owners  of  Service  Shares,  in  connection 
with  their  customer  accuimts. 

19.  Expenses  attributable  to  an 
Investment  Company  but  not  a 
particular  Fund  thereof  (“Investment 
Company  Expenses”)  will  be  allocated 
to  each  Fimd  based  on  the  relative  net 
assets  of  such  Fund.  Investment 
Company  Expenses  could  include,  for 
example,  Dii^ors’  fees  expenses, 
imallocated  audit  and  legal  fees. 


insurance  premiums,  expenses  relating 
to  shareholder  reports,  and  printing 
expenses. 

20.  Expenses  attributable  to  a 
particular  Fund  but  not  a  particular 
class  thereof  (“Fund  Expenses”)  will  be 
allocated  daily  to  each  dass  of  shares 
based  on  the  ratio  of  the  net  assets  of 
such  class  to  the  total  net  assets  of  all 
classes  of  shares  of  such  Fund.  Fund 
Expenses  could  include,  for  example, 
advisory  fees,  custodian  fees,  and  fees 
related  to  preparation  of  separate 
doounents  of  a  particular  Amd,  such  as 
a  separate  propsectus  for  such  Fund. 

21.  Expenses  attributable  to  a 
particular  class  (“Class  Expenses”)  will 
consist  of  (i)  Distribution  Fee  expenses 
of  a  Fund,  which  are  allocated  to  the 
Class  A  and  CDSC  Shares  in  accordance 
with  the  Distribution  Plan  of  each  such 
class;  (ii)  Administration  Plan  and 
Service  Plan  expenses  of  a  Fund,  which 
are  allocated  to  the  Administration  and 
Service  Shares,  respectively,  and  (iii) 
those  expenses  that  relate  to  a 
Distribution,  Administration,  or  Service 
Plan  and  that  can  only  be  directly 
attributable  to  a  particular  class  of 
shares.  Currently,  the  only  expenses  that 
fall  into  category  (iii)  are  the  cost  of 
preparing,  printing,  and  mailing  proxy 
materials  (if  any)  relating  only  to  a 
partioilar  Distribution,  Administration, 
or  Service  Plan. 

22.  Shares  of  a  particular  class  of  a 
Fund  will  be  exchangeable  only  for 
shares  of  that  same  class  of  another 
Fimd,  provided  howevm*,  that  shares  of 
a  Fund  may  be  exchanged  for  shares  of 
such  other  Fimds  that  have  not  adopted 
the  Multi-Class  Plan  as  may  be 
described  firom  time  to  time  in  the 
former  Fund’s  prospectus.  In  addition, 
upon  implementation  of  the  Multi-Class 
Plan,  existing  shareholders  of  the  Load 
Funds  (whose  shares  have  been 
designated  Class  A),  may  during  a 
peri^  of  time  to  be  specified  by  the 
relevant  Investment  Company’s 
Directors  or  officers  exclumge  their 
shares  for  Institutional,  Administration, 
or  Service  Shares  (if  they  are  eligible  to 
hold  such  shares).  Similarly,  existing 
shareholders  of  the  No-Load  Funds 
(whose  shares  have  been  designated 
Institutional  Shares)  may  be  permitted 
for  a  specified  period  of  time  to 
exchange  their  shares  for 
Administration  or  Service  Shares.  After 
such  periods,  no  exchanges  between 
different  classes  or  shares  will  be 
permitted. 

23.  Each  Fund’s  CDSC  schedule  (the 
rate  and  time  period  used  in  calculating 
the  CDSC)  may  vary,  but  the  CDSC  udll 
comply  with  the  applicable  NASD  sales 
load  limitations.  Ilie  CDSC  will  not  be 
imposed  on  redemptions  of  CDSC 
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Shares  that  were  purchased  nuns  thaa 
a  specified  period  (the  “CDSC 
Period”)— generally  one  to  five  years — 
prior  to  red^ption.  or  on  the  £SSC 
Shares  obtained  horn  rainvestinent  of 
distiibuticms.  FuilheEmois.  no  CDSC 
will  be  imposed  on  an  amoont  that 
repsesents  an  increase  in  the  value  of 
the  shareholder’s  account  resulting  brom 
capital  appreciation  above  the  amount 
paid  for  \m  CDSC  ^mas.  In 
determining  whetheraCDSC  k 
apnlicable,  it  will  be  assumed  that  a 
redemption  k  raede:  first,  of  shares 
derived  born  reinvestment  of 
distribaticms  or  amounts  which 
represent  an  increase  in  the  value  of  the 
shareholdw’s  account  resulting  £rom 
capital  appreciatioD;  second,  of  shares 
purchased  prior  to  the  CDSC  Period; 
and  third,  of  shares  purchased  during 
the  CDSCPmiod.  in  determining  the 
rate  of  any  applicable  CDSC.  it  will  be 
assumed  that  a  redemption  k  made  of 
CDSC  Shares  held  by  the  investm  for 
the  longest  period  of  time  within  the 
CDSC  Period.  Any  CDSC  imposed  will 
be  intposed  on  the  lessm*  of  thenetasseft 
value  of  the  shares  redeemed  (exclusive 
of  reinvestment  of  dividends  or 
distrilnitions)  at  the  time  of  redemption 
or  the  net  asset  value -of  such  shares  at 
the  time  of  purchase. 

24.  Applicants  are  requesting 
authority  to  waive  or  re^ce  the  CDSC 
assessed  on  redemptions  of  CDSC 
Shares -in  the  fallowing  circumstances: 
(a)  Redemptions  made  within  one  year 
after  a  shareholder’s  death  or  disability, 
as  defined  in  section  72(ra)(7)  ofidm 
Internal  Revenue  Code;  (b)  in 
connection  with  distributions  from 
retirement  plans  that  are  not  subject  to 
any  perahies  under  the  Intemal 
Revenue  Code;  (C)  in  connectum  whh 
reden^itions  of  ^ares  by  ^ardiolders 
with  accounts  in  excess  of  $50*000.  widi 
additional  reductions  of  the  CDSC 
occurring  in  connection  with 
redemptions  of  shares  by  shareholders 
with  accounts  in  excess  of  certain 
additional  break-points,  exactly  die 
same  .as  those  which  the  Iront- 

end  sales  load  on  Class  A  Shares  is 
reduced  pursuant  to  rule  22d-l  undm* 
the  Act;  (d)  in  connection  with 
redemptions  shares  purdiased  by 
Exempt  Investors,  as  defined  in 
paragraph  5  above;  (e)  in  connection 
with  an  exercise  si  the  Reinvestment 
PrivflagB;  *  (I)  pureumtttoeadi  Fimd’s 


*  HiisItaaMraftBaBt  Pri^^ege  k  Ideotiori  to  Qu> 
Refanraatmont  Rrhrikge  coiandy  in 
Load  Fuads  JB  dasciibed  in  pawgtaph  4  fdtove. 
except.as  foUovrs.  If  proceeds  from  a  lademption  of 
sharnnpon  wfaich  a  CDSC  was  imposed  are 
rein  vsaUd  in  ntber  CDSC  ffliarM  vdtiiin  Sm  period 
specified  inn  Pond’s  prospecbar'CaldnunSedu 
(or  any  of  its  affllialas  other  than  the  Bond)  will 


right  to  liquidate  or  iBvohustarity 
redeem  ^ares  4s  a.ehairitaidw’e 
account;  (g)  jmrsuant  to  a  tty^mnatic 
withdraw^  plma;  and  (h)  in  connection 
with  die  redemption  of  :^areB  of  any 
Fund  that  k  combined  with  another 
Fimd  or  Investment  Company  by  virtue 
of  merger,  acqukition  or  other  shnfiar 
reorganiaation  Irenaaction.  In  waiving  nr 
reducing  a  CDSC,  the  Funds  will 
cosqdy  with  the  requirements  of  rule 
22d-l  under  the  Act. 

ZS.  Applicants  will  defer  the  CDSC  in 
comwcfion  with  an  -exchange  of  the 
CDSC  Shares  of  one  Fund  ^  CDSC 
Shares  of  another  Fund.  In  such  one, 
the  lecoad  Fund  will  ’^ack”  the  period 
during  which  the  shareholder  held 
(ZDSC  Scares  of  the  first  Fund  onto  the 
holding  period,  of  thetSSC  Shares 
acquirra  in  the  exchange  for  purposes  tK 
determining  what,  if  any,  CDSC  is 
applicable  at  the  time  of  redemption.  An 
investor  redeeming  shares  acquired 
through  one  or  more  exchanges  will  he 
subject  to  the  CDSC  of  the  Fund  with 
the  CDSC  schedule  drat  resuhs  in  the 
greatest  CDSC  payment. 

Applicants’  Legal  Analysk 

1.  Applicants  are  requesting  an  order 
pursuant  to  section  6  (c)  of  the  Act 
exempting  them  from  sections  18(g). 
18(fi(l).  and  18(1)  to  the  extent  the 
proposed  Multi-Class  Plan  might  be 
deemed  (a)  to  result  in  a  "senior 
security”  within  the  meaning  of  section 
18(g),  the  issuance  and  sale  of  which  is 
prohibitad by  section  18(f)(1),  aiul  (b)  to 
violate  theoqual  voting  provisions  of 
section  18(i). 

2.  The  Multi-Class  Plan  does  not 
create  the  potontkl  for  the  abuses  thfSt 
section  18  was  designed  to  redress.  It 
does  not  involve  borrowing  and  does 
not  afiect  the  Funds’  existing  asqets  or 
reserves.  It  will  not  increase  the 
speculative  character  of  the  Funds’ 
sn»ee.  No  dess  of  shares  will  have  a 
distribution  m  liquidation  pr^nrence 
with  respect  1o  particular  assets  ofe 
Fimd  and  no  class  will  be  protected  by 
any  reserve  or  otheer  account.  The 
concerns  that  complex  capital  structures 
may  facilitate  control  without  equity  or 
other  investment  and  may  nrake  it 
difficult  lor  investors  to  value  Fund 
shares  me  not  present  under  the 
proposed  Multi-Claas  Plan.  The  Ftmds* 
capital  strui^ures  will  not  enable 
insidors  to  meniindato  the  expenses  and 


credit  the  shmhoUer'Aeixoimt  wifii  the  amount  of 
the  C3)SC  piewoueiy  iaipoeMl.«ud  teCDSC 
SheiM  aoquirad  through  roinveehMat  wiilcuntfaiue 
to  be  sul^^  toihe  CDSC  Thelisldii^  periodnf 
CDSC  Slnmn  acqatredthrough  reinTestnient  will 
include  She  hohUngpeeiadaf  the  tedeemed  CDSC 
Shwet. 
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pcDfits-amoBg  the  different -dasaes  of 
shuee. 

3.  AppUoante  believe  that  die  Multi- 
Class  Plan  wiU  batter  enable  themte 
meet  dm  competitive  demands  irf 
today’s  Imsn^l  servioes  industry,  it 
will  also  benefit  investors  fay  ansblmg 
the  Funds  to  ofEare  broader  choice 
regarding  thedietrfiiaition  mediod  and 
levelled eeryioeep|>ropriBte  to  each 
investor,  widumt  having  to  argairiae 
separate  investeMut  portlicdios.  To  the 
extent  Ibe  adoption  iff  the  MuUi-Qass 
Plan  increases  sales  of  Fund  shares, 
owners  of  all  classes  cff  diares  may 
benefit  since  the  Fund’s  fixed  costs  will 
be  spread  over  a  larger  pool  of  assets. 

4.  Applicants  believe  drat  the 
propo^  allocaticm  of  expenses  and 
voting  rights  relating  to  the  Distribution 
Plans.  Administration  Plans,  and 
Service  Plans  is  equitable  and  will  not 
discriminate  against  any  group  of 
shareholders.  Investorspurchasing 
shares  offered  in  connection  with  the 
Dlstribudon,  Administration,  and 
Service  Plans  and  receiving  services 
provided  under  those  plans  will  bear 
the  costs  associated  with  such  services 
and  will  also  enpy  exclusive 
shareholder  voting  rights  (if  any)  with 
respect  to  matters  affecting  their 
respective  plans. 

5.  Apph^ts  also  are  requesting  mi 
exemption  pursuant  to  section  6(c)  fiom 
sections  2(aK32).  2(a)(3S).  22(c),  and 
22(d)  of  dm  Act,  and  rule  22o-l 
thereunder,  to  tbeoxtent  neoessary  to 
permit  the  Funds  to  assess  a  CDSC  on 
certain  redemptkms  of  CDSC  Shares  and 
to  waive,  reduce,  or  defer  the  CDSC 
with  respect  to  certain  types  of 
redemptions. 

6.  Permitting  the  Funds  to  offer  <DSC 
Shares  benefits  investors,  apphcants 
contend,  because  holders  of  CDSC 
Shmes  have  the  advantage  of  greater 
investment  dollars  woikkig  for  them 
from  the  time  of  their  puxdiase  of  CDSC 
Shares  dian  if  a  sales  load  were  imposed 
at  the  time  of  purchme.  Applicants 
further  contend  that  the  waiver  or 
deferral  iff  die  CDSC  under  the 
circumstanoes  set  forth  above  will  not 
harm  the  Funds  of  their  riMrehnidnrs,  or 
unfairly  discriminate  among 
shareholders  or  purchasers. 

Applicants’  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  jatisf  shall  be 
subject  to  the  following  conditions: 

1.  Each  dam  of  shares  of  o  Fund  vdll 
repmsent  intmoots  m  Ihe  same  portfolio 
of  investmenk,  and  he  identical  in  all 
respects,  meoept  H  set  ifocdi  below.  The 
only  di&rances  among  the  classes  of 
shares  of  a  Fund  will  relate  solely  to: 
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(a)  Tbe  impact  of  the  disproportionate 
payments  made  imder  the  Distribution 
Plan,  the  Service  Plan,  and  the 
Administration  Plan;  the  cost  of 
preparing,  printing,  and  mailing  proxy 
materials  relating  only  to  one  class;  and 
any  other  incremental  expenses 
subsequently  identified  mat  should 
properly  be  allocated  to  one  class  and 
which  ^all  be  approved  by  the  SEC 
pursuant  to  an  amended  oider: 

(b)  The  fact  that  the  classes  have 
different  voting  rights  with  respect  to 
Distribution  Plans,  Service  Plans,  and 
Administration  Plans; 

(c)  The  different  exchange  privileges 
of  the  classes; 

(d)  The  fact  that  only  CDSC  Shares 
will  be  subject  to  a  conversion  feature; 
and 

(e)  The  designation  of  each  class  of 
shares. 

2.  The  Directors,  including  a  majority 
of  the  independent  Directors,  will 
approve  the  Multi-Class  Plan.  The 
minutes  of  the  meetings  of  the  Directors 
regarding  their  deliberations 
concerning,  and  their  approval  of,  the 
Multi-Class  Plan  will  reflect  in  detail 
the  reasons  for  the  Directors’ 
determination  that  the  proposed  Multi- 
Class  Plan  is  in  the  best  interests  of  both 
the  Funds  and  their  respective 
shareholders. 

3.  On  an  ongoing  basis,  the  Directors, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  their  respective 
Funds  for  the  existence  of  any  material 
conflicts  among  the  interests  of  the 
classes  of  shares.  The  Directors, 
including  a  majority  of  the  independent 
Directors,  will  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop. 
Goldman  Sachs  or  sudi  affiliates  of 
Goldman  Sachs  as  may  be  serving  as 
advisers  and  distributors  of  the  Funds 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Directors.  If  a  conflict  arises,  Goldman 
Sachs  or  such  affiliates  of  Goldman 
Sachs  as  may  be  serving  as  advisers  and 
distributors  of  the  Funds,  at  their  own 
cost,  will  remedy  such  conflict  up  to 
and  including  establishing  a  new 
registered  management  investment 
comply. 

4.  The  Administration  Plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (0  as  if  the 
expenditures  made  thereimder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l.  In 
evaluating  the  Administration  Plan,  the 
Directors  will  specifically  consider 
whether 


(a)  Such  Administration  Plan  is  in  the 
bek  interest  of  the  applicable  classes 
and  their  respective  shareholders, 

(b)  The  semces  to  be  performed 
pursuant  to  the  Administration  Plan  are 
required  for  the  operation  of  the 
applicable  classes, 

(c)  The  Service  Organizations  can 
provide  services  at  least  equal,  in  nature 
and  quality,  to  those  provided  by  others, 
including  the  Funds,  providing  similar 
services,  and 

(d)  The  fees  for  such  services  are  fair 
and  reasonable  in  light  of  the  usual  and 
customary  charges  made  by  other 
entities,  especially  non-affiliated 
entities,  for  services  of  the  same  nature 
and  quality. 

5.  Each  Mrvice  Agreement  entered 
into  pursuant  to  an  Administration  Plan 
will  contain  a  representation  by  the 
Service  Organization  involved  that  any 
compensation  payable  to  the  Service 
Organization  in  connection  with  the 
investment  of  its  customers’  assets  in 
the  Fund 

(a)  Will  be  disclosed  by  it  to  its 
customers, 

(b)  Will  be  authorized  by  its 
customers,  and 

(c)  Will  not  result  in  an  excessive  fee 
to  the  Service  Organization. 

6.  Each  Service  Agreement  entered 
into  pursuant  to  an  Administration  Plan 
will  provide  that,  in  the  event  an  issue 
pertaining  to  such  a  plan  is  submitted 
for  shareholder  approval,  the  Service 
Organization  will  vote  any  shares  held 
for  its  own  account  in  the  same 
proportion  as  the  vote  of  those  shares 
held  for  its  Customers’  accounts. 

7.  The  Directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amoimts  expended  under  each 
Distribution  Plan,  Service  Plan  and 
Administration  Plan  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  ^m  time  to  time,  for 
their  respective  Funds.  In  these 
statements,  only  expenditures  properly 
attributable  to  &e  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  the  Distribution  Fees  or  Service 
Payments  charged  to  that  class. 
Expenditiues  not  related  to  the  sale  or 
servicing  of  a  specific  class  of  shares 
will  not  be  presented  to  the  Directors  to 
justify  any  Distribution  Fees  or  Service 
Payments  charged  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Directors  in  the  . 
exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 


in  the  same  amount,  except  that 
Distribution  Fees  or  Service  Payments, 
as  the  case  may  be,  made  by  a  class 
under  its  Distribution  Plan  or  Service  or 
Administration  Plan  and  any  Class 
Expenses  will  be  borne  exclusively  by 
the  affected  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value, 
dividends  and  distributions  of  the  five 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  five 
classes  have  been  reviewed  by  tm  expert 
(the  “Expert”).  The  Expert  has  rendered 
a  report  to  the  applicants,  which  has 
been  provided  to  the  staff  of  the  SEC, 
that  such  methodology  and  procedures 
are  adequate  to  ensiire  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  Eb^rt  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  l^pert  with  respect  to  such  reports, 
following  request  by  a  Fund  (whi^ 
each  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  a  Fund  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accovmtant,  the  CUef  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  “Special 
Purpose”  report  on  the  “Design  of  a 
System”  and  the  ongoing  reports  will  be 
“Special  Purpose”  reports  on  the 
“Desim  of  a  System  and  Certain 
Compliance  Tests”  as  defined  and 
described  in  SAS  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  (the  “AICPA”),  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value,  dividends  and  distributions  of 
the  five  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  five 
classes  of  shares  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  (9)  a^ve  and  will  be 
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concurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
(9)  above.  Applicants  will  take 
immediate  corrective  measures  if  this 
representation  is  not  conciured  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

11.  The  prospectus  of  each  Fund,  or 
if  applicable,  the  prospectus  of  each 
class  of  shares  of  a  Fund,  Avill  include 

a  statement  to  the  effect  that  any  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  may  receive 
different  levels  of  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fimd. 

12.  Goldman  Sachs  or  such  affiliate(s) 
of  Goldman  Sachs  as  may  be  serving  as 
distributorfs)  of  the  Fimds  will  adopt 
compliance  standards  as  to  when  snares 
may  appropriately  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Funds  to 
conform  to  such  standards. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors  with  respect  to  the  Multi-Class 
Plan  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  Directors. 

14.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
deferi^  sales  loads  and  exchange 
privileges  applicable  to  each  class  of 
shares  offered  through  the  prospectus. 

In  the  event  that  the  shares  of  each  class 
are  offered  through  separate 
prospectuses,  the  prospectuses  will  each 
contain  cross  disclosure  describing  the 
foregoing  information  with  respect  to 
each  of  me  other  four  classes  of  shares. 
The  shareholder  reports  of  each  Fund 
will  disclose  the  respective  expenses 
and  performance  data  applicable  to  each 
class  of  shares  of  that  Fund.  Any 
advertising  material  or  sales  literatiire 
which  describes  the  expenses  and/or 
performance  data  applicable  to  any  class 
of  shares  will  disclose  such  information 
for  all  classes.  Any  publication  in  any 
newspaper  or  similar  listing  of  the  net 
asset  values  or  public  offering  prices  of 
any  class  of  shares  will  include  a 
separate  presentation  of  such 
information  for  all  classes  of  shares. 

15.  The  initial  determination  of  the 
prox)'  expenses  that  will  be  allocated  to 
a  particular  class  of  a  Fund  and  any 
subsequent  changes  thereto  will  be 
reviewed  and  approved  by  a  vote  of  the 
applicable  Investment  Company’s 
Directors,  including  a  majority  of  the 
Directors  who  are  not  interested  persons 
of  such  Investment  Company.  Any 
person  authorized  to  direct  the 


allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  proxy 
expenses  shall  provide  to  the  Directors, 
and  the  Directors  shall  review,  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

16.  CDSC  Shares  will  convert  into 
Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  vrtthout  the  imposition  of  any 
sales  load,  fee  or  other  charge. 

17.  Applicants  acknowledge  that  the 
grant  of  tne  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  any 
Distribution  Plan,  Administration  Plan 
or  Service  Plan  in  reliance  on  the 
exemptive  order. 

18.  If  a  Fund  implements  any 
amendment  to  a  rule  12b--l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non¬ 
rule  I2l>-1  shareholder  services  plan) 
that  woxild  increase  materially  the 
ammmt  that  may  be  borne  by  the  Class 
A  shares  under  the  plan,  existing  CDSC 
shares  will  stop  converting  into  Class  A 
imless  the  CDSC  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  Directors  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  CDSC  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
(“New  Class  A”),  identical  in  all 
material  respects  to  Class  A  as  it  existed 
prior  to  implementation  of  the  proposal, 
no  later  than  the  date  such  CD^  shares 
previously  were  scheduled  to  convert 
into  Class  A.  If  deemed  advisable  by  the 
Directors  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  CSSC  shares  for  a  new 
class  (’’New  CDSC  Class”),  identical  to 
existing  CDSC  shares  in  all  material 
respects  except  that  New  CDSC  Class 
will  convert  into  New  Class  A.  New 
Class  A  or  New  CDSC  Class  may  be 
formed  without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Directors  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
3,  any  additional  cost  associated  with 
the  creation,  exchange,  or  conversion  of 
New  Class  A  or  New  Ci)SC  Class  shall 
be  borne  solely  by  the  Fund’s  adviser 
and  distributor.  CDSC  Class  shares  sold 
after  the  implementation  of  the  proposal 
may  convert  into  Class  A  shares  subject 
to  ^e  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Class  A  plan  and  the  relationship  of 
such  plan  to  the  CDSC  shares  are 


disclosed  in  an  effective  registration 
statement. 

19.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  6c-10 
under  the  Act,  as  such  rule  is  currently 
proposed  and  as  it  may  be  reproposed, 
adopted  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Mergamt  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-2359  Filed  2-1-93;  8:45  am] 
BlUiNO  cooe  MIO-OI-M 


DEPARTMENT  OF  STATE 

Bureau  of  Politico  Military  Affairs 

[Public  Notice  1758] 

Statutory  Debarment  Under  the 
Interruitionai  Traffic  in  Arma 
Regulatione 

AGENCY:  Bureau  of  Politico  Military 
Affairs,  Department  of  State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
which  persons  have  been  statutorily 
debarr^  pursuant  to  §  127.6(c)  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130). 

EFFECTIVE  DATE:  December  9, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clyde  G.  Bryant  Jr.,  Chief,  Compliance 
Analysis  Division,  Office  of  Defense 
Trade  Controls,  Department  of  State 
(703-875-6650). 

SUPPLEMENTARY  INFORMATION:  Section  38 
(£^(4)(A)  of  the  Arms  Export  Control  Act 
(AECA)  prohibits  the  issuance  of  export 
licenses  to  a  person,  or  any  party  to  the 
export,  who  has  been  convicted  of 
violating  certain  U.S.  criminal  statutes, 
including  the  AECA.  The  tenn  “person” 
means  a  natural  person  as  well  as  a 
corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization,  or  group,  including 
governmental  entities.  The  term  “party 
to  the  export”  means  the  president,  the 
chief  executive  officer,  and  other  senior 
officers  of  the  license  applicant;  the 
height  forwarders  or  designated 
exporting  agent  of  the  license  applicant; 
and  any  consignee  or  end  user  of  any 
item  to  be  exported.  The  statute  permits 
certain  Umit^  exceptions  to  this 
prohibition  to  be  made  on  a  case-by-case 
basis. 

Section  127.6  of  the  ITAR  authorizes 
the  Assistant  Secretary  of  State  for 
Politico-Military  Affairs  to  prohibit 
certain  persons  convicted  of  violating  or 
conspiracy  to  violate  the  AECA  firom 
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paitidpetiiig  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furaidiing  of  defense  services. 

Such  a  prohibition  is  referred  to  as  a 
statutory  debannent.  vrhidi  may  be 
imposed  on  the  basis  of  ludidal 
proceedings  that  resulted  in  a 
condction  for  violating,  or  ofconspfaing 
to  violate,  the  AK^A.  See  22  CFR 
127.6(c).  The  period  for  debannent  will 
normally  be  three  years.  The  ITAR 
provides  the  Assistant  Secretmy  with 
discretion  to  determine  an  altwnative 
period  of  time  for  debarment.  At  the  end 
of  the  debarment  period,  licensing 
privileges  may  be  reinstated  at  the 
request  of  the  debarred  person  following 
the  necessary  interagency  consultations, 
after  a  thorough  review  d  the 
circumstances  surrounding  the 
conviction  and  a  finding  that 
appropriate  steps  have  bear  taken  to 
mitigate  any  law  enforcement  concerns, 
as  required  by  section  38(g)(4). 

Statutory  debarment  is  based  solely 
upon  the  outcome  of  a  crimuial 
proceeding,  omducted  by  a  court  of  the 
United  States,  that  established  guilt 
beyond  a  reascHMble  doubt  in 
accordance  with  due  process.  Thus, 
those  procedures  of  part  128  of  the  ITAR 
that  apply  to  administrative  debarment 
are  not  applicable  in  sudi  cases. 

During  the  period  of  debarment  the 
Department  of  State  will  not  consider 
applications  for  licenses  or  requests  for 
approvals  that  involve  any  person  or 
any  party  to  the  export  w^  has  been 
convicted  of  violating  the  AECA.  m  of 
conspiracy  to  violate  the  AECA.  Persons 
who  nave  been  statutorily  debarred  may 
appeal  to  the  Under  Secretary  for 
Imemational  Security  A%irs  for 
reconsideration  of  the  ineligibility 
determination.  A  request  fin 
reconsideration  must  be  submitted  in 
writing  within  30  days  after  a  person 
has  been  informed  of  die  adverse 
decision. 

The  Department  of  State  pohcy 
permits  debarred  persons  to  apply  for  an 
exception  fiom  the  debarment  under 
section  38  (g)(4)(A)  of  the  AECA,  one 
year  after  the  date  of  the  debarment. 
Debarred  persons  may  seek  such  an 
exc^ition  from  the  Director  of  the  Office 
of  Defmse  Trade  Controls,  in 
accordance  with  section  3B(gK4KA)  and 
under  22  CFR  127.6.  If  the  exce^on  is 
granted,  the  debarment  will  be 
suspended.  Any  decision  to  grant  an 
exception  can  ^  made  only  after  the 
statutory  requirements  un^  section 
38(g)(4)  have  been  satisfied. 

Pursuant  to  section  38^(4KA)  of  die 
AE(^  and  $  127.6  of  the  ITAR,  the 
Assistant  Secretary  for  Politico-Military 
Afisirs  has  debarred  ei^t  persons  who 
have  been  ccmvicted  of  violating  the 


AECA,  or  of  conspiracy  to  violate  the 
AECA. 

These  persons  have  been  debarred  for 
a  three  year  period  following  their 
conviction,  and  have  been  so  notified  by 
a  letter  from  the  Office  of  Defense  Trade 
Controls.  Pursuant  to  $  127.6(c)  of  the 
ITAR,  the  names  of  these  persons  (and 
their  offense,  date  of  conviction(s)  and 
court  of  conidcdonfs))  are  being 
published  in  the  Federal  Register. 
Anyone  who  requires  additional 
information  to  determine  whether  a 
person  has  been  debarred  riiould 
ccmtact  the  Office  of  Defense  Trade 
Controls. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States  and  is  thus 
excluded  fimn  the  procedures  of  5 
U.S.C.  553  and  554  and  Executive  Order 
12291  (44  FR 13163).  It  implements 
statutory  and  regulatory  requirements 
that  entered  into  force  tm  Dscember  22, 
1987  and  April  4, 1988,  respectively. 

In  accordance  with  these  authorities 
the  following  persons  are  debarred  for  a 
period  of  thm  years  following  their 
conviction  for  violating,  ot  conspiring  to 
violate,  the  AECA  (name/  offensW  date/ 
court): 

1.  Luis  Fernando  Arcila-Giraldo,  18 
U.S.C  371  (conspiracy  to  violate  22 
U.S.C.  2778),  and  22  U.S.C  2778,  April 
30. 1991,  Middle  District  of  Florida. 

2.  Fu  Chin  Qiung,  a/k/a  Alfred 
Chung,  22  U.S.C  2778,  May  20, 1990, 
Northmn  District  of  Georgia. 

3.  Brian  foseph  inning,  a/k/a  Brian 
Joseph  Mc^la,  18  U.S.C  371 
(caiEuq>iracy  to  violate  22  U.S.C  2778), 
July  3, 1990,  Middle  District  of 
Alabama. 

4.  Francisco  Ernesto  Jerez,  18  U.S.C 
371  (conspiracy  to  violate  22  U.SC 
2778),  January  29, 1962,  Central  District 
ofCa^mia. 

5.  Charles  Farrell  Malone,  18  U.S.C 
371  (conspiracy  to  violate  22  U.S.C 
2778),  June  20. 1990,  Middle  District  of 
Alabama. 

6.  Francisco  Salvador  Martin 
Penaroeno,  18  U.S.C  371(con^iracy  to 
violate  22  U.S.C  2778),  Jmuary  29, 
1992,  Central  IKstrict  oif  California. 

7.  Ricardo  Benitez  Perez,  22  U.S.C 
2778,  January  21, 1992,  Southmn 
District  of  Texas,  Carpus  Gtisti  Division. 

8.  Alfredo  Antonio  Ramos-Tlnoco,  18 
U.S.C  371  (conspiracy  to  violate  22 
U.S.C  2778),  and  22  U.S.C  2778,  April 
4, 1691,  Middle  Disfrict  of  Florida. 

Dated:  January  14, 1993. 

B.  Robiiison, 

Director,  Office  of  Defense  Trade  Controls, 
Bureau  of  MHko  Military  Affairs. 
DepattrneMofSMe. 

(FR  Doc.  93-2343  Filed  2-1-93;  8:45  am] 
BHJJNO  CODE  4nO-3S-«l 


DEPARTMefT  OF  TRANSPORTATION 

Office  of  the  Soerstary 
[Doefcat  No.  486011 

AppllcatkNi  of  AtImiUe  Southeast 
Airtlnaa,  Inc.  for  CartMcata  Authority 

AGENCY:  Department  of  Transportati(m. 
ACTKM:  Notice  of  Order  to  Show  Cause 
(Order  93-1-34). _ 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue.an  order  finding  Atlantic 
Southeast  Airlines,  Inc.,  fit,  willing,  and 
able,  and  awarding  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  pnsons, 
property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  8, 1993. 

ADDRESSES:  Objections  and  answers  to 
Directions  riiould  be  filed  in  Docket 
48501  and  addressed  to  the 
Documentary  Services  Division  (C-6S, 
room  4107),  U.S.  Department  of 
Transpeurtation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590,  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  SIFORMATION  CONTACT:  Ms. 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

DMed:  January  27, 1993. 

Patrick  V.  Morpliy,  Jr., 

Acting  Assistard  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doo  93-2380  Filed  2-1-93;  8:45  am] 
aa^jNo  CODE  4aie-s>-M 

Coast  Guard 
ICQD93-003] 

Coast  Guard  Acadanfiy  Adviaory 
Committaa 

ACnON:  Open  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C.  app.  I)  notice 
is  hereby  given  of  a  meeting  of  the  Coast 
Guard  Acraemy  Advisory  Q)mmittee  to 
be  held  in  Hamilton  Hall  at  tiie  UJS. 
Coast  Guard  Academy,  New  London, 
CT,  on  Monday  and  Tuesday,  March  22 
and  23, 1993.  The  (men  sessitms  oa. 
Monday  will  be  held  from  10  am.  to  11 
a.m.  and  1:15  pm.  to  2:15  p.m.  Qpen 
sessions  on  Tuesday  will  be  held  from 
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2:30  to  3:15  p.m.  The  Agenda  for  the 
meeting  consists  of  the  following  items: 

1.  Recruiting  and  Admissions 

2.  Athletics 

3.  Faculty  and  Curricula 

4.  Library 

The  Coast  Guard  Academy  Advisory 
Committee  was  established  in  1937  by 
Public  Law  75-38  to  advise  on  the 
course  of  instruction  at  the  Academy 
and  to  make  recommendations  as 
necessary.  Attendance  is  open  to  the 
public.  With  advance  notice,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  attend  or  present  oral 
statements  at  the  meeting  should  notify 
the  U.S.  Coast  Guard  Academy  not  later 
than  March  8, 1993. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  A.  Sanders,  Dean  of  Academics, 
U.S.  Coast  Guard  Academy,  New 
London,  CT  06320,  phone  (203)  444- 
8275. 

Issued  in  Washington,  DC,  on  January  26, 
1993. 

J.M.Loy, 

Rear  Admiral,  U.S.  Ckrast  Guard,  Chief,  Office 
of  Personnel  and  Training. 

(FR  Doc.  93-2428  Filed  2-1-93;  8:45  am] 
BILUNQ  CODE  4aiO-14-M 


National  Highway  Traffic  Safety 
Adminiatration 

Automotive  Fuei  Economy  Program; 
Report  to  Congress 

The  attached  document.  Automotive 
Fuel  Economy  Program,  Seventeenth 
Aimual  Report  to  the  Congress,  has  been 
prepared  pursuant  to  section  502(a)(2) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  (Pub.  L.  92-513),  as 
amended  by  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163) 
which  requires  in  pertinent  part  that 
"each  year,  beginning  in  1977,  the 
Secretary  shall  transmit  to  each  House 
of  Congress,  and  publish  in  the  Federal 
Register,  a  review  of  average  fuel 
economy  standards  under  this  part." 

Dated:  January  26, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

Automotive  Fuel  Economy  Program, 
Seventeenth  Annual  Report  to  the 
Congress,  January  1993 

Table  of  Contents 
Section  I:  Introduction 
Section  11:  Fuel  Economy  Improvement  by 
Manufacturers 


Section  III:  1992  Activities 

Section  IV:  Use  of  Advanced  Technology 

Section  I:  Introduction 

This  Seventeenth  Annual  Report  to 
Congress  summarizes  the  activities  of 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  during  1992 
regarding  implementation  of  applicable 
sections  of  Title  V:  "Improving 
Automotive  Fuel  Efficiency,"  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  1901  et  seq.),  as 
amended  (the  Act).  Section  502(a)(2)  of 
the  Act  requires  submission  of  a  report 
each  year.  Included  in  this  report  are 
sections  summarizing  rulemaldng 
activities  during  1992  and  a  discussion 
of  the  use  of  advanced  automotive 
technology  by  the  industry  as  required 
by  section  305,  title  in,  of  the 
Department  of  Energy  Act  of  1978  (Pub. 

L.  95-238). 

Title  V  of  the  Act  requires  the 
Secretary  of  Transportation  to 
administer  a  program  for  regulating  the 
fuel  economy  of  new  passenger  cars  and 
light  trucks  in  the  United  States  market. 
The  authority  to  administer  the  program 
has  been  delegated  by  the  Secretary  to 
the  Administrator  of  NHTSA,  49  CTR 
1.50(f). 

NHT^A’s  responsibilities  in  the  fuel 
economy  area  include: 

(1)  Establishing  and  amending  average  fuel 
economy  standees  for  manufacturers  of 
passenger  cars  and  light  trucks,  as  necessary; 

(2)  I^mulgating  regulations  concerning 
procedures,  definitions,  and  reports 
necessary  to  support  the  fuel  economy 
standards; 

(3)  Considering  petitions  for  exemption 
&om  established  fuel  economy  standards  by 
low  volume  manufactmers  (those  producii^ 
fewer  than  10,000  passenger  cars  annually 
WOTldwide)  and  establishing  alternative 
standards  for  them; 

(4)  Preparing  repmrts  to  Congress  annually 
on  the  fuel  economy  program; 

(5)  Enforcing  fuel  economy  standards  and 
relations;  and 

(6)  Responding  to  petitions  concerning 
domestic  production  by  foreign 
manufecturers  and  other  matters. 

Passenger  car  fuel  economy  standards 
have  been  established  by  Congress  for 
Model  Year  (MY)  1985  and  thereafter  at 
a  level  of  27.5  mpg.  NHTSA  has 
authority  to  amend  the  standard  above 
or  below  that  level.  Standards  for  light 
trucks  have  been  established  by  NHTSA 
for  MYs  1979  through  1994.  Most 
recently,  NHTSA  published  a  notice  of 
propos^  rulemaking  (NPRM)  proposing 
light  truck  fuel  economy  standards  for 
MYs  1995-1997.  All  current  standards 
are  listed  in  Table  I-l. 

To  estimate  the  potential  for  vehicle 
fuel  economy  improvements  over  the 
next  decade,  NHTSA  contracted  with 


the  National  Academy  of  Sciences 
(NAS)  to  study  the  extent  to  which 
automobile  fuel  economy  could  be 
improved  while  still  meeting 
environmental  and  safety  needs.  The 
study  report  was  completed  in  April 
1992.  While  the  study  concluded  that 
higher  levels  of  fuel  economy  can  be 
attained  in  the  future,  it  also  discussed 
the  costs  of  reaching  higher  levels  and 
problems  with  the  current  Corporate 
Average  Fuel  Economy  (CAFE) 
regulatory  program. 

Table  1-1  .—Fuel  Economy  Standards 
FOR  Passenger  Cars  and  Lk3ht 
Trucks  Model  Years  1978  Through 
1994  (IN  MPG) 


Model 

year 

Pae- 

aangar 

cars 

Light  trucks’ 

Two- 

wheel 

drive 

Four- 

Wheel 

drive 

Com¬ 

bined** 

1978  ... 

^18.0 

1979  ... 

<19.0 

17.2 

15.8 

1980  ... 

<20.0 

16.0 

14.0 

(®) 

1981  ... 

22.0 

•16.7 

15.0 

(‘) 

1982  ... 

24.0 

18.0 

16.0 

17.5 

1983  ... 

26.0 

19.5 

17.5 

19.0 

1984  ... 

27.0 

20.3 

18.5 

20.0 

1985  ... 

<27.5 

^19.7 

^18.9 

^19.5 

1986  ... 

•26.0 

20.5 

19.5 

20.0 

1987  ... 

•26.0 

21.0 

19.5 

20.5 

1988  ... 

•26.0 

21.0 

19.5 

20.5 

1989  ... 

’•26.5 

21.5 

19.0 

20.5 

1990  ... 

<27.5 

20.5 

19.0 

20.0 

1991  ... 

<27.5 

20.7 

19.1 

20.2 

1992  ... 

<27.5 

20.2 

1993  ... 

<27.5 

20.4 

1994  ... 

<27.5 

20.5 

'  Standard*  lor  MY  1979  Kghl  truck*  war*  **taM*h*d  lor 
vahid**  wkh  a  groa*  vatncta  watgnt  rating  (QVWR)  ol  6.000 
Iba.  or  la**.  Standard*  lor  MY  1M0  and  Bayond  ar*  lor  lignt 
tnjck*  with  a  QVWR  ol  8,500  lb*,  or  la**. 

>For  MY  1979,  Kghl  buck  manulaclurBr*  could  comply 
aaparataly  with  atandard*  lor  lour-Wiaal  driva,  ganaral  utiWy 
vahid**  and  aK  olhar  Kghl  tnxA*.  or  oombina  tnair  tnjck* 
kao  a  aingl*  ll**l  and  comply  with  iha  17.2  mpg  atandaid. 

^For  MY*  1962-1991,  manufacturar*  could  comply  with 
th*  twowhaal  and  lour-wnaal  driv*  atandaid*  or  could 
oombma  aN  kghl  truck*  and  comply  wkn  Iha  combinad 
atandaid. 

^Estabkahed  by  Congi***  in  THIa  V  ol  th*  Act. 

*A  manuladurar  whoa*  Kghl  truck  liaal  wa*  powaiad 
axduatvaly  by  baaic  angina*  which  war*  not  alao  uaad  in 
paaaangar  car*  could  maai  atanoard*  ol  14  mpg  and  14.5 
mpg^n  MY*  1980  and  1981,  raapadivaly. 

■Raviaad  in  Jun*  1979  from  18.0  mpg. 

'Raviaad  in  Odobar  1984  Irom  21.8  mpg  to*  rtHMwal 
driva,  19.0  mpg  lor  lour>«4iaal  driv*,  and  21.0  mpg  for 
combinad. 

■Raviaod  in  Odobar  1985  from  27.9  mpa 

*R*vi*ad  In  Octobar  1966  from  27.5  mpg. 

'°R*vi*ad  in  Sapiambar  1986  from  27.5  mpg. 

Consumers  continue  to  choose  more 
-spacious  and  higher  performing  vehicles 
in  the  market  place.  This  choice  reflects 
the  continuing  availability  of  gasoline  at 
a  relatively  low  price.  As  a 
consequence,  the  overall  passenger  car 
fleet  fuel  economy  average  for  MY  1992 
declined  to  27.9  mpg  (from  28.3  mpg  in 
MY  1991),  and  the  light  truck  fleet 
average  declined  to  20.7  mpg  (from  21.3 
mpg  in  MY  1991).  Light  truc^ 
represented  32.9  percent  of  the  light 
truck/passenger  car  fleet,  the  highest 
share  ever.  T^e  average  weight  of  the 
MY  1992  passenger  car  fleet  was  the 
highest  since  MY  1979  and  the  light 
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truck  av«age  weight  is  the  highest  in 
ever  eight  years.  fleets  leaded 

new  le^ls  of  performance  with  the 
highest  horsepower-to-wei^  ratios  in 
recent  years.  The  import  share  of  the 
passenger  car  fleet  reached  its  highest 
level  in  MY  1992  at  43.6  percent,  but 
the  import  share  of  the  light  trufik  fleet 
was  the  lowest  in  14  years  at  17.3 
percent. 

Section  II:  Fuel  Economy  Ia|Mrovement 
by  Manufacturers 

The  fuel  economy  achievements  for 
domestic  and  foreign  manufocturers  in 
MY  1991  have  been  updated  to  include 
final  Environmental  Flection  Agency 
(EPA)  calculations,  where  available, 
since  the  publication  of  the  Sixteenth 
Aimual  Report  to  the  Congress.  These 
fuel  economy  achievements  and  current 
data  ktr  MY  1992  are  fisted  in  Tdjles  11- 
1  andn-2. 

Overall  fleet  fuel  economy  for 
passmger  cars  was  27.9  mpg  in  MY 
1992,  tte  lowest  value  since  MY  1985, 
due  primarily  to  increased  market 
demand  for  heavier  and  higher 
performance  passenger  cars.  With 
continued  lower  real  fuel  prices,  CAFE 
values  decreased  over  MY  1991  levels 


for  14  of  23  passenger  car 
manufacturers*  fleets.  (See  Table  II-l.) 
These  14  companies  accounted  for 
about  70  percent  of  the  total  MY  1992 
production.  Manufacttirers  continued  to 
introduce  new  technologies  and  more 
fuel-efficient  models,  as  well  as  some 
larger,  less  fuel-efficient  models.  For 
MY  1992,  (mly  one  of  the  three  domestic 
manufacturers  raised  its  passenger  car 
CAFE  from  MY  1991  levels.  Chrysler’s 
CAFE  rose  0.3  mpg  above  the  MY  1991 
CAFE  level. 


Table  IM.— Passenger  Car  Fuel 
Economy  Performance  by  Manufac¬ 
ture^  Model  Years  1991  and  1992 


Manufaclursr 

Model  year  cafe 

1991 

1992 

Domestic: 

27.5 

27.6 

27.8 

Z73 

Fniri . 

RM  . 

27.1 

26.8 

Sales  weighled  average  (do¬ 
mestic)  . . . . . 

27.3 

27.0 

Imported: 

BMW . . . . 

23.2 

24.0 

Chrysler  Impoits  . . 

28.7 

29.2 

Daihatsu _ _ _ 

43.6 

41.3 

Ftef  . 

23n 

22.4 

Ford  Imports  ...'. . 

33.2 

26.3 

Table  IM.— Passenger  Car  Fuel 
Economy  Performance  by  Manufac¬ 
turer^  Model  Yeai^  1991  and 
1992— Continued 


Manufacturer 

Model  year  cafe 

1991 

1992 

GM  Imports _ 

31.8 

31.1 

Honda  ,  r— T-- 

30.7 

302 

Hyundai _ _ _ 

32.9 

31.1 

ISUTV  . 

342 

322 

MiiTfta  . . . 

30.5 

30.5 

UmcAriait-nam  . 

22.3 

212 

Mitsubishi  . 

302 

28.9 

Nissan _ 

29.9 

29.4 

Peugeot - 

262 

24.7 

Porsche . . . . . 

21.1 

22.4 

Sterling  . . _....... 

252 

fitihAni . 

28.4 

27.8 

. . 

432 

44.7 

302 

28.8 

Volvo  ..._ _ _ 

25.3 

252 

VW . i. . . . . 

29.9 

292 

Yugo . . . . 

34.6  ' 

Sales  welghlsd  average  (tm- 

pnrtad)  . 

! 

30.0 

292 

Total  fleet  average . 

28.3 

27.9 

Fuel  economy  standards . 

27.5 

272 

'  Manutacturm  or  importars  o(  fatwar  than  1,000 
paaaangar  can  annually  aia  twt  Halad 


Note:  Soma  MY  1901  CAFE  vakiea  diSer  from  SKMa 
used  in  the  Sixtoemh  Annual  Report  to  the  Congraaa  due  to 
the  use  of  final  EPA  caicwaiions. 


Table  II-2.— Light  Truck  Fuel  Economy  Performance  by  Manufacturer  Model  Years  1991  and  1992 


Model  year  cafe  (MPG) 

Manufacturer 

2-Wheel 

drive 

4-Wheel 

drive 

Combined’ 

1991 

1991 

1991 

1992 

Domestic: 

niwyttittr 

21.1 

212 

Ffwrt 

20.4 

202 

TiM 

■1111111111111111 

21.2 

20.2 

PA5% 

172 

18.6 

Safes  weigtttad  avacagn  (dnmMrtir)  . .  . . . . . 

17.8 

202 

20.4 

Imported:' 

Chrysier  Imports  .„  .  . . . . . . . . . . . . 

20.4 

21.4 

Dainatfiu  . 

26.9 

26.7 

22.7 

19.6 

20.8 

242 

yag 

MilMibishi . 

24.8 

2ao 

21.9 

Nissan . . . . . 

24.8 

73.8 

Range  Rover  ...  • . . 

16.3 

16.3 

■BBjBjBjjjll 

29.1 

2B3 

Sunjid . .  , 

EMmsm 

29.9 

301 

Toynta  . . . . 

24.3 

20.4 

21.9 

20.7 

Sales  weighled  average  (imported) . . . . . . 

23.9 

20.5 

24.5 

22.3 

Total  fleet  average .  . . .  . . . 

23.9 

20.5 

gl.g 

207 

Fuel  economy  standard  ...  _  ...  . . .  .  . . 

20.7 

19.1 

20.2 

202 

In  MY  1001.  manutacliMrs  oouU  comply  tate  Smheel  and  4-a*aal  drlwa  MMtdaids  or  ooiM  oonMne  Mr  S^rtiaal  wd  4-whael  drive  trucks  and  comply  wWt  the  coinbM 
note:  Some  MY  1001  CAFE  waluas  (Mar  iroai  thoao  uaad  in  the  SMaanO)  Aimuaf  MpoO  to  «m  Corvwss  due  to  the  uaa  of  final  EPA  cak^ilationa. 


In  MY  1992,  the  fleet  average  fuel 
economy  for  imported  passenger  cars 
decreas^  by  1  mpg,  from  the  MY  1991 
CAFE  level.  Import  CAFE  was  29.0  mpg 
in  MY  1992,  its  lowest  level  since  MY 
1979.  Twelve  of  the  20  import  car 
manufoctures  decreased  their  CAFE 


values  between  MYs  1991  and  1992. 
And  six  of  the  nine  Asian  impcHters 
experienced  declining  CAFE  values. 
Figure  II-l  illustrates  the  chaises  in 
total  new  passenger  car  fleet  CAFE  from 
MY  1978  to  MY  1992.  About  %  of  the 
total  passenger  car  fleet  fuel  economy 


decline  can  be  attributed  to  the  import 
fleet  decline.  For  MY  1992,  domestic 
manufacturer  fleet  average  fuel  economy 
was  the  closest  it  has  ever  bem  to 
import  manufacturer  CAFE— diflering 
by  only  2.0  mpg. 
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CAFE  levels  for  imported  light  truck 
manufactiirers  decreased  by  2.2  mpg 
using  the  combined  standard.  The 
domestic  and  total  li^t  trud:  fleet 
CAFEs  decreased  0.5  mpg  each  from 
MY  1991  to  MY  1992  for  manufacturers 
using  the  combined  standards.  Figure 
II-2  illustrates  the  progress  in  totd  fleet 
CAFE  from  MY  1979  to  MY  1992  for 
light  trucks. 

A  number  of  passenger  car  and  a  few 
light  truck  manufacturers  are  projected 


to  fail  to  achieve  the  levels  of  the  MY 
1992  CAFE  standards.  All  of  the  light 
truck  manufacturers  in  this  category  are 
low  volume  or  limited  line  producers. 
However,  NHTSA  is  not  yet  able  to 
determine  which  of  these  manufacturers 
may  be  liable  for  civil  penalties  for 
noncompliance.  Some  MY  1992  CAFE 
values  may  change  when  final  fi^ires 
are  provided  to  NHTSA  by  EPA,  in  mid- 
1993.  In  addition,  several  manufacturers 
are  not  expected  to  pay  civil  i^enalties 


because  the  credits  they  earned  by 
exceeding  the  fuel  economy  standards 
in  earlier  years  oflset  later  shortfalls. 
Other  manufacturers  may  file  carryback 
plans  to  demonstrate  that  they 
anticipate  earning  credits  in  ^tme 
model  years  to  of^t  current  deficits. 
BU.UNQ  CODE  4S10-aS-M 
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Fleet  average  fuel  economy  for  all  MY 
1992  passenger  cars  combined  exceeded 
the  MY  1992  standard.  Fleet  average 
fuel  economy  for  all  MY  1992  light 
trudcs  combined  also  exceeded  the  MY 
1992  standards. 

The  characteristics  of  the  MY  1992 
passenger  car  fleet  reflect  a  continuing 
trend  toward  heavier  passenger  cars. 

(See  Table  II-3.)  Compared  to  MY  1991, 
the  average  curb  weight  for  MY  1992 
increased  29  pounds  for  the  domestic 
fleet  and  increased  140  pounds  for  the 
imported  fleet.  The  total  new  car  fleet  is 
73  poimds  heavier  than  it  was  in  MY 
1991,  primarily  because  of  the 
significant  share  of  relatively  heavier 
imports.  This  is  the  highest  average  curb 
weight  since  MY  1979.  From  MY  1991 
to  MY  1992,  horsepower  per  100 
pounds,  a  measure  of  vehicle 


performance,  increased  from  4.37  to 
4.48  for  domestic  passenger  cars  and 
increased  by  a  greater  amount,  from  4.47 
to  4.62,  for  imported  passenger  cars.  The 
total  fleet  average  for  passenger  cars 
increased  from  4.42  in  MY  1991  to  4.56 
hp/100  lbs.  Average  engine 
displacement  increased  from  191  to  192 
cubic  inches  for  domestic  passenger  cars 
but  increased  from  125  to  139  cubic 
inches  for  imported  passenger  cars,  the 
highest  value  for  imported  passenger 
cars  since  CAFE  standards  were 
established.  The  size  class  breakdown 
shows  an  increased  trend  towards  large 
and  midsize  passenger  cars  and  a 
decrease  in  subcompact  and  compact 
passenger  cars  for  the  overall  fleet.  The 
domestic  fleet  shift  is  almost  exclusively 
from  subcompact  and  midsize  passenger 
cars  to  compact  and  large  passenger 


cars.  The  import  fleet  shift  to  large  cars 
is  primarily  due  to  Ford’s  transfer  of  its 
LTD  Crown  Victoria  and  Grand  Marquis 
models  to  the  import  fleet  by  increasing 
the  imported  content  of  these  models  to 
over  25  percent.  Midsize  imported  cars 
also  increased  significantly  in  share. 
The  imported  share  of  the  passenger  car 
market  increased  by  3.4  percentage 
points  in  MY  1992.  And,  for  the  third 
consecutive  year,  imports  exceeded  40 
percent  of  the  new  passenger  car  fleet. 

The  0.3  mpg  fuel  economy  decrease 
for  the  MY  1992  domestic  passenger  car 
fleet  may  be  attributed  primarily  to 
increases  in  performance  and  average 
weight.  Some  of  the  weight  increase 
reflects  increased  applications  of  safety 
features  such  as  air  bag  and  antilock 
braking  systems. 


Table  IW.— Passenger  Car  Fleet  Characteristics  for  MYs  1991  and  1992 


Characteristics 

Total  fleet 

Domestic  fleet 

Imported  fleM 

1991 

1992 

1991 

1992 

1991 

1992 

Fleet  Average  Fuel  Economy,  mpg . . . . . 

Fleet  Average  Curb  Weight  lbs . . . . . . . . . . . . . . 

28.3 

2934 

27.9 

3007 

27.3 

3071 

27.0 

3100 

30.0 

2735 

29.0 

2875 

Fleet  Average  Engine  Displacement,  nv.  in  .  .  . .  . 

164 

169 

191 

192 

125 

139 

Fleet  Average  i-iQ'sepo'^/W^ght  ratio,  HP/too  lbs . . 

4.42 

4.56 

4.37 

4.48 

4.47 

4.62 

PartientiigA  rrf  Finflt . 

100 

100 

59.8 

56.4 

40.2 

43.6 

Segmentation  by  EPA  Size  Class.  Percentage: 

Two-Seater . 

1.8 

1.0 

0.4 

0.4 

3.7 

1.6 

MtnlnrtmpArt  . 

1.2 

1.3 

0.0 

0.0 

3.0 

3.1 

Suhfinmiv»rt* . 

28.1 

25.9 

17.2 

15.3 

43.7 

39.6 

30.8 

26.0 

29.6 

27.0 

26.2 

36.3 

27.7 

37.6 

11.1 

32.0 

Mid-size* . . . . . . 

35.8 

15.6 

Large*  . 

12.1 

15.2 

19.9 

20.8 

0.9 

8.0 

Pement  Dleael  FnginAS  . 

0.13 

0.06 

0.0 

0.0 

0.30 

0.15 

Pnrt»nt  Turtle  or  t^Mpemhargad  Erigines . . 

1.6 

2.4 

0.3 

2.9 

3.6 

5.6 

Percent  Puel  lnjecllc>n . . . 

100 

100 

100 

83.3 

100 

87.7 

99.9 

99.9 

Percent  Frcml-Wheel  Drive  , .  . 

83.7 

84.4 

84.3 

80.0 

PemerS  Airtnmetlc  Transmiselona  . 

79.6 

81.6 

91.0 

91.8 

63.1 

68.3 

Percent  AuttxnatiC  Transmissions  with  Lockup  Clutches . .  . 

92.7 

92.6 

70.2 

94.1 

62.5 

9^.8 

60.9 

89.9 

83.7 

92.3 

86.3 

Percent  Automatic  TransrnlSSlcms  with  Four  or  More  Frjnacard  Speeds  ,  . 

69.4 

*lnctudM  aMocMed  ataiion  wagons. 


The  1  mpg  loss  in  average  fuel 
economy  for  the  MY  1992  imported 
passenger  car  fleet  may  be  attributed  to 
the  efiects  of  increased  weight  and 
higher  performance,  offset  somewhat  by 
the  greater  use  of  automatic 
transmissions  with  four  or  more  speeds 
and  lockup  torque  converter  clutcnes. 

Both  fleets  had  a  dramatic  increase  in 
share  of  turbocharged  and  supercharged 
engines.  Diesel  engines  declined  in 
share  after  a  small  increase  in  MY  1991. 
Diesel  engines  were  ofiered  only  on 


certain  Volkswagen  and  Mercedes 
models  during  1991  and  1992. 

Passenger  car  fleet  average 
characteristics  have  changed 
significantly  since  MY  1978  (the  first 
year  of  fuel  economy  standards).  After 
substantial  initial  weight  loss  (firom  MY 
1978  to  MY  1982,  the  average  passenger 
car  fleet  crirb  weight  decreased  from 
3,349  to  2,808  pounds),  the  passenger 
car  fleet  average  curb  weight  has 
stabilized  at  2,800  to  3,000  pounds. 
Table  n-4  shows  that  the  MY  1992 


passenger  car  fleet  has  nearly  equal 
interior  volume,  higher  performance, 
but  with  over  40  percent  fuel  economy 
improvement  compared  to  the  MY  1978 
fleet,  although  fuel  economy  declined  to 
its  lowest  level  since  1985.  (See  Figure 
II-3.)  The  passenger  car  fleet  in  MY 
1992  averaged  the  highest  horsepower- 
to-weight  ratio  recorded  in  any  year 
since  1955,  the  earliest  year  for  which 
the  agency  has  data. 


Table  11-4.— New  Passenger  Car  Fleet  Average  Characteristics  Model  Years  1978-1992 


Model  year 

Fuel 

econorrty 

mpg 

Curb 
weight  lb. 

Interior 
space  cu. 
ft 

Engine 

slzecu. 

in. 

Horse¬ 
power/ 
weight 
hp/100  lb. 

1978  . . . 

3.68 

1979 . . 

20.3 

24.3 

3180 

2867 

110 

105 

238 

187 

1980 . . 

3.5  i 
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Table  IM.— New  Passenger  Car  Fleet  Average  Characteristics  Model  Years  1978-1992— Continued 


The  characteristics  of  the  MY  1992 
light  truck  fleet  (see  Table  11-5)  show  an 
average  test  weight  increased  of  153 
pounds  and  sli^tly  higher  performance 
as  reflected  by  the  increase  in  the 
average  horsepower-to-weight  ratio  and 
the  larger  average  engine  size.  Increased 
popularity  of  large  pickups  and  heavier 


and  higher  performance  trucks 
contributed  to  the  0.6  mpg  fleet  fuel 
economy  decline  for  MY  1992,  o^tting 
the  increased  share  of  compact  vans  and 
the  small  increase  in  the  use  of  fuel 
injection  and  lockup  converter  clutches 
on  automatic  transmissions.  Diesel 
engine  usage  remained  nearly  the  same 


in  light  trucks  for  MY  1992  from  MY 
1991.  The  import  share  of  the  MY  1992 
light  truck  fleet  decreased  to  17.3 
percent,  2.8  percent  lower  than  MY 
1991  and  the  lowest  share  since  light 
truck  fuel  economy  standards  were 
established. 

BILUNO  COOe  4910-SMN 


PASSENGEF 

CHfi 

MODEL 


1978-1.0 


-  MPQ 

-e-  ENGINE  SIZE 


FIGURE  II-3 
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Table  11-6.— Light  Truck  Fleet  Characteristics  for  MYs  1991  and  1992 


Total  fleet 

Domestic  Fleet 

Imported  fleet 

1991 

1992 

1991 

1992 

1991 

1992 

FiMt  Aw^rag^  Pufli  Economy,  mpg  . . . 

21.3 

20.7 

4169 

20.9 

4112 

20.4 

4260 

23.0 

3641 

223 

Fleel  Avefa^  Equivalent  T^  Weight  t)S . . . . . . . . . 

4016 

Flent  Avem^  Engine  ru^piacement,  CM-  bi . . 

229 

235 

247 

251 

158 

160 

Fleet  Avemge  Homepo'o'tK/WeIgM  ratio,  HP/tOO  ibe  „ . „  . . . . 

3.76 

100 

3.92 

3.83 

4.02 

3.51 

3.46 

PuTRiintngA  nf  FUMit . . , 

100 

79.9 

82.7 

20.1 

17.3 

Segmentation  by  Type,  Percentage; 

Passenger  Van; 

Cnmpdct . . 

17.5 

21.4 

17.8 

23.1 

12.9 

Large . . 

2.0 

06 

■m 

0.7 

Cargo  Van; 

Cnfnpart . 

1.1 

1.7 

H 

2.1 

n 

Large . . 

2.9 

5.4 

6.5 

Small  Pickup* . . . . . . 

19.9 

14.2 

13.8 

20.6 

18.6 

Large  PInkiip* . , . 

28.3 

31.3 

26.7 

30.5 

34.5 

35.3 

-Spe^l  Purpose  . . . . . . . 

28.4 

25.4 

28.5 

23.4 

2&1 

35.3 

0.1 

96.4 

01 

0.2 

0.1 

Ftiel  Injer^inn  . . 

99.9 

100 

92.7 

93.5 

Automatic:  Transmissions  . 

68.8 

75.6 

78.9 

41.8 

40.3 

Automatic  Transmission*  with  Lockup  Clutohe* . 

97.1 

9a4 

96.8 

87.9 

91.2 

Autnmatift  Transmissions  with  Frnir  Forwerq  $peects  . . 

88.6 

87.8 

87.8 

94.1 

96.5 

4-Woel  Dftve . . . . 

34.7 

33.2 

29.9 

48.0 

.47.1 

*lncludlng  Cab  CtwMl*. 


During  MYs  1980  through  1992,  CAFE 
levels  for  light  trucks  in  the  0-6500  lbs. 
gross  vehicle  weight  (GVW)  class  have 
increased,  begiiming  at  18.5  mpg  in  MY 
1980  and  reaching  21.7  mpg  in  MY  1987 
before  dropping  to  lower  values  in  MYs 
1988  throu^  MY  1992,  as  average 
weight,  engine  size,  and  performance 
increased.  Diiring  these  years,  light 
trucks  production  has  increased  from 
1.9  million  in  MY  1980  to  4.1  million 


in  MY  1992.  Light  trucks  comprised 
nearly  a  third  of  the  total  fleet 
production  in  MY  1992,  almost  double 
their  share  in  MY  1989. 

Fiqure  11-4  illustrates  that  the  light 
duty  fleet  (passengers  cars  and  light 
tru(^  together)  average  fuel  economy 
steadily  increased  to  MY  1987,  but 
subsequently  has  been  below  the  MY 
1987  level.  (See  Table  11-6.)  Light  trucks 
average  fuel  economy  also  declined,  but 


the  passenger  car  average  fuel  economy 
has  remained  relatively  constant  for 
MYs  1987-1992.  Thxis,  the  overall 
decline  illustrates  the  growing  influence 
of  light  trucks  in  the  light  duty  fleet. 
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Table  11-6.— Domestic  and  Imported  passenger  Car  ano  Light  Truck  Fuel  Economy  Averages  for  Model 

Years  1978-1992  (in  MPG) 


D0fll66lk6 

Imported 

Modal  year 

Car 

ugM 

tmok 

Combined 

Car 

UgM 

tnick 

Combined 

leal 

1S78  ...  . . . . .  . 

tar 

27.3 

las 

17.7 

19.1 

201 

208 

205 

^1 

1900 . . . . . - . 

22a 

lea 

214 

29.6 

24a 

206 

201 

1981  . . . . . .............  ..... _ ... . . . . 

24a 

laa 

22.9 

3ia 

Z7A 

307 

240 

1982  . , . 

2&0 

19.2 

23.5 

31.1 

27.0 

304 

200 

1983  _ _  _  _  _  _  _ 

24a 

19.6 

23.0 

32.4 

27.1 

31.5 

24.8 

1984  _ _ _ _ _ _ _ _ _ _ _ _ , . . . 

25.5 

19a 

23.6 

32J0 

207 

306 

200 

26a 

19.6 

24.0 

31.5 

205 

303 

204 

1986  . „ . - . r .  . tr . . 

26.9 

20.0 

24.4 

3ia 

2sa 

290 

209 

1987  . . . . . . . . ,,, . 

27n 

20a 

24.6 

3ia 

202 

29.6 

202 

1988  _  _ _ _  _ 

27.4 

206 

24.5 

31.5 

24.6 

30.0 

200 

27a 

204 

24a 

3oa 

205 

290 

206 

1990  . . . . . .  .  .  . . . . . 

26.9 

20a 

23.9 

29.8 

200 

284 

204 

1991  . . . . . . . . . . . . . . 

27.3 

20.9 

24.4 

3on 

200 

203 

206 

. . . — • — — . . . . — — 

27.0 

204 

23.8 

29.0 

22.3 

27.7 

200 

Domestic  and  imported  passenger  car 
fleet  average  fuel  economies  have  bodi 
improved  since  MY  1978.  However,  in 
MY  1992  the  domestic  and  import 
passenger  car  fleet  average  fuel 
economies  decreased  to  27.0  mpg  and 
29.0' mpg,  respectively.  This  reflects  an 
increase  of  8.3  mpg  since  MY  1978  for 
domestic  cars.  For  import  cars,  the  MY 
1992  average  fuel  economy  is  only  1.7 
mpg  higher  than  that  of  MY  1978  and 
the  lowest  level  since  MY  1979. 

Domestic  and  imported  light  truck 
fleet  average  fuel  economies  have  both 
improved  since  MY  1979.  The  domestic 
manufacturers  continued  to  dominate 
the  light  truck  market.  Domestic  light 
trucks  comprised  nearly  83  percent  of 
the  total  li^t  truck  fleet.  For  MY  1992, 
the  domestic  light  truck  fleet  has  an 
average  fuel  economy  only  1.9  mpg 
lower  than  the  imported  light  truck 
fleet,  the  closest  these  fleets  have  ever 
been  in  average  fuel  economy.  The 
imported  light  trud^  fleet  fuel  economy 
improved  rapidly  between  MYs  1979 
and  1981,  but  has  steadily  decreased 
since  then.  The  imported  light  truck 
fleet  fuel  economy  decreas^  to  22.3 
mpg  from  the  MY  1990-1991  level  of 
23.0  mpg,  the  lowest  level  it  has  been 
since  MY  1979. 

The  gap  between  the  average  CAFEs 
of  the  import  and  domestic 
manufacturers  is  shrinking  as  domestic 
manufacturers  maintain  relatively  stable 
CAFE  values  while  the  import 
manufacturers  move  to  larger,  higher 
performance  vehicles  and  more  4-wheel 
drive  light  trucks. 

For  MYs  1991  and  1992,  the  domestic 
combined  passenger  car  and  light  truck 
fleet  fuel  econcuny  level  was  the  closest 
it  has  ever  been  to  the  imported 
combined  fleet,  with  a  fuel  economy 
value  of  3.9  mpg  below  the  import 
combined  fleet.  The  import  combined 


fleet  average  fuel  economy  is  the  lowest 
since  MY  1979. 

Section  ID:  1092  Activities 

A.  Passenger  Car  CAFE  Standards 

The  following  synopsis  describes 
litigation  challenging  NHTSA  actions 
imder  the  CAFE  program,  that  was 
decided  in  1992. 

Competitive  Enterprise  Institute  (CEIJ  v. 

NHTSA.  956  F.2d  321  (D.C.  Qr. 

1992).  V 

On  February  19. 1992,  in  a  2-1 
decision,  the  D.C.  Circuit  held  that 
NHTSA  had  failed  to  adequately 
evaluate  the  safety  consequences  of  its 
decision  to  retain  the  MY  1990 
passenger  car  CAFE  standard  of  27.5 
mpg  rather  than  proceeding  with 
proposed  rulemaking  to  reduce  that 
model  year’s  stands^.  The  court 
remanded  the  matter  to  NHTSA  for 
further  ccmsideration. 

NHTSA  issued  a  notice  requesting 
further  information  on  safety  issues  in 
connection  with  its  MY  1990  petition 
denial  on  October  28. 1992  (57  FR 
48777). 

B.  Light  Truck  CAFE  Standards 

In  late  1991,  NHTSA  published  a 
request  for  comments  regarding 
manufacturer’s  fuel  economy 
capabilities  for  light  trucks  ror  model 
years  after  1994  (56  FR  50694,  October 
8, 1991).  Based  on  the  information 
received  in  response  to  that 
questionnaire  and  other  sources, 
NHTSA  published  a  NPRM  for  fhel 
economy  standards  for  MYs  1995-1997 
on  December  24. 1992  (57  FR  61377). 
The  NPRM  proposes  ranges  of  fuel 
economy  standards  of  20.5  to  21.0  mpg 
for  MY  1995  and  20.5  to  21.5  mpg  for 
MYs  1996  and  1997.  A  regulato^ 
impact  analysis  and  an  envircmmental 
analysis  supporting  the  NPRM  were 


placed  in  the  NHTSA  docket  when  the 
NPRM  was  published. 

C.  Low  Volume  Petitions 

Section  502(c)  of  the  Act  provides  that 
a  low  volume  manufacturer  of  passenger 
cars  may  be  exempted  from  the 
generally  applicable  passengrar  car  fuel 
economy  standards  if  these  standards 
are  more  stringent  than  the  maximum 
feasible  average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  that 
manufacturer  at  its  maximum  feasible 
level.  Under  the  Act,  a  low  volume 
manufacturer  is  one  that  manufactured 
fewer  than  10,000  passenger  cars 
worldwide,  in  the  model  year  for  which 
the  exemption  is  sought  (the  affected 
model  year)  and  in  the  seccmd  model 
year  preceding  that  model  year. 

NHTSA  actra  on  one  low  volume 
petition  during  1992,  which  was  filed 
by  Maserati.  Maserati  was  denied  a  low 
volume  exemption  since  it 
manufactures  more  than  10,000 
passenger  automobiles  each  year  when 
its  contracted  production  for  hmocenti 
and  Fiat  is  included.  Therefore. 
Maserati's  petition  for  MYs  1992, 1993, 
1994,  and  1995  was  denied  (57  FR 
2807). 

Another  petition  requesting  an 
alternative  standard  for  Rolls-Royce 
passenger  cars  for  MYs  1995  and  1996 
was  received  on  October  26, 1992. 
NHTSA  will  review  this  petition  and 
issue  a  proposed  decnsion  in  early  1993. 

D.  Carryback  Plans 

Section  502(1)  of  the  Act  allows  an 
automobile  manufacturer  to  earn  fuel 
economy  credits  during  any  model  year 
in  which  the  manufacturer’s  fleet 
exceeds  the  established  CAFE  standard. 
The  amount  of  credits  a  manufacturer 
earns  is  determined  by  multiplying  the 
number  of  tenths  of  a  mile  per  gallon  by 
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which  the  average  fuel  economy  of  the 
manufacturer’s  fleet  in  the  model  year 
exceeds  the  standard  by  the  total 
niunber  of  vehicles  in  die 
manufacturer’s  fleet  for  that  model  year. 

Previously  earned  fuel  economy 
credits  are  carried  forward  by  NOTSA, 
(with  affected  manufacturers  given  an 
opportunity  to  comment  on  the 
NHTSA’s  ^location  of  credits)  and 
distributed  to  any  of  the  three 
succeeding  model  years  in  which  the 
manufocturer’s  fleet  falls  below  the 
CAFE  standard.  For  example,  credits 
earned  in  MY  1988  have  been  used  to 
offset  deficiencies  in  MYs  1989, 1990, 
and  1991.  A  manufacturer  also  may 
submit  to  the  agency  a  carryback  plan, 
which  demonstrates  that  it  will  earn 
sufficient  credits  within  the  following 
three  model  years  which  can  he 
allocated  to  meet  the  CAFE  standard  in 
the  model  year(s)  involved. 

On  June  17, 1992,  PAS,  Inc., 
submitted  a  carryback  plan  for  MY  1991 
light  truck  CAFE  compliance.  On 
ON^ober  19, 1992,  the  agency  approved 
PAS’s  carryback  plan,  which  uses 
credits  anticipated  to  be  earned  in  MY 
1993  to  offset  the  penalties  of  MY  1991. 
This  plan  is  unique  in  that  it  is  the  first 
instance  of  a  manufacturer  planning  to 
use  the  fuel  economy  credits  accru^ 
firam  producing  compressed  natural  gas 
vehicles  (made  available  by  the 
Alternative  Motor  Fuels  Act  of  1988)  to 
offset  penalties  earned  by  a  gasoline- 
fueled  fleet. 

E.  Enforcement 

Section  508(b)(1)  of  the  Act  imposes 
a  civil  penalty  of  five  dollars  ($5)  for 
each  tenth  of  a  mpg  by  which  a 
manufacturer's  CAFE  level  falls  short  of 
the  standard,  multiplied  by  the  total 
number  of  passenger  automobiles  or 
light  trucks  produced  by  the 
manufacturer  in  that  model  year.  Credits 
that  were  earned  for  exceeding  the 
standard  in  any  of  the  three  model  years 
immediately  prior  to  or  subsequent  to 
the  model  years  in  question  can  be  used 
to  offset  the  penalty. 

With  completion  by  EPA  of  final 
CAFE  computations  for  MY  1991  for 
most  passenger  car  fleets,  the  agency 
initiated  appropriate  enforcement 
actions  for  manufacturers  that  did  not 
meet  the  CAFE  standard.  Table  III-l 
shows  those  manufacturers  which  paid 
CAFE  penalties  in  1992. 

TABLE  III-l 


Cafe  fines  paid  in  1992 


Model  year 

Manufacturer 

Amount 

fined 

Date 

paid 

1990  _ 

Callaway . 

$20,400 

01/92 

TABLE  IIM— Continued 


Cafe  imee  paid  In  1992 


Model  year 

Manufacturer 

Amount 

fined 

Date 

paid 

1969  _ 

PAS _ 

294,500 

02/92 

1990  _ 

Peugeot _ _ 

72,500 

03/92 

1991  _ 

RMW . 

11,249,230 

187,525 

279,350 

697,260 

670,120 

06/92 

1991  . 

PAS  . . 

06/92 

1^ _ 

Flat  .. 

07/92 

1988  _ 

Flat . 

07/92 

1969  _ 

Flat . 

07/92 

TrtUll 

13,670,885 

The  following  synopsis  describes  an 
administrative  adjudication  involving 
NHTSA  actions  under  the  CAFE 
program  that  was  decided  in  1992. 
Chrysler  Corporation,  Docket  47414 

Cte  January  8, 1992,  an  Administrative 
Law  Judge  issued  an  initial  decision  and 
order  recommending  that  NHTSA’s 
complaint  seeking  a  civil  penalty  of 
$1,371,420  for  Chrysler’s  failure  to 
comply  with  the  MY  1984  domestic 
light  truck  fuel  economy  standard  be 
dismissed,  without  prejudice.  He 
concluded  that  NHTSA  could  not 
interpret  the  extent  to  which 
predecessors  or  successors  are  included 
in  the  term  “manufacturer”  without 
issuing  rules  pursuant  to  section  501(8) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act,  but  that  Chrysler 
could  not  claim  credits  earned  by 
American  Motors  Corporation  except 
under  the  terms  of  a  properly  adopted 
rule.  Both  parties  filed  Notices  of 
Intention  to  Appeal  the  Initial  Decision 
to  NHTSA’s  Administrator.  On  March 
31, 1992,  after  a  meeting  to  consider 
settlement  proposals,  the  Administrator 
set  aside  the  initial  decision  and 
terminated  the  enforcement  proceeding, 
without  prejudice,  to  permit  NHTSA  to 
prescribe  regulations  pursuant  to 
section  501(8)  of  the  Act. 

F.  Environmental  Impact  Statement 

Under  section  102(2)(c)  of  the 
National  Environmental  Protection  Act, 
an  Environmental  Impact  Statement 
(EIS)  is  required  for  all  major  Federal 
actions  significantly  affecting  the 
quality  of  the  human  environment.  In 
recent  years,  NHTSA  prepared  an 
environmental  assessment  each  time  it 
has  established  or  amended  a  CAFE 
standard  for  cars  or  light  trucks.  Each 
assessment  has  led  to  finding  of  no 
si^ificant  impact. 

^e  agency  previously  published  a 
notice  of  intent  to  prepare  a 
programmatic  EIS  covering  the  CAFE 
program  and  held  a  public  scoping 
meeting  with  the  intention  of 
,  contracting  for  the  EIS  in  fiscal  year 
(FY)  1992.  However,  Congress  did  not 
approve  the  request  for  fimding  for  the 


programmatic  EIS  in  FY  1992  or  in  FY 
1993. 

G.  National  Academy  of  Sciences  Study 

To  support  the  development  of 
President  Bush’s  National  Energy 
Strate^,  in  late  1990  NHTSA  and  the 
Federal  Highway  Administration  asked 
the  NAS  to  perform  a  study  estimating 
fuel  economy  levels  that  could 
practically  be  achieved  for  new 
passenger  cars  and  light  trucks  in  the 
next  decade,  while  meeting 
environmental  and  safety  needs.  ’The 
NAS  report  entitled,  “AUTOMOTIVE 
FUEL  ECONOMY:  How  Far  Should  We 
Go?,”  was  released  in  April  1992. 

In  outlining  the  scope  of  work  for  the 
study,  the  Department  asked  NAS  to 
provide  estimates  of  achieveable  fuel 
economy  by  vehicle  class.  In 
determining  these  fuel  economy  levels, 
NAS  was  asked  to  consider  a  number  of 
factors,  including  recent  Clean  Air  Act 
amendments  and  current  safety 
regulations,  the  availability  of 
technologies  to  improve  fuel  economy, 
the  costs  and  benefits  of  these 
technologies  (and  any  barriers  to  their 
introduction  and  widespread  use),  the 
financial  capabilities  and  economic 
health  of  the  auto  industry,  the  impact 
on  consumers,  and  safety  implications. 

Among  the  study’s  conclusion  were 
that,  for  the  year  2006,  fuel  economy 
levels  of  34-37  mpg  for  cars  and  26-28 
mpg  for  light  trucks  are  “technically 
achievable.”  NAS  estimated  that  the 
consumer  costs  to  achieve  these  levels 
would  range  between  $500  and  $2,750 
per  vehicle.  In  estimating  these  fuel 
economy  levelsmid  costs,  NAS 
considered  only  technologies  that  are  in 
mass  production  today  somewhere  in 
the  world,  assumed  that  these  future 
vehicles  would  have  to  meet  all 
applicable  safety  standards  and  “Tier  1” 
emission  standards,  and  assumed  that 
they  would  need  to  have  acceleration 
capabilities  and  interior  roominess 
comparable  to  those  of  current  vehicles. 
In  their  report,  NAS  emphasized  that 
the  above  fuel  economy  levels  should 
not  be  viewed  as  recommendations  on 
future  fuel  economy  standards.  They 
stated: 

*  *  *  the  practically  achievable  levels — 
the  levels  of  fuel  economy  for  each  size  class 
that  achieve  an  appropriate  balance  of  a 
broad  array  of  costs  and  benefits — are  likely 
to  be  found  in  the  regions  between  the  levels 
that  would  be  achieved  without  any 
government  intervention  and  the 
“technically  achievable”  levels.  It  remains 
for  policy  makers  to  determine  the  form  of 
any  future  regulations  and  the  levels  of  fuel 
economy — the  "practically  achievable” 
levels — that  in  their  judgement  provide  the 
appropriate  balance  of  costs  and  benefits  to 
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consumers,  manufacturers,  and  the  nation  as 
a  whole. 

The  study  also  concluded  that  the 
current  CAPE  regulatory  approach  has 
“serious  defects.”  It  discussed  several 
alternatives  to  the  CAFE  regulatory 
scheme  (sudi  as  sized-based  standards, 
increased  fuel  taxes,  and  consumer  fees 
and  rebates  tied  to  a  vehicle’s  fuel 
economy  level),  and  it  made  suggestions 
for  chan^  in  the  current  regulatory 
system  if  it  is  retained  (such  as 
considering  ailo%ving  manufacturers  to 
trade  CAFE  credits  and  eliminating  the 
domestic  content  provision).  The  results 
of  the  NAS  study  will  be  an  important 
consideration  in  future  policy  making 
on  automotive  fuel  efficiency. 

Section  IV:  Use  of  Advanced 
Technology 

This  section  fulfills  the  statutory 
requirement  of  section  305  of  Title  in  of 
the  Department  of  Energy  Act  of  1978 
(Pub.  L.  95-238),  which  directs  the 
Secretary  of  Transportation  to  submit  an 
annual  report  to  Cw^ess  on  the  use  of 
advanced  technologies  by  the 
automotive  industry  to  improve  motor 
vehicle  fuel  economy.  This  report 
focuses  on  the  introduction  of  new 
models  and  new  engine  technology,  the 
application  of  materials  to  save  weight, 
and  the  advances  in  electronic 
technology  which  improved  fuel 
economy  in  MY  1992. 

A.  New  Models 

The  domestic  automakers  introduced 
and  replaced  several  cars  as  well  as 
updating  several  previous  passenger 
cars.  Ford  Motor  Company  gave  the 
Taurus  and  Sable  a  major  facelift  for  MY 
1992,  the  biggest  change  since  the  car 
debuted  in  1985.  Every  exterior  panel  of 
the  Taimis  was  new,  except  for  ffie 
doors.  The  Taurus  and  Sable  grew  in 
overall  length  by  3.8  inches  to  192 
inches.  Despite  this  increase  in  siro,  the 
average  fuel  economy  of  these  cars 
improved  by  about  0.1  mpg  due,  in  part, 
to  slightly  improved  aerodynamics. 

Ford  droppM  the  LTD  uown  Victoria 
and  Colony  Park  station  wagons  and 
redesigned  the  LTD  Crown  Victoria  and 
Mercury  Grand  Marquis  sedans  to  be 
more  aerodynamic,  and  roomier  with  a 
new  engine  and  electronically 
controlled  4-speed  automatic 
transmission,  improvii^  the  average 
fuel  economy  by  1  mpg. 

Chrysler  introduced  the  Dodge  Viper 
RT/10,  an  all-new  high  performance, 
limited  production  sports  car  %vith  an 
8.0L  V-10  engine,  the  largest  oSsred  in 
any  passenger  car  sold  in  the  United 
States  in  many  years.  Despite  this  large 
engine,  the  wide  use  in  this  vehicle  of 
aluminum  and  plastics,  as  well  as  other 


technologies  sudi  as  a  G-qieed  manual 
transmission,  enabled  the  Viper  to 
achieve  an  average  fiiel  econon^  of  18.1 
mpg.  The  Plymouth  Division  offued  a 
reti^gned  Colt  Vista  Wagmi  with  both 
2-  and  4-wheel  driva  Sinrilar  vehicles 
were  marketed  as  the  Eagle  Summit 
Wagon  and  Mitsubishi  &q>o.  Due  to 
improved  ragine  efficiency,  the  average 
fum  eomiomy  of  these  wtwons  improved 
by  0.9  mpg  even  thou^  they  are 
somewh^  heavier  and  nxmiiar  than  the 
MY  1991  counterparts. 

Automobile  importers  also  introduced 
a  variety  of  new  passenger  cars  and 
updates  of  their  previous  models  for  MY 
1992.  Honda’s  Acuta  Division 
introduced  the  Vigor  with  a  2.5L  1-5 
engine,  a  5-speed  manual  at  4-speed 
automatic  transmission  and  an  average 
fuel  econmny  of  25.5  mpg.  The  Honck 
Civic  was  totally  redesigned  and  re¬ 
engineered  for  MY  1992.  The  new  Qvic 
HB  VX  had  a  1.5L  1-4  engme  mated  to 
a  5-speed  manual  transmission  and  an 
average  fiiel  economy  of  nearly  60  mpg. 

Hyundai  introduce  the  Elantra,  an 
all-new  4-door  sedan.  The  Elantra  was 
powered  by  a  1.6L  DOHC 1-4  engine 
with  113  hp  mated  to  a  5-speed  manual 
transmission  and  had  an  average  fuel 
economy  of  28.8  mpg. 

Mazda  introduced  an  all-new  MX-3 
model  powered  by  a  1.6L  1-4  engine,  a 
5-speed  automatic  transmission,  and  an 
average  fuel  economy  of  35  mpg.  The 
Mazda  929  ^as  completely  red^gned 
to  include  a  195-hp  3.0L  V-8  engine. 
Also  as  an  option  on  this  model  was  the 
first  solar-powered  ventilation  system. 
Average  fuel  economy  of  this  model 
improved  by  over  1  mpg. 

Mitsubi^  introduce  an  allniew 
Diamante  luxury  sedan  with  4-speed 
automatic  transmission.  The  base  model 
Diamante  was  equipped  with  a  175-hp 
3.0L  single-overhead-cam  (SOHC)  V-6 
engine  and  the  LS  model  had  a  202-hp 
3.QL  DOHC  V-€  engine.  The  base  mo^l 
had  a  fiiel  economy  average  of  24.2  mpg 
and  the  upper  model  had  an  average 
fuel  economy  of  23.8  mpg. 

Nissan  Motor  Corpoimon  introduced 
an  all-new  2-door  240  SX  convertible 
with  a  155  hp,  2.4L  DOHC  1-4  engine 
mated  to  a  5-speed  automatic 
transmission  with  an  average  fiiel 
economy  of  28.3  mpg  tnr  a  4-speed 
automatic  with  an  average  of  26.9  mpg. 

Porsche  replaced  the  944  with  a  new 
968  model  which  came  equipped  with 
a  236  hp  3.0L  1-4  engine  and  a  6-speed 
manual  transmission  or  a  4-speed 
automatic  transmission.  The  average 
fuel  ecmiomy  was  virtually  unchanged 
by  this  model  replacement,  even  thou^ 
the  engine  output  increased  by  28  hp. 

Saab  had  a  new  9000CD  Turn  (kiffin 
Edition  which  was  equipped  with 


traction  control  and  a  new  system  for 
improved  side  impact  protection  and 
torsicm  rigidity.  This  Saab  had  a  200  hp, 
2.3L  1-4  migine  along  with  a  4-speed 
automatic  transmission  yielding  23.3 
mpg  or  a  5-speed  manu^  with  an 
average  fuel  economy  of  25.2  mpg.  Both 
values  are  only  slightly  different  than 
those  with  the  150  hp  naturally 
aspirated  engine  and  are  0.3  mpg  hi^ier 
than  last  ye^s  tuibodiarged  9000. 

Toyota  Introduced  the  dl-new  2  4-2 
2-door  sporty  Paseo  vrith  a  1.5L  1-4 
engine.  The  Paseo  had  a  low  drag 
coefficient  (0.32  Cd).  aiding  highway 
fuel  economy  and  helping  to  ^ve  this 
model  an  average  fuel  economy  of  34.4 
mpg.  The  Toyota  Lexus  Division 
introduced  two  new  models  and 
replaced  the  ES  250  with  an  all-new  ES 
300.  The  Lexus  ES  300  comes  equipped 
with  a  3.0L  DOHC  V-6,  24-valve,  e^ne 
with  185  hp,  computer  controlled 
programmed  sequential  multipoint  fuel 
ignition  system  with  knock  sensors.  The 
two  new  models  were  the  Lexus  SC  300 
and  the  SC  400.  The  SC  300  is  powered 
by  a  3.0L  1-6  engine  with  a  5-speed 
manual  transmission  and  the  ^  400 
featured  a  4.0L  V-8  engine  and 
automatic  transmission.  The  new 
electronically-controlled  hydraulic 
cooling  fan  added  to  the  engine’s 
improved  efficiency. 

It  also  had  a  new  fuel  pu^  design  to 
reduce  electric  power  loss.  The  lower 
drag  coefficient  (0.31Cd)  of  these  models 
contributed  to  their  fuel  efficiency 
which  averaged  23  mpg,  but  was  still 
about  1.3  mpg  loww  than  last  year’s  ES 
250  average. 

Audi  had  two  all-new  models,  the  S4 
which  replaced  the  200  Quattro  sedan 
and  the  V8  C^ttro.  The  S4  was 
powered  by  a  more  powerful  2.2L 
turbocharged  DOHC,  4-valve  per 
cylinder  1-5  engine  with  230  hp  and 
achieved  an  average  fiiel  economy  of 
23.2  mpg,  the  same  as  the  MY  1991  200 
Quattro.  The  V8  (^ttro  was  powered 
by  a  larger  4.2L  V-8  engine  tlmt 
generate  276  hp  (compared  to  240  hp 
in  1991  models)  and  was  still  listed  as 
a  “gas  guzzler”  with  an  average  fiiel 
economy  of  19  mpg 

Volvo  introduce  the  960  sedan  and 
wagon  which  joined  the  9-series  lineup. 
Both  were  powered  by  a  new  3.0L 
engine  with  an  average  fuel  economy  of 
25.7  mpg  about  the  same  as  the  940 
series  using  the  smaller,  2.3L  engine. 

For  MY  1992,  the  BMW  3-Series 
adueved  a  drag  coefficient  of  0.33  Cd 
and  the  coefficient  of  lift  has  been 
reduced  by  44  percent  at  the  front  and 
19  percent  at  the  rear  to  a  value  of  0.10 
Cl  for  both  front  and  rear.  Average  fuel 
economy  for  this  series  declined  by  0.6 
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mpg,  however,  as  the  average  weight  of 
these  models  increased  by  over  250  lbs. 

Subaru  introduced  an  ml*new  SVX 
sports  model  with  a  230  hp.  DOHC  3.3L 
horizontally  opposed  6-cylinder,  4- 
valve-per-cylinder  engine  with  a  4- 
speed  automatic  transmission  and  an 
average  fuel  economy  of  23.5  mpg.  The 
new  SVX  had  a  low  drag  coefficient  of 
0.29  Cd. 

Ford’s  full  sized  F-Series  pickups  for 
MY  1992  has  a  more  aerodynamic  front 
styling  with  a  sloping  hood  and  flush 
headlamps.  Ford  trucks  also  offered 
completely  redesigned  Econoline  and 
Club  Wagon  large  vans  for  the  first  time 
in  over  15  years.  The  all-new  exterior 
had  a  sleeker  design  with  flush  side 
glass  resulting  in  an  average  fuel 
economy  improvement  of  about  0.3  mpg 
on  these  mooels. 

B.  Engine  Technology 
Many  manufacturers  are  incorporating 
a  3-  or  4-valve  per-cylinder 
configuration  to  produce  higher  specific 
power  and  better  fuel  efficiency.  There 
engines  typically  develop  higher  power 
at  higher  speeds,  and,  depending  on  the 
manufacturer’s  choice  of  gearing,  may 
have  only  small  fuel  economy  benefits. 
Used  differently,  e.g.,  to  supplant  larger 
displacement  engines  of  the  same  power 
output,  the  multivalve  engine  could 
provide  some  fuel  economy 
improvement  for  passenger  cars  and 
smaller  light  truclu  where  low  speed 
toroue  is  not  such  a  critical  factor. 

Variable  valve  actuation  for  the 
optimization  of  engine  torque  by 
improving  valve-lift  timing  and  valve 
phasing  at  both  low  and  high  engine 
speeds  is  now  being  developed  by  some 
automobile  manufacturers  to  increase 
engine  efficiency.  Honda  already 
introduced  variable  valve  timing  in  the 
1989  Civic  CRX  which  evolved  finm  the 
Honda  motorcycle  and,  since  1990,  has 
offered  it  in  the  Acma  NSX.  Variable 
cam  phasing  systems  have  also  been 
incorporated  in  some  engines  by  Nissan 
and  Mercedes  Benz.  These  advanced 
engines  with  variable  valve  actuation 
typically  result  in  improved  fuel 
economy,  emissions,  and  performance. 

The  Honda  uses  a  4-valve,  lean  bum, 
VTEC-E  engine  in  the  MY  1992  49-State 
Honda  Qvics.  By  limiting  the  opening 
of  one  of  the  int^e  valves  at  low 
speeds,  Honda  has  reduced  the  swirl  of 
the  mixture  and  extended  the  lean  limit 
of  the  air  fuel  ratio  finm  18:1  to  25:1. 
This  improvement  has  resulted  in  an  8 
percent  gain  in  fuel  economy  for  the  city 
cycle  and  12  percent  for  the  highway 
cycle  while  still  meeting  the  49-state 
NO,  standard. 

TTie  new  Audi  100  series  for  MY  1992 
introduced  a  new  2.8L  90  degree  V6 


engine  which  featured  thin-wall  engine 
block  casting  techniques  for  reduced 
weight.  The  intake  manifold  had  six 
throttle  valves  for  better  power  output  at 
higher  RPM  and  to  accelerate  the  intake 
air  at  low  engine  speed.  An  electronic 
engine  management  system,  designed  in 
cooperation  i^th  Hitachi,  monitored  the 
sequential  fuel  injection,  electronic  idle 
control,  oxygen,  and  knock  sensors  to 
maximize  engine  efficiency. 

Other  engine  updates  included  the 
replacament  of  the  Chevrolet  L98  V-8 
engine  used  on  the  Corvette  since  MY 
1985.  In  its  place  is  a  second  generation 
small-block  engine:  The  LTl  overhead 
valve  V-8.  The  new  powerplant 
retained  the  5.7L  displacement  of  its 
predecessor,  but  contained  about  70 
percent  new  components.  It  delivered 
300  hp — 50  hp  more  than  the  L98 
engine.  The  compression  ratio  was 
increased  from  10.0:1  to  10.25:1  and  the 
maximum  engine  meed  raised  by  700 
rpm  to  5700  rpm.  *^6  factors 
contributing  to  the  increase  in  power 
were:  improved  engine  cooling  with  a 
reverse-flow  arrangement  that  cools  the 
head  more  efficiently,  computer 
controlled  ignition  timing,  free  flow 
cylinder  heads,  low-restricted  exhaust 
system,  higher  compression  ratio,  and 
new  camshaft  profile.  Despite  the 
increase  in  power,  the  car’s  average  fuel 
economy  improved  by  1  mpg  over  last 
year’s  model. 

Chrysler ’s  3.0L  V-6  engine  received 
multipoint  fuel  injection  for  use  in  the 
Imperial,  LeBaron  coupe  and 
convertible.  Dodge  Dynasty,  Dodge 
Spirit,  and  Plymouth  Acclaim.  The 
I3odge  Spirit  2.2L,  16  valve  DOHC 
turbocharged  4-cylinder  enmne 
included  an  intercooler  and  twin 
balance  shafts.  The  Plymouth  Colt  Vista 
added  a  1.8L  MPI 1-4  16-valve  engine, 
and  the  Laser  offered  an  optional  2.0L 
16-valve  1-4  DOHC  MPI  and 
turbocharged  intercooled  engine.  The 
Dodge  Ram  pickup  received  new  3.9L 
V-6  and  5.2  L  V-8  Magnum  engines 
which  both  featured  sequential, 
multipoint,  fuel  injection.  Both  engines 
were  lighter  and  more  fuel  efficient. 

GM’s  new  single-overhead-cam 
(SOHC)  version  of  the  2.3L  DOHC  Quad 
4,  replaced  the  2.5L  pushrod  4-cylinder 
as  the  base  engine  in  GM’s  MY  1992  N* 
cars  (Buick  Skylark,  Oldsmobile 
Achieva,  and  Pontiac  Grand  Am).  The 
Buick  Park  Avenue  Ultra,  Pontiac 
Bonneville,  and  Oldsmobile  98  had  a 
new  Roots-type  supercharged  3.8L  V-6 
engine  with  205  hp  (up  finm  170  hp  in 
MY  1992),  and  the  Roadmaster  used  a 
larger,  180  hp  5.7L  V-8  engine  and  4- 
speed  automatic  transmission. 

Mazda  introduced  the  world’s 
smallest  displacement  production  6- 


cylinder  engine  in  its  new  MX-3  coupe. 
Ibe  1.8L  DOHC  60-degree  V-6 
produced  134  hp  at  6,800  rpm  and  118 
ft.-lbs  of  torque  at  an  extremely  high 
5,300  rpm. 

The  Mercedes  limited  edition  500E 
had  a  5.0L  DOHC  V-8  engine  with  four 
valves  per  cylinder  and  variable  valve 
timing. 

The  Toyota  Paseo  for  MY  1992  came 
equipped  with  an  electronically  fuel 
injected,  twin  cam,  16-valve  engine. 

This  engine  had  a  centrally  located 
spark  plug,  small  valve  angle,  pentroof 
combustion  chamber,  and  higher  cam- 
lift  distance  for  increased  performance 
and  fuel  efficiency. 

Volkswagen  produced  a  radically 
designed  15-degree  2.8L  V-6  engine,  the 
VR6,  for  its  Corrado,  Golf,  and  Passat 
cars.  Ibe  VR6  (R  being  the  German 
designation  for  an  inline  configuration) 
highlights  the  fact  that  the  engine 
embodies  traits  of  both  configurations. 
The  cylinders  are  staggered  in  the  same 
cast-iron  block  and  share  a  single 
aluminum-alloy  cylinder-head.  The  VR6 
develops  174  hp  at  5,800  rpm.  Peak 
torque  is  177  ft.-lbs.  (240Nm)  at  4,200 
rpm.  The  VR6  is  a  SOHC  12-valve 
engine.  Valves  operate  via  self-adjusting 
hydraulic  bucket-type  tappets. 

The  GM  4.3L  V-6  L-35  light  truck 
engine  (used  on  50  percent  of  the  GM 
lig^t  truck  fleet)  was  improved  in  MY 
1992  to  include  a  roller  camshaft,  better 
intake  and  exhaust  port  flow  at  high 
engine  speeds,  and  a  balance  shaft. 

These  improvements  enable  the  engine 
to  meet  the  California  Tier  I  emissions 
standards  with  no  loss  in  fuel  economy. 

C.  Electronics 

Applications  of  electronic 
components  in  vehicles  continues  to 
rise.  Some  of  the  applications  include  4- 
wheel  steering,  tire-pressure  sensing, 
instrumentation,  and  in  particular,  in- 
car  entertainment  grouping.  However, 
the  main  concentration  is  in  engine 
management,  powertrain  memagement, 
antilodc  braking  systems,  air  bags,  air 
conditioning  and,  increasingly, 
suspension  control. 

Another  important  area  of  automotive 
electronics  is  multiplexing,  or 
networidng  a  vehicle’s  electronic- 
control  devices  on  a  single  wire. 
Mercedes-Benz  AG  and  Robert  Bosch 
GmbH  offered  for  the  first  time  in 
vehicles,  an  extremely  fast  16-bit  data 
bus,  known  as  a  controller  area  network. 
It  links  six  controllers  in  the  engine-  and 
powertrain-management  systems  of 
Mercedes’  V-12  S^lass  sedan  and 
coupe  via  a  single  data-exchange  duct. 
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D.  Materials 

Automotive  material  applications  for 
MY  1992  underwent  few  Ganges.  The 
trend  in  MY  1992  was  to  larger  vehicles 
which,  in  most  cases,  means  more  steel. 
Because  steel  currently  is  the  most 
easily  recycled  automotive  material,  it 
will  still  be  used  extensively  in  the 
future.  Along  with  steel,  automakers 
continue  to  utilize  plastics,  aluminum, 
powder  metal,  and  magnesium. 

For  MY  1992  a  numror  of  redesigned 
cars  and  trucks  contained  more  steel 
than  their  MY  1991  coimterparts.  These 
included  the  Ford  Tamus  and  Mercury 
Sable,  Pontiac  Bonneville,  Cadillac 
Eldorado  and  Seville,  and  the  Chevy 
and  CMC  Suburban,  as  well  as  the 
Chevy  Blazer  and  CMC  Yukon  (Jimmy), 
and  die  compact  Pontiac  Grand  Am, 
Oldsmobile  Achieve,  and  Buick  Skylark. 

A  imique  vehicle  for  MY  1992  was  the 
Dodge  Viper.  It  used  one  of  the  largest 
sheet  molding  compound  (SMC) 
production  parts — the  massive  hood — 
and  was  one  of  the  first  passenger  cars 
to  use  resin-transfer  molding  (RTM). 
RTM  is  a  low-volume  alternative  to 
SMC  and  is  primarily  used  in  the  heavy- 
duty  truck  market. 

llie  Buick  Roadmaster  is  one  of  the 
latest  cars  to  use  a  molded  plastic  fuel 
tank;  and  GM’s  new  Northstar  V-8 
engine  bowed  early  for  my  1993  with 
plastic  inlet  horns,  or  tubes,  in  its 
induction  system.  This  was  the  closest 
thing  to  a  plastic  intake  manifold  ever 
employed  in  a  North  American-built 
GMcar. 

Cast-aluminum  water  pumps  were 
employed  in  place  of  iron  imits  on 
Chrysler ’s  revised  5.2L  V-8  engines  for 
MY  1992,  and  aluminum  wheels  were 
featured  on  a  number  of  cars,  including 
the  Chrysler  LeBaron  coupe  and 
Oldsmobile  Achieve. 

Magnesium  was  another  lightweight 
material  that  found  increased 
application  in  1992.  Magnesium  weighs 
33  percent  less  than  an  equal  volume  of 
aluminum  and  70  percent  less  than 
zinc.  Debuting  on  the  new  Cadillac 
Allante  for  MY  1993,  the  Northstar 
engines  used  15  poimds  or  more  of 
magnesium  in  the  induction  system, 
valve  covers,  oil  filter  adapters,  and 
other  components.  Also,  the  torque 
converter  in  the  GM  4T80E  automatic 
transmission  used  on  the  Allante  is 
magnesium. 

E.  Summary 

Due  to  the  stabilization  of  oil  prices 
and  oil  supply,  consumer  demand 
continued  to  shift  to  larger,  more 
powerful  and  roomier  passenger  cars 
and  light  trucks.  The  auto  industry, 
responding  to  this  shift,  increased  the 


proportion  of  engines  with  4-valve8-per- 
cylinder  design,  increased  the 
horsepower  of  its  engines  and  shifted 
the  production  mix  to  larger  vehicles. 
Weight  also  increased  somewhat  in 
passenger  cars  and  light  trucks  due,  in 
part,  to  additional  safety  features  such 
as  air  bags  and  antilock  braking  systems. 
However,  the  average  fuel  economy  of 
the  new  passenger  car  and  light  truck 
fleets  continues  to  exceed  applicable 
CAFE  standards. 

(FR  Doc.  93-2333  Filed  2-1-93;  8:45  am) 
NUINO  CODE  WIO-M-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infomurtion  Collection 
Requiremente  Submitted  to  0MB  for 
Review 

January  27, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Traasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Armex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  1535-0113 
Form  Number:  PD  F 1849 
Type  of  Review:  Extension 
Title:  Disclaimer  and  Consent  with 
Respect  to  United  States  Bonds/Notes 
Description:  This  form  is  used  to  obtain 
a  disclaimer  and  consent  as  the  result 
of  an  error  in  registration  or  otherwise 
the  payment,  refund  or  the  purchase 
price,  or  reissue  as  requested  by  one 
person  would  appear  to  afiect  the 
right,  title  or  interest  of  some  other 
person. 

Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 
7,000 

Estimated  Burden  Hours  Per  Response: 
6  minutes 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  700 
hours 

OMB  Number:  1535-0114 
Form  Number:  PD  F  2001 
Type  of  Review:  Extension 
Title:  Release 

Description:  This  form  is  used  by  the 
owner,  coowner,  or  other  person 


entitled  to  ratify  payment  of  savings 
bonds/notes  and  release  the  United 
States  of  America  from  any  liability. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents:  200 

Estimated  Burden  Hours  Per  Response: 
6  minutes 

Fr^uency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  20 
hours 

Clearance  Officer:  Vicki  S.  Ott,  (304) 
420-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersbxug,  WV 
26106-1328 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001 ,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  93-2356  FUed  2-1-93;  8:45  am) 

BILUNO  CODE  4S10-40-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Re\^w 

January  27, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  E)C  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0922 
Form  Number:  IRS  Forms  8329  and 
8330 

Type  of  Review:  Extension 
Title:  lender’s  Information  Return  for 
Mortgage  Credit  Certificates  (MCCs) 
(Form  8329).  Issuer’s  Quarterly 
Information  Retiim  for  Mortgage 
Credit  Certificates  (MCCs)  (Form 
8330) 

Description:  Form  8329  is  used  by 
lending  institutions  and  Form  8330  is 
used  by  state  and  local  governments 
to  report  on  mortgage  credit 
certificates  (MCCs)  authorized  imder 
Internal  Revenue  Code  (IRC)  section 
25.  IRS  matches  the  information 
supplied  by  lenders  and  issuers  to 
ensure  that  the  credit  is  computed 
properly. 
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Respondents:  State  or  local 
goverameots,  Businesns  or  other  for- 
profit 

Estimated  Number  (^Respondents/ 
Reccadkeepers:  10,500 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Fonn8329 

Form  8330 

Raoontoaplns..  3  hr.,  21  min 

4  hr.,  32  mla 

LeamMe  abool  35raln - 

1  hr.,  12  mk). 

lhalwvorVie 

tonn. 

Prapaitng  and  41  min _ 

1  hr..  19  mm. 

•andbigEia 

fcwntoSia 

ns. 

Freijuency  of  Response;  Form  8329: 

Ajinually,  Form  8330:  Quarterly 
Estimated  Total  Reporting/ 


622-3869,  Intamal  Revenue  Servioe, 
room  5571, 1111  Qmstitutimi 


Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lots  K.  Hollaed, 

Departmental  Reports.  ManagemerU  Officer. 
(FR  Doc  93-2355  FUed  2-1-93;  8:45  am] 
BUJNO  CODE  4S30-01-M 


UNITED  STATES  MFORMATION 
AGENCY 

Cuttwally  SignMeanI  Otaiecta  Imported 
for  ExMbitlofi;  DelermlnaUon 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  auth^ty  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat  985, 22  U.SXI 
2459),  Executive  Order  12047  ctf  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  Jime 
27, 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  ol^ects  to  be 
included  in  the  exhibit.  “Scrolls  from 
the  Dead  Sea:  The  ancient  Library  of 
Qumian  and  Modem  Schedarship'’  (see 
list  *),  imported  from  abroad  for  the 
temporary  exhiUtion  vrithout  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listM  exffibit  objects  at  the  Library  of 
Congress,  Washington,  DC  from  on  (mt 
about  Ainril  21, 1993  to  on  or  about  July 

*  A  copy  of  thU  Uat  Bay  b«  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  du  Office  of  the 
General  Comuai  of  USIA.  The  triephone  nuBber  is 
20X/ai9-aa27.  and  the  address  is  room  700,  UJ1. 
InCarmatioB  Agency,  301  Fourth  Street,  SW.. 
Washington,  DC  20647. 


11, 1993  and  at  the  New  Yoih  Public 
LiWty,  New  York,  New  York,  frcun  on 
or  about  October  2, 1993,  to  on  cn  dxnit 
January  8, 1994,  is  in  the  national 
intwest 

The  action  the  United  States  in  this 
matter  and  the  immunity  based  on  the 
application  of  the  provisions  of  law 
involved  does  not  imply  any  view  of  the 
United  States  concerning  the  ownerdiip 
of  the  exhibit  objects.  Ftuther,  it  is  not 
based  upon  and  does  not  represent  any 
change  in  the  position  of  the  United 
States  regarding  the  status  of  Jerusalem 
or  the  te^tories  occupied  by  Israel 
since  1967.  See  Letter  of  September  22, 
1978,  of  President  Jimmy  Carter, 
attached  to  the  Camp  David  Accord^ 
reprinted  in  78  Dept  of  State  Bulletin 
11  (October  1978);  Statement  oi 
Septembw  1, 1982,  of  President  Ronald 
Reagan,  rei»inted  in  82  Dept  (rf  State 
Bulletin  23  (September  1982). 

Public  notice  of  this  detwmination  is 
ordwed  to  be  published  in  the  Federal 
Register. 

Dated:  January  27, 1993. 

R.  Wallace  Stuart, 

Acting  General  Counsel, 

(FR  Doc.  93-2334  Filed  2-1-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nneetings  pubfehed  under 
the  “Oovemment  in  the  Sunshine  AcT  (Pub. 

L  94-409)  5  U.S.C.  552b(e)(3). 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  February  1, 8. 15,  and 
22. 1993. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  rrfFdmiary  1 

Wednesday,  February  3 
11:30  aJD. 

AfBnnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Fdmiary  8 — Toitative 
Monday,  February  8 
10:00  a.m. 

Briefing  by  nr  on  Loss  of  lridium-192 
Source  and  Therapy  Misadministration 
at  Indiana  Regiond  Cancer  Center, 
Indiana,  PA,  November  16, 1992  (Public 
Meeting) 

(Contact:  Carl  Paperiello,  708-790-5517) 
2:00  p.m. 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

(Contact:  Jim  McDermott,  301-492-4661) 


Tuesday,  February  9 
2:30  p.m. 

Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Fadlities  (Public  Meeting) 

(Contact:  William  Bateman.  301-504-1711) 
4:30pjn. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  FMvnary  15— Tmtative 

Friday,  February  19 
11:30  a.m. 

AfBnnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  Status  of  Issues  and  Approach 
to  (XIS  Rulemaking  for  Part  51  (^blic 
Meeting) 

(Contact:  Donald  Qeary,  301-492-3936) 
Week  of  FriMuary  22— Tentative 
Monday,  February  22 
9:00  a.m. 

Briefing  by  Advisory  Committee  on 
Medical  Uses  of  Isotopes  (Public 
Meeting) 

(Contact:  John  Glenn.  301-504-3415) 
Thursday,  February  25 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (^blic 
Meeting) 


(Contact:  Richard  Major,  301-492-8109) 

ADDITIONAL  INFORMATION:  By  a  vote  of 
5-0  on  January  29,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Letter  Requesting 
Publication  of  Federal  Register  Notice 
Regarding  Proposed  Issuance  of 
Operating  License  for  Comanche  Peak 
Unit  2"  ^blic  Meeting)  be  held  on 
January  29  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Afiirmation  sessions  are  initially 
scheduled  and  aimoun(»d  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Stahis  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  MFOMMATION: 

William  Hill  (301)  504-1661. 

Dated:  January  29, 1993. 

William  M.HiU,  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  93-2550  Filed  1-29-93;  2:13  pm) ' 
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Fa4anllq;btar 

Vol.  58.  No.  20 
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This  McSon  or  Ihe  FEDERAL  REGISTER 
conMna  edHorial  corrections  of  prevlouaty 
puUlshod  Prssidsntiai,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  ere 
prepared  try  the  OMoe  of  tie  Federal 
RsgMsr.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
eiserrhere  In  the  issue. 


COHMOOITV  FUTURES  TRAOINQ 
COMMISSION 

ITCFRPwtISO 

Exemption  From  Spacutaliva  PosMon 
LimSa  for  PoaMona  Which  Hanra  a 
Common  Otanar,  But  Which  Are 
Indapandantty  ControNad 

Comction 

In  rule  document  92-23223  beginning 
on  page  44490,  in  the  issue  of  Mraday, 
September  28. 1992,  make  the  following 
coirectitKi: 

S  150.3  [Corrected] 

On  page  44492.  in  the  third  column, 
amen^ent  number  3  should  read 
“Section  150.3  is  amended  by  revising 
paragraphs  (a)(4)  and  (b)  to  read  as 
follows:”. 

BILUNO  coos  1SOS-OM> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261  and  271 

(FRLr4536-6] 

RIN2050-AC32 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Toxicity 
Characteristic  Revision 

Correction 

In  rule  document  92-28320  beginning 
on  page  SS114  in  the  issue  of  Tuesday, 
November  24, 1992,  make  the  following 
corrections: 

PART  261— (CORRECTED] 

1.  On  page  55117,  in  part  261,  in 
appendix  n,  in  the  second  column,  in 
the  last  paragraph,  in  the  first  line, 
84.4.4  should  read  8.4.4. 

1271.1  [Corrected] 

2.  On  the  same  page,  in  S  271.1,  in 
Table  1,  under  Federal  Register 


reference,  “publication  citation”  rimuld 
be  removed. 

■lUJWQ  COOK  HW  01-0 


DEPARTMENT  OF  THE  TREASURY 
Intamal  Ravanua  Sarvtca 
26  CFR  Parti 

[P8-164-64] 

Rmi545-AQM 

Allocation  Reflecting  BuM-ln  Gain  or 
Loss  on  Proparty  Contributed  to  a 
Partnership 

Correction 

In  proposed  rule  document  92-31064 
beginning  on  page  61345  in  die  issue  of 
Thursday,  December  24, 1992,  make  the 
following  corrections: 

1.  On  page  61345,  in  the  third 
column,  u^er  Introduction,  in  the  first 
foil  paragraph,  in  the  fifth  line,  “1.704- 
l(b)(l)(2)(viV’  should  read  “1.704- 
l(b)(l)(vi)”. 

il.704-3  [Corrected] 

2.  On  page  61350,  in  the  third 
column,  in  $  1.704-3(c)(4Kii).  in  the 
table,  in  the  second  column,  in  the  third 
line,  “350”  diould  read  “450”. 

3.  On  page  61351,  in  the  third 
column,  in  §  1.704-3(d)(2)(iii).  the 
imdesignated  paragraph  should  read 
“(B)  Disposition  of  property.  *  *  *”. 

BtUMO  COOC  1S0S-41-O 


DEPARTMENT  OF  THE  TREASURY 
Intamal  Revenue  Service 
26  CFR  Part  1 

[Fi-25-92] 

RIN  1545-AQ70 

Qualified  Accelerated  Death  Benefits 
Under  Life  Insurance  Contracts 

Correction 

In  proposed  rule  document  92-29919 
beginning  on  page  59319  in  the  issue  of 
Tuesday,  December  15, 1992,  make  the 
following  corrections: 

i  1.7702-2  [Corrected] 

On  page  59322,  in  the  third  column, 
in  §  1.7702-2(d)(3),  Example  2,  in  the 
second  line  horn  the  bottom,  remove 
“not”;  and  in  Example  3,  in  the  second 


line  from  die  bottom.  Insert  “not”  after 
“is". 

BHXSM  COOC  160fr-et-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  26 

[P8-32-a0] 

RIN1545-A089 

Generation— Skipping  Tranatar  Tax 

Correction 

In  proposed  rule  document  92-30945 
beginning  on  page  61353  in  the  issue  of 
Thursday,  Deromber  24, 1992,  make  the 
following  corrections: 

On  page  61355: 

1.  In  the  first  column,  undw  %»ecial 
Analyses,  in  the  last  line,  insert  “major” 
after  "not”. 

126.2601-1  [Corrected] 

2.  In  the  second  column,  in 

§  26.2601-l(b)(l)(v)(B)(2).  in  the  third 
line,  insert  “a”  after  "in”. 

3.  In  the  third  column,  in  §  26.2601- 
l(b)(l)(v)(D).  in  Example  7,  in  the 
second  line  from  the  bottom,  insert 
“been”  after  “have”. 

BIUJNO  coca  1SOS-C1-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26CFRPart301 

[INTL-978-86] 

RIN1545-AJ93 

information  Reporting  by  Paeeport  and 
Permanent  Re^dence  Appiicanta 

Correction 

In  proposed  rule  document  92-31062 
beginning  on  page  61373  in  the  issue  of 
Thursday,  December  24, 1992,  make  the 
following  correction: 

f301.6039E-1  [Corrected] 

On  page  61375,  in  the  second  column, 
in  §  301.6039E-l(c)(3).  in  the  sixth  line, 
“(1)”  should  read  “(i)”. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  nre 
Safely  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration,  FEMA. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  whi(m  meet 
the  Ere  prevention  and  control 
gmdelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  March  4, 1993. 
ADDRESSES:  (Comments  on  the  master  list 
or  any  changes  to  the  master  list  are 
invit^  and  may  be  addressed  to  the 
Rules  Docket  Clerk,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  840,  WasUngton,  DC  20472,  (fax) 
(202)  646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Maruskin,  Office  of  Fire 
Prevention  and  Arson  Control.  United 
States  Fire  Administration,  Federal 
Emergency  Management  Agency, 


National  Emergency  Training  Center, 
16825  South  Seton  Avenue, 
Emmitsburg.  MD  21727,  (301)  447- 
1141. 

SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affiacting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday.  November  24, 
1992, 57  FR  55314,  and  published 
changes  on  December  23, 1992, 57  FR 
61234. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list. 

Each  update  contains  or  will  contain 
three  categories:  “Additions;’* 
“Corrections/changes;’’  and 
“Deletions.”  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

“Additions”  are  either  names  of 
properties  submitted  by  a  State  but 


inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

“Corrections/changes”  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

“Deletions”  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  Ust  at 
the  direction  of  the  State. 

Copies  of  the  national  master  Ust  and 
its  uj^ates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington.  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  Ust 
follows. 

Dated:  January  19, 1993. 

Wallace  E.  Stickney, 

Director. 
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ADDITIONS 

Alatka 

Kenai  Princess  Lodge  . . 

PO  Rox  676  . 

Denal  National  Park  Hotel . . 

MNe  9^7  Parks  Hwy 

Fairbanks  Princess  Hotel  . 

1177  Pike’s  LarxRng  Rnari 

Summ#  Lake  Lodge  . . . 

Mila  106  nicharrlson  Hwy 

Denal  Princess  Lodge  . 

FOBoxiib _ 

Fairview  Motel . . . . . 

lo.'m  r^lan  Hwy 

Arliona 

Clarion  Hotel  Tucson  Airport . 

6801  S  Tucson  Bhrd . 

California 

Marina  Wage  km . . 

Angels  km  l^ei . 

PO  Box  521  _ 

ann  m 

Best  Western  Casa  Grande  km . 

660  riak  Perk  Road  . 

E-2  8  Motels  Inc . . . 

Best  Western  km . . 

Comfort  km  Bakersfleld . . 

2514  White  Lana . 

Courtyard  By  Marriott— Bakersfield . 

3601  Marriott  Drive . 

E-Z  8  Motste  Inc _ _ 

5200  diva  Tree  Court . 

E-Z  8  Motels  Inc . . 

Econo  Lodge _ _ 

E-Z  SMoM  Inc _ 

900  W  Rice  Street 

Ramada  km  Burbank  Airport . . 

Days  km  San  Fernando  VaRey . . 

90196  Rescoe  Pivd . 

Ramada  km  Suites— Carlsbed  . „.... 

751  Macadamie  Diiva . 

E-Z  8  Motels  Inc . 

Sheraton  Hotel  And  Conference  Center 

45  Joho  Glarm  Drive . 

Best  Western  Corte  Madera  km  _ 

Rad  Lion  Hotal/Drange  County  Airport  . 

3050  Bristol  Street  *. . 

Padfic  Motor  Hotel . 

PO  Box  595  - . . . 

440  Hwy  101  North 

Howard  Johnson’s  Plaza  Hotel . . 

Dana  Point  Hilton . . . 

Embassy  Suites  Hotel  . 

SL  Frands  Motel  .  , ,  ,, 

E-Z  8  Motels  kic  .  . 

455  Wake  Averxie . 

Cooper  Landing,  AK  99572  _  907-595-1425 

Denali  Park,  AK  99755  .  907-279-2653 

Faiitanks,  AK  99709 . . . 


Glennallen,  AK  99588  . . .  907-822-3969 

McKinley  Park,  AK  99755  _  907-683-2282 

Palmer,  AK  99645  .  907-745-1505 


Tucson,  AZ  85706 .  602-745-3932 


Alameda,  CA  94501  .  510-523-9450 

Angels  Camp,  CA  95221  . 209-736-4192 

An^  Grande,  CA  93420  .  805-481-7396 

Arro^  Grande,  CA  93420  .  805-481-4774 

Bakersfleld,  CA  93308  . 805-327-9651 

Baker^ield,  CA  93304  . .  805-633-8000 

Bakersfield,  CA  93306  .  805-324-6660 

Bakersfield,  CA  93308  . 805-392-1511 

Bakersfield,  CA  93308  _ 805-322-1901 

BakersSeld,  CA  93304  .  805-832-3111 

Blythe,  CA  92225  . . .  619-922-9191 

Burbank,  CA  91504 . .  818-843-6955 

Canoga  Park,  CA  91306  . .  818-341-7200 

Carlsbad,  CA  92009  .  61 9-438-2285 

Concord,  CA  94520 . 510-674-0888 

Concord,  CA  94520 . 510-625-7700 

Corte  Madera,  CA  94925  .  415-924-1502 

Costa  Mesa,  CA  92626  .  714-540-7000 

Crescent  City,  CA  95531  .  707-464-4141 

Culver  City,  CA  90230  . . .  310-641-7740 

Dana  PohiL  CA  92629  .  714-661-1100 

Downey,  CA  90241  . 310-661-1900 

El  Cajoa  CA  92021  . 619-444-6147 

El  Centro,  CA  92243  .  619-352-6620 
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E-Z  8  Motels  Inc _ _ _ 

j  Fresno  HMon _ _ 

RedUonHotsl _  _ 

Comtort  Im . .  . 

Sunset  8  Motel  _ _ _ 

Keeler's  Inn _ 

E-Z8  Motels  Inc _ _ 

Days  Irm  La  Palma _  _ 

Sadrfieback  Irm  _ _ 

PHRm  ISpn 

E-Z  8  Motels  Inc _  _ 

E-Z  8  Motels  Inc  _ _ _ _ _  „„ 

Hofiday  Inn  Convention  World  Trade 

Or. 

Comlott  Inn— Eagle  Rock  „  . 

WMehkaMotal _ 

Bamabsy’s  Hotel . . . 

Matiposa  Lodge _  .. 

POBokT^a 

Miiwoodlnu^ _  _ 

Ramade  Irm  Modesto _ _ _ _ 

Red  Lion  Hotel  Modesto _ _ _ 

Holiday  Irm  Resort  . . 

Best  Western  Image  Suites _  .. 

E-Z  8  Motets  Inc  _ _ _  _ 

E-Z  8  Moiels  Inc _ 

E-Z  8  Motets  Inc  .  „„ 

E-Z  8  Motels  Inc 

1  E-Z  8  Motels  Inc  ~ 

Country  Suites  By  Carlson _ 

Holiday  Inn  Exprm  _ 

i  Best  Western  Host  Hotel . . 

i  Ramade  Hotel  Resort _ _ _ 

I  E-Z  8  Motels  Inc . . . . 

Best  Western  Black  Oak  Motor  Lodge  _ 

Sheraton  Inn  Pleasanton 

Days  km  Sunrise 

Red  Lion  Inns,  Sonoma  County 

Beet  inn _ _ _ _  ' 

CapNol  Canter  Travelodge  _ 

E-Z  6  Motels  Inc _ 

Ramada  Inn  San  Bernardino . . 

Holiday  km  San  Clemente  Resort _ 

Deys  km  Downtown  . 

E-Z  8  Motels  hic _ 

E-Z  6  Motels  me . . . . 

E-Z  6  Motels  me . . 

E-Z  8  Motels  kic . . 

E-Z6  Motels  me . . 

Embassy  Suites  Hotel _ 

,  Hyatt  Isiimdta  Hotel _ 

f  Red  Lion  Hotel— San  Diego . . . 

San  Diego  Manto8  Hotel  And  Markia  ... 

Travelodge  Sports  Arena  . . . . 

Comfort  tan  . . . . 

Grant  Plaza  Hotel . . . . . . 

The  Chancelior  Hotel . . . 

E-Z  8  Motels  Inc .  . . 

E-Z  8  Motels  tac . . . 

Rod  Uon  Hotel— San  Jose . 

San  Jose  HHIon  Arxl  Towers . . 

E-Z  8  Motola  Inc .  ,, 

Casa  Blanca  Motel . 

Santa  Merle  Airport  HMon  Hotel _ 

Beet  Western  TraHside  km  . . . 

PO  Box  759  . . 

CkdeC _ _ 

'  E-Z  8  Motels  Inc  . . . . . . . 

Martas  Motel . . .  . 

E-Z  6  Motels  tac . . . 

E-Z  8  Motels  Inc . . . . 

Beet  Western  Westminster  tan . . 

Datowara 

New  Devon  km  . . . . 

PO  Box  516 

Newark  Travelodge  . 

Georgia 

Super  8  Motel  Albany . . . 

Reaktonoe  km  Alpharatta . . 

Atlanta  Hilton  And  Towers . 

Doubletree  Hotel  Atlanta  Concourse 

Regency  Suites  Hotel  . .  . 

3331  N  Texas  street _ _ _ 

1055  Van  Neee _ 

221  East  Qlenoaks  BNd  Ste  200 _ _ 

24997  Mission  BM _ _ 

3885  West  Florida  Avenue _ 

8518  Sunset  Ovd _ 

615  Canal  Strset _ 

7051  Flelcher  Paikwiqf _ 

3  CenterpoMla  Drive _ _ 

300  8  8leM  Mwy  ITS _ 

43630  N  17th  Seeet  West _ 

7458  Broadway _ _ _ 

500  East  Flral  Street _ 

2300  W  Colotado  Blvd _ _ 

12023  WIshite  BNd _ 

3501  SepuNeda  BM _ 

1062  Hwy  140 _ 

1375  El  Camino  Real _ 

2001  W  Orangebuig  Avenue _ 

1150  9th  Street _ 

1000  Aquejito  Road _ 

24040  Eider  Avenue _ 

007  Roosevelt  Avenue _ 

1700  Plaza  BM _ 

5555  Cedar  Street  . . 

2434  W  HWcrsst  Olive  _ _ 

0471  Enterprise  Way _ 

231  N  Vlnei^  Avenue _ _ _ 

74675  Hwy  111 _ _ 

1633  S  Palm  Canyon _ 

1600  E  Palm  Can^  Drive _ 

430  W  Palmdale  Blvd _ _ 

1136  24th  Street . . 

5115HopyardRoad _ _ 

11131  Folsom  Blvd _ 

1  Red  Lion  Drive . . . 

8714EValieyBivd . . 

1111  H  Street . . . . 

1750  S  Waterman  Awentw _ 

2000  Ostrems  Way . . . . 

Ill  S  Avenue De EstteNa  _ _ 

1449  9th  Avenue . . . . 

1010  Outer  Road _ 

3333  Channel  Way _ 

4747  Pacific  Hwy _ 

3325  Midway  Drtve _ 

2404  Hotel  Circie  Place _ 

4550  La  Jons  VNags  OrlvB _ 

1441  Quivire  Road _ 

7450  Hazard  Center  Drive _ 

333  W  Hartror  Drive _ 

3737  Sports  Arena  Blvd . . 

240  7th  Street _ _ 

465  Grant  Avenue _ _ 

433  Powell  Street _ _ 

2050  N  First  Strset . . 

1550  N  First  Street . . 

2050  Gateway  Place . . 

300  Alameda  Blvd . . 

3550  El  Camino  Real . . 

101  Main  Street . . . . 

3455  Skyway  Drive . . 

2705  Main  Street . . 

6340  El  Rey  Avenue  . . . 

4  Mariposa  Street . . . 

31 30  Washington  Blvd . . 

15368  La  Paz  Avenue _ _ 

15401  Perk  Avenue  East . . . 

5755  Westminster  Blvd _ _ 


2nd  &  Market  Streets _ 

260  East  Main  Street _ 


2444  North  Slappy  Blvd _ 

54^  Wlmknard  Parkway  West  . . 

255  Couniand  Street  NE . . . 

7  Concourse  Parkway . . . . 

975  West  Peachtree  Street  NE _ 


Fairfield.  CA  94533  _ : _ 

Fresno,  CA  93710  . . 

Glendale.  CA  91207  . . . 

Hayward.  CA  94544  _ _ _ 

HemeL  CA  92545 . . 

Hofiywood,  CA  90029 _ 

King  City.  CA  93930 _ 

LA  Mesa,  CA  92042  . . . . . 

LA  Palme.  CA  90823  _ 

Lake  Arrowhead,  CA  92352 _ 

Lancaster,  CA  93534  _ _ _ 

Lemon  Grove,  CA  91945  . . . 

Long  Beach,  CA  90602 _ _ _ 

Los  Angeles.  CA  90041-1145  . . . 

Los  Angeles,  CA  90025  _ _ 

Manhattan  Beach,  CA  90266 _ 

Maripoea.  CA  95336  _ 

Mttbrae.  CA  94030 _ _ 

Modesto.  CA  95350  . . . 

Modesto,  CA  95354  _ _ 

Monterey,  CA  93640  . . . 

Moterw  Valley,  CA  92557  . . . 

National  City,  CA  91950 _ 

Natlonel  City,  CA  91950 . . 

IJtMAMik  dAAA/l 

I  VOWBIiLf  ••••••••••••••••••*•••••••••••• 

Nawtxny  Perk,  CA  91320  _ . . 

Oakland,  CA  94621  . 

Ontario,  CA  91764  . . 

Palm  Desert  CA  92260  _ _ _ 

Palm  Springs.  CA  92264 _ 

Palm  Springs,  CA  92264 . . 

Palmdale.  CA  93551  . . 

Paso  Robles,  CA  93446 . . 

Pteasanton,  CA  94508  _ 

Rancho  Cordova,  CA  95670  . . . 

Rohnert  Park,  CA  94920  _ 

Rosemead,  CA  91770 _ 

Sacramento,  CA  95814  _ 

San  Bernardino,  CA  92406 . . 

San  Bernardino,  CA  92407  . . . 

San  Clemente,  CA  92672  _ _ 

San  Diego,  CA  92101  _ 

San  Oie^,  CA  92154  . . . 

SanOle^,  CA92110  . . . 

San  Oia^,  CA  921 10  . . . . 

San  Diego,  CA  921 10 _ 

San  Diego,  CA  92106  _ 

San  Diego,  CA  92122  _ 

San  Die^,  CA  92109-7896  _ 

San  Diego,  CA  92100  _ 

San  Diego.  CA  92101-7709  _ 

San  Die^.  CA  92110 _ 

San  Francisco.  CA  94103  _ 

San  Francisco,  CA  94100  _ 

San  Francreco,  CA  94102  _ _ 

San  Josa.  CA  95131 _ 

San  Jose.  CA  95112 . . 

San  Jose.  CA  95110  . . . 

San  Jose,  CA  951 10 . . . 

Sania  Ciara,  CA  95051  . . 

Santa  Cruz.  CA  95060  _ 

Santa  Mane.  CA  93455 _ _ 

Susarviile,  CA  96130 . . . 

Twenty  Nine  Palms,  CA  92277 _ 

Valtejo,  CA  94560  . . 

Venice,  CA  90291  . . 

Victorville,  CA  92392  . . 

VtetorvWe.  CA  92392  . . 

Westminster,  CA  92683  . . 


Lewes,  DE  19958  . 
Newark,  DE  19711 


Albany.  GA  31702 
Alpharetta,  GA  30201 

Atlanta.  GA  30303 . 

Atlanta,  GA  30328 
Atlanla.  GA  30306 _ 


707-426-6*61 

209-485-6000 

818- 668-6466 
510-638-4466 
906-629-8900 
213-466-6051 
408-385-4843 

819- 660-0444 
714-870-1400 
714-338-3671 
005-845-9477 
619-482-7022 
310-435-0511 

213-256-1199 
310-478-3545 
310  545  6468 
209-968-3007 
415-663-3035 
209-621-6000 
209-528-6000 
408-373-6141 
714-924-4546 
619-474-7502 
819-474-6491 
510-794-7775 
805-499-0755 
510-662-4000 
714-963-8464 
819-340-4303 
619-325-9177 
619-323-1711 
005-273-8400 
805-238-4740 
510-400-8800 
916-636-0006 
707-604-5466 

818- 671-0942 
916-444-8680 
714-680-4827 
714-807-3001 
714-361-3000 
619-239-9113 
619-575-6806 
619-223-9500 

819- 294-2512 
619-224-3186 
619-291-8252 
619-453-0400 
619-224-1234 
619-297-5466 
619-234-1500 
619-226-3711 
415-661-6468 
415-434-3683 
415-362-2004 
408-436-0636 
406-453-1830 
408-453-4000 
406-287-2100 
406-246-3119 
408-423-1570 
805-928-8000 
916-257-4123 
619-367-7615 
707-654-1840 
310-621-6086 
619-243-2220 
619-241-7516 
714-806-4043 


302-645-5973 

302-737-5050 


912-886-8388 

404-664-0664 

404-659-2000 

404-395-3900 

404-076-5003 
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Residence  Inn  By  Manlon - 

Sheialon  Colony  Square  Hotel 

Summerfiald  Suites  Hotel - 

Super  8  Motel  Atlanta - 

Da^  Inn  Augusta - .... 

Su^  8  Motel  Augusta _ 

Ramada  Inn  Macon _ 

MadMon  Travelodge - 

Sheraton  Inr  Atlanta  Northwest 

Travelodge  N.  W.  Atlanta - 

Atlanla  Hilton  Northeast . 

Travelodge  N.E.  Atlanta . 

Travelodge  #1052 - ..... 

Savannah  deSoto  Hilton _ 

Charter  House  Inn . . . 

King  &  Prince  Beach  Resort  .... 

Thotraon  Travelodge  . . . 

Days  Inn  Union  City . . 


Capri  Motel . . 

Idanha  Hotel . . 

Rodeway  Inn  . . . . 

Shilo  Inn . . . 

Airport  Inn . . .«.. 

SN^  Horn  Motor  Inn . 

Riverside  Inn . 

Evergreen  Motel . . . 


Holiday  Inn— Alsip  . . 

Super  8  Motel— Alton . 

Random  House  Motel . 

Super  8  Motel— Carbondale . 

Budgetel  Intv- Champaign . 

Red  Roof  km— Champaign . 

Courtyard  By  Maniott  Chicago  Down¬ 
town. 

O'Hara  Hilton  Hotel  . 

Stouffer  Riviere  Hotel . 

Drury  km— Collinsville . 

Pear  Tree  km  . . 

Super  8  Motel— CoNinsvIlle  . 

Super  8  Motel— East  Peoria . 

Days  km— Effingham . I  PO  Box  1168 

Su^  8  Motel— Effingham . ■ 

Super  8  Motel— Fairview  Heights . 

Best  Western  km— Lagrange . 

Best  Western  Airport  Inn . I  Box  348-1  ... 

Super  8  Motel— Marlon  . ' 

Super  8  Motel— Mokana . 

Super  8  Motel-4tt.  Vernon . 

Thrifty  Inn— Mt.  Vernon . 

Super  8  Motel— Mundelein . 

Travelodge— Naperville . 

Travelers  km  Motel . . . 

Red  Roof  Inn— Peoria . 

Super  8  Motel— Peoria . 

Days  km— Penj . . . I  PO  Box  626  . 

U^Shouse  Motel,  Inc . I 

MU— Pau  Motor  Inn . . 

Super  8  Motel— Romeovllle . j 

Super  8  Motel— Salem . I  Rt  50  West .. 

Hampton  km— Chicago  South . * 

Best  Western  Lincoln  Plaza . 

Comfort  km— Springfield . 

Super  8  Motel— SL  Charles  . 

Best  Western  Cunningham  Place . 

Kentucky 

Cincinnati  Riverfront  Travelodge . 


1901  Savoy  Drfva .  Atlanta.  QA  30341  -  404-455-4448 

188  Fourteenth  Street  NE .  Atlanla,  GA  30361  . 404-892-6000 

505  Ptmrr  Road . . .  Atlanta.  QA  30305 . 404-262-7880 

301  Fulton  Induatrlal  Circle _  Atlanta.  GA  30336  ..... -  404-696-9713 

3654  Wheeler  Road _  Augusta,  QA  30909  _  708-868-8610 

2137  Gordon  Hwy  . .  Augusta.  GA  30906 . 706-738-5018 

5009  Hanison  Road .  Macon,  GA  31206  . . 912-474-0671 

2091  Eatonton  Road . .  Madiaon,  QA  30650  .  706-342-7800 

1775  Parkway  Place .  Marietta,  QA  30067  .  404-428-4400 

1940  Laland  Drive .  Marietta,  QA  30067  . 404-952-0052 

5993  Peachtree  Industrial  Blvd  . .  Norcross,  GA  30092 .  404-447-4747 

6045  Oekbrook  Parkway .  Norcross,  GA  30093 . 404-449-7322 

100  Westview  Lane .  Perry,  GA  31069  . . . .  912-967-7355 

15  E  Uberty  Street .  Savannah,  QA  31401  . .  912-232-9000 

2710  Osborne  Road . .  St  Mary's,  GA  31558  .  912-882-6250 

201  Arnold  ftoad  . . .  St.  Simon's  Island,  GA  31522  .  912-636-3631 

1847  Washington  Road .  Thomson,  QA  30824  . 706-595-6700 

6840  Shannon  Parkway  South . .  Union  City,  GA  30291  .  404-964-3777 


2600  Fakview  Avenue .  Boise,  ID  83702 . 

928  Mam .  Boise,  ID  83702 . 

1 1 15  N  Curtis .  Boise,  ID  83704 . . 

4111  Broadway  Avenue .  Boise,  ID  83705 - 

409  E  Cedar  Street .  Hailey,  ID  83333 . 

699  W  Cameron .  KeHo^.  >0  83837 . 

255  Portneuf .  Lava  Hot  Springs,  ID  63246 

2125  3rd  Avenue  N .  Lewiston,  ID  83501  . 


5000  W  127th  Street .  Alsip.  IL  60658  .  708-371-7300 

1800  Homes  Adams  Parkway .  Alton,  IL  62202  .  618-465-8885 

4205  St  Charles  Road .  Beliwood,  IL  60104 . 708-544-5585 

1180  E  Mam  Street . . .  Carbondale,  IL  62901  .  618-457-8822 

302  W  Anthony . . . .  Chanpaign.  IL  61821  .  217-356-6900 

212  W  Anthony  Drive . .  Champaign,  IL  61820  .  217-352-0101 

30  East  Hubbard  Street .  Chicago,  IL  60611  .  312-329-2500 

11601  West  Touhy  Avenue .  Chicago.  IL  60666  .  312-686-8000 

1  West  Wacker  Drive  . .  Chicago,  IL  60601  .  312-372-7200 

602  North  Bluff  Road  .  Collinsville,  IL  62234  . 618-345-7700 

552  Ramada .  Collinsville.  IL  62234  .  618-345-9500 

•2  Gateway  Drive .  CoHlnsvHle.  IL  62234  .  618-345-8006 

725  Taylor  Street .  East  Peoria.  IL  61611  .  309-696-8869 

West  Fayette  Avenue .  Effingham,  IL  62401  .  217-342-9271 

1400  Thelma  Keller  Drive  .  Effingham,  IL  62401  . 217-342-6888 

*45  Ludwig  Drive .  Fairview  Heights,  IL  62208  .  618-396-8338 

5631  S  Lagrange  Road .  Lagrange,  IL  60525  .  708-352-2480 

Rt  3 .  Marion,  IL  62959  .  618-993-3222 

2601  W  Deyoung  Street .  Marlon,  IL  62959  .  618-993-6577 

9485  W  191st .  Mokena,  IL  60448  .  708-479-7808 

401  S  44th  Street .  Mt.  Vernon.  IL  62864  .  618-242-8800 

1-57  a  1-64 .  Mt.  Vernon,  IL  62864  .  618-244-7750 

1950  S  Uke  Street .  Mundelem,  IL  60060 . 708-949-8842 

1617  Naperville  Road .  Naperville,  IL  60563  .  708-505-0200 

1801  E  Mam  Street .  Olney,  IL  62450  .  618-393-2186 

4031  N  War  Memorial  Drive  .  Peoria.  IL  61614  .  309-685-3911 

4025  W  Memorial  Drive  .  Peoria.  IL  61614  .  309-688-8074 

1-80  &  251  .  Peru.  IL  61354 .  815-224-1060 

3160  N  River  Road  . . .  River  Grove,  IL  60171  . 708-456-3600 

204  N  Jackson  .  Robinson.  IL  62454  .  618-544-2308 

1301  Marquette  Drive .  Romeovllle.  IL  60441  . 708-759-8880 

1-57 . . .  Salem,  IL  62881  .  618-548-5882 

17355  ToMvIew  Drive .  Sooth  Holland.  IL  60473  .  708-321-3200 

101  E  Adams . .  Springfield.  IL  62701  .  217-523-5661 

3442  Freedom  Drive  .  Springfield.  IL  62704  .  217-787-2250 

1520  E  Main  Street .  SL  Charles,  IL  60174  .  708-377-8388 

1907  N  Cunningham .  Urbana,  IL  61801  .  217-367-8331 


222  York  Street .  Newrport,  KY  41071 


606-291-4434 


Massachusetts 


102  Constitution  Drive .  West  Monroe.  LA  71292  . .  318-388-2420 


48  Monument  Square . I  Concord,  MA  01742  . .  I  508-369-9200 
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Merytend 


Thundeiblrd  Apartments . 

Lexington  Park  Super  S  Motel _ 

CapHoi  Heights  Super  8  Motel  _ _ 

Brampton  Bed  &  Breakfast . 

Havre  da  Grace  Super  8  Motel _ 

Thurmoni  Super  8  Motel . 


9265  Crain  Hwy . 

9290  Three  Notch  Road 

150  Hampton  Park  Bivd _ 

25227  Chestertown  Road  .. 

929  Pulaski  Hwy _ 

300  TIppin  Drivo - ... 


Bel  Alton,  MD  20611  _ 

CaMorma,  MO  20619  . . 

Capitol  Heights.  MO  20743 

Ch^ertown,  MO  21620  . 

Havre  Oe  Grace,  MO  21078  . 
Thurmont,  MO  21788  _ 


301-932-6255 

301-862-6822 

301-35D-8899 

410-778-1860 

410-939-1880 

301-271-7868 


Minnesota 


Brainerd  Oays  Inn . 

Minneapolis— SL  Paul  Airport  HHton 
The  Minneapolis  Hilton  And  Towers 
Sunwood  kin  Hotel  . . 


1630  Fakview  Orive  N _ 

3800  East  80lh  Street . 

1001  Marquette  Avenue  _ _ 

One  Sunwood  Plaza _ 


Brainerd,  MN  56401  _ 

Minneapolis.  MN  55425  . 

Mlnnea(X)lls,  MN  55403  _ 

St.  Cloud,  MN  56301  _ 


218-829-0391 

612-854-2100 

612-376-1000 

612-253-0606 


Missouri 


Mountain  Oak  Lodge . .  PO  Box  1106 

Red  Roof  km  #32 . . .  ...; . 

Capitol  Plaza  Hotel . . . 

Comfort  Inn  . . . . 

Irm  Towne  Lodge . . . 

Red  Roof  km  51  . . . 

Knights  Court . 

Beet  Western  Deerfield  Inn . 

Days  km . . . 

Ho^y  Inn  North  1-44  . 

Park  Irm  International . 

Ramada  Hawthorne  Park . 

Best  Western  Airport  Inn . . 

Budget  Host  Inn/Way— Station  Hotel  ....  PO  Box  278  . 

Mlaslasippl 


13712  E  42nd  Ter 
415  West  McCarty  ...... 

1926  Jefferson  Street .. 
2650  NE  43rd  Street  ... 
3636  Randolph  Rd  NE 
3501  W  Broadway ....... 

3343  E  Battlefield . 

2700  N  Glenstone . 

2720  North  Glenstone 
1772  South  Glenstone 
2431  North  Glenstone 
10232  Natural  Bridge  . 


Branson,  MO  65616  . . 

Independence,  MO  64055 
J^erson  City,  MO  65101 
Jefferson  City,  MO  65101 
Kansas  City,  MO  64117 
Kansas  City,  MO  64117  ... 

SedaHa,  MO  65301  . 

Springfield.  MO  85804  ..... 

Springfield.  MO  65803  . 

Springfield,  MO  65803  .... 
Springfield,  MO  65804  .... 
Springfield,  MO  65803  .... 

St.  Louis,  MO  63134  . 

West  Plains,  MO  65775  .. 


417-338-2141 

816-373-2800 

314-835-1234 

314-838-2797 

818-453-6660 

616-452-8686 

816-826-8400 


417-865-5611 

417-866-8600 

417-882-1113 

417-831-3131 

314-427-6955 

417-258-4135 


Days  Inn— Forest . 

Hampton  irm— Briarwood . 

Holiday  Inn — North . 

Holiday  Inn— Southwest . 

Ramada  km  &  Convention  Center 

New  Jersey 

Marriott’s  Seavlew  Golf  Resort . 

Best  Western  Gloucester  Inn . 

Red  Roof  Inn— Princeton  North  ... 
Courtyard  By  Marriott  ML  Laurel .. 

Hilton  Gateway . 

Embassy  Suites  Hotel . 

Prirx»ton  Marriott . 

Days  Hotel  Secaucus . 

Embassy  Suites  Secaucus . 

Somerset  Marriott . 

Glenpokrte  Marriott  Teaneck . 

Tkrton  Falls  Courtyard  By  Marriott 
Courtyard  By  Marriott  Hanover  .... 


PO  Box  1523 
MS  North  .... 


Rt2 . 

465  Briarwood  Drive 


2649  US  80  West . 

854  North  Gloster  Street 


157Rt  10 


401  S  York  Road . 

Rt  130  &  N-S  Freeway . 

208  New  Road  . 

1000  Century  Pkwy  . . 

Gateway  Ctr  Rayrriond  Blvd 

909  Parsippany  Blvd . 

201  Village  Blvd . 

455  Harmon  Meadow  Blvd  .. 

455  Plaza  Drive  . . 

110  Davidson  Avenue . 

100  Frank  West  Burr  Blvd  ... 
600  Hope  Road  . . 


Nevada 


Cal  Dan  Prtnrs  Ltd  Pmtr.  Dba  Town 
HaN  Hotel 

Flamingo  Hilton  Las  Vegas . 

Las  Vegas  Hilton . 

Ramada  Hotel  San  Rerrm . 

El  Rey  Lodge . 


New  York 

Maybrook/Montgomery  Super  8  Motel  .. 

HoUday  Irm— S^ienectady . 

Hilton  At  Syracuse  Square 

Super  8  Motel  of  Troy . 

South  Carolina 


Holley  Inn . 

Quality  km . 

Econo^  kms  of  America 
Best  Way  Motel . 

Texas 


4155  Koval  Lane . 

3555  Las  Vegas  Blvd  South 

3000  Paradise  Road  . 

115  E  Tropicana  Avenue  .... 
430  S  Hobson  At  Hwy  95  ... 


207  Montgomery  Road ... 

100  Nott  Terrace _ 

500  South  Warren  Street 
1  Fourth  Stre^  . . 


235  Richland  Avenue  . . 

3509  Clemson  Blvd . 

1776  Burning  Tree  Road ... 
1304  PoktsM  Hwy _ 


Forest,  MS  39074 ... 
Jackson.  MS  39206 
Jackson,  MS  39206 
Jackson,  MS  39204 
Tupelo,  MS  38801  .. 


601-469-2500 

601-956-3611 

601-366-9411 

601-355-3472 

601-844-4111 


Absecon,  NJ  08201  . 

Gloucester.  NJ  08030-1699 
Monmouth  Jet,  NJ  08852  .... 

Mt.  Laurel.  NJ  08054 . 

Newark,  NJ  07102 . 

Parsipoany,  NJ  07054  . . 

Princeton,  NJ  08540 . 

Secaucus,  NJ  07094  . 

Secaucus.  NJ  07094  . 

SomerseL  NJ  08873  . 

Teaneck,  NJ  07666  . . 

Tkiton  Falls,  NJ  07724  . 

Whippany,  NJ  07981  . 


609-652-2307 

609-456-7400 

906-821-8800 

609-273-4400 

201-822-5000 

201-334-1440 

609-452-7900 

201-617-8886 

201-864-7300 

906-560-0500 

201-836-0600 

908-389-2100 

201-887-8700 


Las  Vegas,  NV  89109 


702-731-2111 


Las  Vegas,  NV  89109  — 

Las  Vegas,  NV  89109 
Las  Vegas,  NV  89109-7304 
SearchHghL  NV  89046  . 


702-733-3320 

702-732-5111 

702-739-9000 

702-297-1144 


Montgomery,  NY  12549  .... 
Schenectady,  NY  12308  ... 

Syracuse,  NY  13202  . 

Troy,  NY  12180 . 


914-457-3143 

518-393-4141 

315-471-7300 

518-274-8800 


Aiken,  SC  29801  - 

Anderson,  SC  29621  - 

Columbia,  SC  29210  . . 

GreenvHle,  SC  29609  - 


803-648-4265 

803-226-1000 

803-798-8210 

803-271-1700 


Country  Suites  . . 

Drury  km  Austin  North 


1075  Wet  N  WHd  Way 
6511  IH  35  N _ 


Arlington.  TX  76011  .. 
Austin.  TX  78752  _ _ 


817-261-8900 

512-467-9500 
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Bay  city  Im . . 

Dfuiy  Inn  Coipua  CNMi - 

Raoa  Track  Inn _ 

Oniry  Inn  Oalat  NorSi _ 

Sharaton  Mockingbird  HoM - 

B  Paao  Airport  HWon . . 

Tha  Victorian  Condo  Hotel - 

Hkton  Souttwrast . . — 

Houalon  Wakt  Hiion  Inn - 

Nassau  Bay  HWon  And  Marina  — 
Ramada  Inn  Houston  SoutIVNasa 
Waatchaaa  HMon  And  Towers  — 
Drury  Inn  DFW  Airport  South 

Biazosport  HMon  Irm . 

Dnjry  Inn  McAllen . 

Hatroton  Inn  McAHan  . . 

McANan  Airport  Hilton  Inn . 

ThrMy  Inn  McANan . . . 


PC  Box  129 


RIchardaon  HMon . . 

Dniry  Inn  San  Antonio  East  #41  . 
Otury  Sukas  San  Antonio  Airport 


Vermont 


Ho  Hum  Motel  .... 
Susae  Chalet  Inn 


Washington 


Nandeis  Valu  Inn . 

Sloulfar  Madison  Hotel 
Comfort  Inn  Valley . 


CORRECTIONS 


Georgia 


Howard  Johnaon  Athens  . . 

Hampton  Inn  Savannah  Stephenson  .... 
Howard  Johnson  Savannah  West 
Boundary. 


Idaho 


Evergreen 


Maaeachuaetts 


Boston  Mamoa  Copley  Place . 

Greet  Vacations . 

Royal  Sonesta  Hotel _ _ 

Howard  Johnson  Lodge  . . 

Sheraton  Ocean  Park  Inn . 

Ancyent  Mariner . . 

Comlort  Suites  Hotel . 

Orteane  Holiday  Motel . . 

PHgrlm  Sands  Motel  . 

Provincetown  Inn . 

WhNe  Wind  mn.  Inc . 

Ramada  Inn  . . 

Moby  OIck.  Motel . 

Gul  Wmg  Suite  Hotel  Inc . 

Soulhboro  Motor  Lodge . 

Swansea  Motor  Inn  . 

Westfield  Motor  Inn  . 

RadMson  Hotel . . . 


Missouri 


Motels  #797  . 

Vairs  VMage . 

Courtyard  By  Marriott  Kansas  City 

VMage  Irm  Motel . 

Mansion  At  EMndale  . . 

neeidonce  km  Westport . 

Residence  km  By  Marriott  . . 

Ramada  km . 


Texae 


QuaMy  km,  Ennis 


PC  Box  1748 

RsTZillZZ 


4eRt6A 


fit  1 . . 

2021  NPadre  Island - 

62S6IH37 - 

2421  wekwl  HM  Lane - 

1883  W  Mockingbird  Lane  .. 

2027  Akway  Blvd - 

8300  Seawall  Bhrd - - 

8780  Southwest  Freeway _ _ 

12401  Katy  Freeway - 

3000  Naaaau  Road  One  — 

1301  Nasa  Road  1  — . — 

9999  Weethakner 
4210  W  Airport  Freeway 
925  Hwy  322  W  . 

612  West  Exprwy  63 - 

300  West  Exprwy  83 - 

2721  S  10th  Street - 

620  Weal  Exprwy  83  - 

5200  E  Univeralty - 

1881  N  Central  Exprwy - 

8300IH36N - 

6811  Jones  Maksheiger  Road 


PO  Box  6736 


1200  SheKxime  Road 
Sykes  Avenue - 


4117  196th  Street  SW  . 

515  Madtoon  Street . 

N  905  SuWvan  Road  ... 


2465  West  Broad  Street  ~... 
201  Stephenson  Avenue .... 
224  West  Boundary  Street . 


635  W  Main  . . 

222  Brown  Avenue  . 


110  Huntington  Avenue _ 

2680  Rt  8a _ 

5  CambrUge  Pkwy _ 

740  Ekn  Street 


9  Mechanic  Street 
106  Bank  Road  .... 


ISO  Warren  Avenue  Rt  3a _ 

1  Comroerical  Street . . 

174  Commercial  Street _ 

940  Forbes  Road . . 

767  Rt  26 . . . 

822  Main  Sheet . . 

50  Turnpike  Road . 

999  Q  A  R  Hwy . 

21  Southamton  Road . 

2  Forbes  Road  . . 


Bay  City,  TX  77414 - 

Corpus  ChrtaU,  TX  78408  . . 

Corpus  Chrlatl,  TX  78409-2717 . 

Da»as.TX  75229 _ 

Dallas.  TX  75235 . 

B  Paso,  TX  79925  ... 
Gatveston,  TX  77551 
Houston,  TX  77074  ™ 

Houston,  TX  77095  ... 

Houston,  TX  77058  .. 

Houstoa  TX  77058  .. 

Houston,  TX  77042 

hvlno.  TX  75062 - 

Lake  Jackson,  TX  77566 

McANen,  TX  78501  - 

McAHen,  TX  78S01 - 

McAllen,  TX  78503 - 

McAlen,  TX  78501 

Odessa,  TX  79751  - 

Richardsoa  TX  75060  — 

San  Antonio,  TX  78238  — 

San  Antonio,  TX  78216  ... 


409-245-0965 

512-289-6200 

512-289-0991 

214-484-3330 

214-834-8660 

915-779-4241 

409-740-3555 

713-977-7911 

713-486-6080 

713-339-9300 

713-488-0220 

713-974-1000 

214-668-1200 

409-287-1161 

512-887-5100 

512-682-4900 

210-687-1161 

512-831-8700 

915-368-5885 

214-8498000 

512-864-1144 

512-308-6100 


S  Burlingtott,  VT - 

Whits  River  JcL,VT 


Lynnwood,  WA  98036 
Seattle.  WA  98104  ..... 
Veradale,  WA  99037  .. 


Athens,  GA  30606  ... 
Savannah,  GA  31406 
Savannah,  GA  31401 


Burley.  10  83318  . 
Orofino,  10  83544 


1624  Jefferson  Street . 

1309  Jefferson . 

500  E  105th  Street  .... 


1701  South  Fort _ 

1861  CtaigBhira _ 

1100  McMorrow . 

Drawer  L . . . 


1-45  Hwy  34  . 


Boston,  MA  02116 . . 

Brewster,  MA  02631  _ 

Cambridge,  MA  02142  _ 

Concord,  MA  07142  - 

Eastham,  MA  02642 - 

Foxborough,  MA  02035 . 

HavethW,  MA  01832  . 

Orleans.  MA  02653  . 

Plymouth,  MA  02360 _ 

Provincetown,  MA  02657  .... 

Provkicetowa  MA  02657  _ 

Seekonk,  MA  02771  _ 

South  Harwich,  MA  02661  .. 
South  Yarmouth,  MA  02664 

Soulhboro,  MA  01745  . 

Swansea,  MA  02777  . 

Westfield.  MA  01085  . . 

Woburn,  MA  01801  . . 


Jefferson  CNy,  MO  65109 
Jefferson  City,  MO  65101 
Kansas  City,  MO  64131  ... 

KkksvUle,  MO  63501  _ 

Springfield,  MO  65807  . 

SL  Louis,  MO  63146  . 

St  Louis,  MO  63117 . 

Waynesville,  MO  65583  ... 


Ennis.  TX  75119. 


206-775-8030 

206-663-0300 

509-824-3838 


708-849-1111 

912-359-4100 

912-232-4371 


617-236-5600 

508- 606-2090 
617-491-3600 
506-369-6100 
506-255-6000 
506-543-5564 
506-374-7755 

509- 255-1514 
509-747-0900 
508-487-6600 
506-487-1526 
508-336-7300 
506-432-1434 
508-394-9300 

508- 481-7061 

509- 675-7700 
413-669-2821 
617-032-0990 


314-634-4220 

314-636-6167 

816-941-3333 

616-665-3722 

417-831-5400 

314-^468-0060 

314-862-1900 

314-336-3121 


214-675-9641 
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Maplewood  Motel— Comloit  Inn _ _ 

Brandon  Inn . . ..... 

Super  8  Motel . . ... 

Groton  Stale  Part(— Seyon  Main  Lodge 

Andite  Rose  Inn . . . . 

Longmeadow  Farm  Bed  and  Brealdast 
TourisL 

Swiaa  Hoet  Motel  House  UnS _ _ 

UMne  Lodge-Glocken  Hoff - 

Dovebeny  Inn  . . . . ... _ _ 

PAHTnickStop _ 


RAiSn  r>>fn^  .■'..■i,,....;  . 

RMSn,  VT  n»«09  . 

20  Park  Street _  _ 

Brandon,  VT . .  . 

Putney  Road 

RmllMyyo,  VT  . . 

Groton,  VT  05678 .  ... 

13  Pleasant  Street . . . 

Ludlow,  VT  .  . . . . 

Rfd  il-Box  5 _ _ _ ..... 

Ryegate,  VT .  .  . 

1779  VMHsinn  RoArf  , 

Stratton  Mountain  Road  - - - 

Stiatton'Moontain,  VT . . 

Rt  100 . .  . 

W  Dover.  VT  06356  . 

Rt  302  4 191  . . 

. . . . . 

Wens  River,  VT  05081  . . 

802-229-8291 


802-244-6711 

802-228-4846 

802-757-2538 

802-862-5734 

80iM64^2 

802-429-2141 


'  \ 

’  ■.  “V  '"'iv. 

...  .,...  •  .•  ■  -  .  Vj  ' 

■..  v-W  1(C  o,  • 

.  '  ■  ■■  - 


Tuesday 

February  2, 1993 


Part  III 

/ 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 


49  CFR  Part  171,  et  al. 

OH  SpHt  Prevention  and  Response  Plans; 
Interim  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Reeearch  and  Spacla!  Programa 
Admlnlstiration 

48  CFR  Parts  171, 172, 173, 174,  and 
178 

[Ooeint  Na  HM-214;  Arosndment  Nos.  171> 
119, 179-128, 173-232, 174-71,  and  178- 
32] 

RtN2137-AC31 

Oil  Spill  Prevention  and  Response 
Plans 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACnON:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule  is 
applicable  to  bulk  packadngs 
containing  oil,  spedfically  cargo  tanks 
(tank  trudiu),  railroad  tank  cars,  and 
portable  tanks.  RSPA  is  amending  the 
Haardous  Materials  Regulations  to 
specify  minimum  standards  for  the  safe 
transportation  of  oil  that  is  currently 
unregulated,  and  to  require  the 
preparation  of  plans  for  preventing  and 
resj^nding  to  the  discharge  of  oil.  This 
rule  also  implements  requirements  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended  by  the  Oil  Pollution  Act  of 
1990.  The  preparation  of  plans  for 
preventing  and  responding  to  the 
discharge  of  hazardous  substances  will 
be  addressed  in  a  separate  rulemaking. 
In  addition,  requirements  for  pipelines 
are  address^  in  a  separate  rulemaking 
published  rmder  Docket  No.  PS-130, 58 
FR  244  (January  5, 1993). 

DATES:  The  effective  date  of  this  interim 
final  rule  is  February  2, 1993.  Persons 
subject  to  this  rule  must  comply  with  its 
requirements  by  October  1, 1993,  except 
for  the  requirements  of  $  171.5(cl  which 
requires  compliance  by  February  18. 
1993.  Comments  must  be  received  on  or 
before  April  5, 1993. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit,  Research  and  Special 
Programs  Administration,  Department 
of  T^sportation,  room  8421, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Comments  should  identify 
the  docket  number  and  be  submitted  in 
five  copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
conunents  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  the 
Department  of  Transportation 
headquarters  building  (Nassif  Building) 
on  the  eighth  floor.  Public  dockets  may 
be  reviewed  between  the  hours  of  8:30 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  Allan.  Office  of  Hazardous 
Materials  Standards,  RSPA.  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001, 
Telephone  (202)  366-4488  or  Robert  A. 
Monniere,  Office  of  the  Chief  Counsel, 
RSPA,  Department  of  Transportation, 

400  Seventh  Street,  SW.,  Washington, 

DC  2059(M)001,  Telephone  (202)  366- 
4400. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  several  major  oil 
discharges  damaged  the  marine 
environment  of  the  United  States.  In 
response  to  those  discharges.  Congress 
passed  the  Oil  Pollution  Act  of  1990 
(OPA)  (Pub.  L  101-380).  OPA  includes 
amendments  to  the  Federal  Water 
Pollution  Control  Act  (FWPCA),  33 
U.S.C.  1251  et  seq.  These  amendments 
mandate  greater  oil  spill  prevention 
efforts  and  oil  spill  response  capability. 
The  OPA  is  designed  “to  create  a  system 
in  which  private  parties  supply  the  bulk 
of  any  equipment  and  persoimel  needed 
for  oil  spill  response  in  a  given  area." 
H.R.  Rep.  No.  653, 101st  Cong.,  2d  Sess., 
101, 148,  reprinted  in  1990  U.S.  Ck>de 
Cong,  k  Admin.  News  779, 827.  In 
addition  to  oil,  certain  requirements  of 
OPA  also  apply  to  hazardous 
substances. 

The  statute  directs  the  President  to 
issue  regulations  establishing 
procedures,  methods,  and  equipment 
and  other  requirements  for  equipment  to 
prevent  discharges  of  oil  and  hazardous 
substances  from  onshore  facilities,  and 
to  contain  such  discharges.  33  U.S.C. 
1321(j)(l)(C).  In  addition,  the  statute 
directs  the  President  to  issue  regulations 
requiring  an  owner  or  operator  of  an 
onsnore  facility  that,  because  of  its 
location,  could  reasonably  be  expected 
to  cause  substantial  harm  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters  or  adjoining 
shorelines.  33  U.S.C  1321(j)(5). 

On  October  18. 1991,  the  Prmident 
signed  Executive  Order  (ED.)  12777  (56 
FR  54757,  October  22, 1991).  Section 
2(b)(2)  of  E.0. 12777  delegates  authority 
to  establish  procedures,  methods,  and 
equipment  and  other  requirements  for 
equipment  to  prevent  and  contain 
disc^iges  of  oil  and  hazardous 
substances  from  vessels  and 
transportation-related  onshore  facilities 
and  deepwater  ports  *  *  *  to  the 
Secretaiy  of  Trsmsportation  (the 
Secretary). 

The  Secretary  re-delegated  this  OPA 
authority  to  the  Cfommandant.  United 
States  Coast  Guard:  the  Administrator, 
Maritime  Administration;  and  the 


Administrator,  Research  and  Special 
Programs  Administration  (RSPA).  57  FR 
8581  (March  11, 1992).  The  Secretary’s 
re-delegation  grants  the  RSPA 
Administrator  authority  to  establish 
“procedtues,  methods,  and  eqmpment 
and  other  requirements  for  equipment  to 
prevent  discharges  from,  and  to  contain 
oil  and  hazardous  substances  in 
pipelines,  motor  carriers,  and  railways." 
57  FR  8582. 

In  a  more  recent  delegation,  the  RSPA 
Administrator  received  authority  under 
section  2(d)(2)  of  E.0. 12777  to:  (1)  Issue 
regulations  requiring  submission  of 
OPA  response  plans  for  pipelines, 
railroads,  and  motor  carriers,  (2)  review 
and  approve  response  plans  for 
pipelines,  and  (3)  authorize  pipelines  to 
operate  pending  approval  of  response 
plans.  57  FR  62484  (December  31, 

1992).  Under  that  same  delegation,  the 
Federal  Hi^way  Administrator  has 
authority  to  review  and  approve  OPA 
response  plans  for  motor  carriers  and  to 
authorize  them  to  operate  pending 
approval  of  response  plans.  Similarly, 
the  Federal  Railroad  Administrator  has 
authority  to  review  and  approve  OPA 
response  plans  for  railroads  and  to 
authorize  them  to  operate  pending 
approval  of  response  plans. 

The  Coast  Guard  has  response  plan 
authority  covering  vessels  and  marine 
transportation-related  (MTR)  facilities 
including  motor  carriers  and  railroads, 
if  those  facilities  are  transferring  oil  or 
a  hazard  substance  to  or  from  a  vessel. 
The  Coast  Guard  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  (56  FR  43534,  August  30, 

1991)  and  a  notice  of  proposed 
rulemaking  (NPRM)  (57 1^  27514,  June 
19. 1992)  containing  proposed 
regulations  implementing  the  OPA 
requirements  applicable  to  vessels.  The 
Coast  Guard  published  an  ANPRM  (57 
FR  8708,  Ma^  11, 1992)  containing 
proposed  regulations  implementing  the 
OPA  requirements  applicable  to  MITt 
facilities.  In  addition,  on  September  15, 
1992,  the  Coast  Guard  issued  two 
navigation  and  vessel  inspection 
circulars  (NVIC)  that  serve  as  guidelines 
for  preparing  response  plans  for  certain 
vessels  and  marine  transportation- 
related  facilities  (NVICs  7-92  and  8-92). 

This  rulemaking  addresses  the 
requirements  of  the  OPA  as  they  apply 
to  motor  carriers  and  railroads.  It  also 
addresses  similar  requirements  for 
portable  tanks.  As  used  in  this  rule,  an 
owner  or  operator  of  an  onshore  facility 
is  the  carrier  as  defined  in  49  CFR  171.8. 

In  accordance  with  5  U.S.C. 
553(b)(3)(B),  this  interim  final  rule  is 
issued  without  prior  notice  of  proposed 
rulemaking  and  opportunity  to 
comment.  The  Oil  Pollution  Act  of 
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1990,  Public  Law  101*380, 104  Stat 
484,  (OPA  90)  which  amends  the 
Federal  Water  Pollution  Control  Act,  33 
U.S.C.  1251  et  seq.,  ccmtains  statute^ 
deadlines  for  the  preparation  and 
submission  of  response  plans  for 
onshore  facilities  (induding,  but  not 
limited  to,  motor  vehicles  and  rolling 
stock).  After  these  deadlines,  carriers 
not  in  compliance  with  the  Act  are 
prohibited  from  transporting  oil  in  bulk 
packagings. 

In  order  to  allow  the  timely 
impUanentation  of  OPA  90,  RSPA 
determined  that  good  cause  exists  fw 
finding  that  notice  and  comment  is 
impradicable  and  contrary  to  public 
interest  RSPA  believes  that  any  further 
delay  in  issuing  these  regulations  would 
create  an  undue  hardship  on  the 
regulated  ccanmunity  and  have  the 
potential  to  disrupt  the  sale  and 
delivery  of  oiL 

Althou^  an  opportunity  for  public 
comment  has  not  been  provided  prior  to 
issuing  this  interim  final  rule,  RSPA 
seeks  public  comment  to  assure  that  the 
rule  is  feasible  and  workable.  If 
appropriate,  RSPA  will  amend  the 
provisions  of  this  rule.  RSPA  will 
consider  holding  public  hearings  to 
obtain  comments  at  a  later  date,  if 
needed.  As  an  interim  final  rule,  this 
regulation  is  fully  in  effect  and  binding 
upon  publication  in  the  Federal 
Regisler. 

Although  no  further  regulatory  action 
by  RSPA  is  essential  to  implement  this 
rule,  RSPA  encourages  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  views,  data,  or 
information  on  this  interim  final  rule. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  rulemaking  by  the  dodmt 
number  stated  in  the  heading  of  this 
rule  and  the  specific  section  of  the  rule 
to  which  each  comment  applies,  and 
give  the-basis  for  each  comment.  RSPA 
will  consider  all  public  comments  and 
will  make  changes  to  this  rule  if  public 
comments  indicate  a  change  is 
necessary. 

II.  Introduction 

RSPA  is  requiring  protection  of  the 
environment  throu^  response  plan 
regulations  applicable  to  the 
transportation  of  oil  in  bulk  packagings. 
“Bulk  packaging,’'  as  definea  in  §  171.8 
of  the  Hazardous  Materials  Regulations 
(HMR;  49  CFR  parts  171-180),  includes 
containers  with  a  maximum  capacity 
^ater  than  450  liters  as  a  receptacle  for 
a  liquid.  Therefore,  there  should  be  no 
misunderstanding  of  the  term  “bulk 
packaging”  by  the  transportation 
industry.  Current  standards  for  most 
hazardous  materials  iise  this  breakpoint 


as  the  detnrminant  to  apjdy  detailed 
requiremmits  for  pack^ing.  marking 
and  placarding  that  are  appropriate  to 
the  greater  throat  that  bulk  quantities 
pose  to  life,  pirawty  and  the 
environment  These  regulations  ate 
issued  under  sections  ^  the  FWPCA,  33 
U.S.C  1321(i)  and  the  Hazardous 
Materials  Transport^cm  Act  (HMTA), 

49  U.S.C  app.  1804.  Undw  these 
requirements,  a  carrier  of  oil  in  bulk 
padtagings  is  required  to  have  a  current, 
written  basic  rehouse  plan. 

The  basic  plan  must  describe  ^e 
manner  of  response  to  dischargee  in 
transpixtation,  consider  the  maximum 
potential  discharge,  identify  those 
persons  tc  be  contacted  in  the  evmit  of 
a  discharge,  identify  those  persons  vdio 
will  respond  to  a  discharge,  and  be  on 
file  at  specific  locatimis. 

In  adi^tion  to  the  basic  plan,  RSPA  is 
requiring  more  extensive  planning 
requirommits  for  each  carriw  of  a  Wk 
packaging  containing  oil  in  a  quantity 
greater  them  1,000  bamls  (42,000  U.S. 
gallons).  Any  person  who  transports  oil 
in  a  bulk  packagiDg  in  a  quantity  peater 
than  1,000  barrels  must  prepare  and  file, 
with  a  designated  DOT  official,  an 
extensive  response  plan  meeting  the 
requiremmits  of  33  U.S.C.  132lQ)(5). 

Extensive  respmise  plans  must 
identify  a  qualified  individual  having 
full  authmity  to  implement  removal 
actions,  identify  the  method  of 
immediate  communications  between 
that  individual  and  Federal  and 
response  personnel,  identify  and  ensure 
the  availability  of  private  personnel  and 
equipment  necessary  to  remove  a  worst 
case  discharge  and  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
discharge,  and  be  consistent  wiffi  the 
National  Contingency  Plan  (NCP)  and 
Area  Contingency  Plans  (ACPs). 

The  NCP  is  a  plan  that  outlines 
respemse  actions  for  Federal  agencies,  in 
coordination  with  state  and  Ic^ 
agencies,  in  ordw  to  minimize  the 
damage  resulting  from  the  discharge  of 
oil  or  a  hazardous  substance.  An  ACP  is 
a  plan  fm  a  specific  geographic  area  that 
describes  responsibilities  of  the  carrier 
and  Federal,  state,  and  local  agencies  in 
removing  a  worst  case  discha^,  and  in 
mitigating  w  preventing  a  substantial 
threat  of  such  a  discharge  and  the 
equipment  necessary  to  remove  a  worst 
case  discharge.  ACPs  are  prepared  by 
Area  Committees,  composed  of  Federal, 
state  and  local  personnel,  and  under  the 
direction  of  the  Federal  On-Scene 
Coordinator  (OSC)  for  each  area.  Fm 
coastal  areas,  a  Captain  of  the  Port  is  the 
Federal  OSC  and  for  inland  areas,  an 
EPA  r^onal  administrator  is  the 
Federal  OSC 


Because  revisions  to  the  NCP  were  not 
completed  by  Angust  18, 1992,  owners 
and  operators  may  base  their  resj^as 
plans  on  the  existing  NCP  publisned  in 
40  CFR  part  300.  ACPs  are  in  various 
stages  of  development  snd  in  most  areas 
will  not  be  cxunpleted  in  time  fm  fodlity 
owners  ot  operatars  to  craisult  udien 
developing  their  response  plans.  Until 
the  applicable  ACP  is  completed, 
response  plans  submitted  to  meet  the 
February  18, 1993  deadline  riiould  be 
consistent  vtith  the  ACP  or  local 
contingency  plan  in  effect  on  August  18, 
1992.  A  response  plan  submitted  after 
February  18, 1993  must  be  consistent 
with  the  applicaUe  ACP  or  local 
contingency  plan  in  effect  when  the 
response  pun  is  submitted.  If  the  NCP 
or  ACP  is  revised  within  six  months  of 
the  date  of  submission,  the  carrier’s 
response  plan  may  conform  to  tiie  prior 
NCP  or  ACP. 

m.  Pollution  Respemae  Plans  for 
ShiiHnenta  of  Oil  in  Bulk  Packagings 

RSPA  is  requiring  protection  of  the 
environment  throu^  pollution  response 
plan  regulations  applicable  to  the 
transportation  of  oil  in  bulk  packagings. 

§  171.5  applies  certain  requirements  in 
the  HMR  to  the  transport^on  of  oil, 
consistent  with  requirements  of  the 
FWPCA.  Under  §  171.5(b),  each  carrier 
of  a  bulk  packaging  containing  oil  in  a 
quantity  of  1,000  barrels  or  less  is 
required,  under  33  U.S.C  1321(})(lKC)« 
to  have  a  basic  response  plan. 

In  addition  to  having  a  basic  response 
Ian,  under  S  171.5(c),  each  carrier  of  a 
ulk  packaging  containing  oil  in  a 
quantity  greater  than  1,000  barrels  is 
required,  pursuant  to  33  U.S.C 
1321(j)(5)i  to  submit  an  extensive 
response  plan  meeting  all  the 
requirements  of  $  1321(j)(5).  This  more 
burdensmne  requirement  is  discussed  in 
Section  IV  below. 

In  terms  of  volume  carried,  most 
paclcaged  shipments  of  oil  (e.g., 
gasoline,  fuel  oil  and  most  crude  oil) 
covered  by  the  FWPCA  are  already 
regulated  as  hazardous  materials  under 
the  HMR.  Therefme,  RSPA  has  decided 
not  to  issue  a  new,  self-cmitained  set  of 
rules  specifically  to  implement  OPA  90 
for  transportation  of  oil  in  bulk 
packagings.  In  order  to  avoid 
duplicative  regulatory  schemes  and  to 
carry  out  the  statutory  mandates  ot  the 
FWPCA  and  the  HMTA,  RSPA  instead 
is  amending  the  current  hazardous 
materials  transportatiem  regulations. 

Under  these  regulatimis.  p«sons 
transporting,  in  intrastate,  interstate  or 
foreign  commerce,  oil  in  a  padmge  with 
a  capacity  over  450  liters  are  required  to 
have  a  currMit  basic  writton  plan  that: 
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(1)  Describes  the  manner  of  response 
to  dischar^  in  transportation; 

(2)  Connders  the  maximum  potential 
discharge  of  the  contents  from  the 
pack^e; 

(3)  Identifies  persons  and  agencies 
(and  their  addrrases  and  phone 
munbers)  to  be  contacted  concerning 
any  discharge; 

(4)  Identifies  who  will  respond  to  a 
discharge;  and 

(5)  For  motor  carriers,  is  retained  on 
file  at  the  carrier’s  principal  place  of 
business  and  locations  where 
dispatching  occurs;  or,  for  railroads,  is 
retained  on  file  at  the  carrier’s  principal 
place  of  business  and  the  dispatcher’s 
office. 

In  their  development  of  generic 
response  plans  which  conform  with 
these  requirements,  carriers  are 
expected  to  address  plausible  spill 
scenarios  consistent  with  actual  or 
potential  threats  they  may  experience  in 
day-to-day  operations.  Thus,  plans 
should  reflect  a  wide  range  of  situations, 
such  as  a  slow  leak  from  a  discharge 
valve  at  an  enroute  location,  to  a 
catastrophic  failiue  of  a  tank  and  a  full 
release  of  the  contents  into  a  waterway. 
For  each  plausible  situation,  the  plan 
must  reflect  a  reasoned  approach  to 
containment  and  recovery  operations  by 
carrier  or  contractor  personnel  With  the 
experience  and  capability  to  respond  in 
a  timely  manner. 

Carriers  of  oil  are  not  required  to 
prepare  a  separate  plan  for  each  cargo 
tank,  tank  car,  and  portable  tank.  Rather, 
they  may  develop  nationwide,  regional, 
or  other  types  of  generic  pollution 
response  plans.  Plans  prepared  to  meet 
the  requirements  of  other  agencies  (e.g., 
the  EPA)  may  be  used  or  supplemented 
to  meet  the  requirements  of  this 
regulation. 

Comments  are  invited  on  the  450-liter 
threshold  used  in  this  rule.  On  the  basis 
of  comments  on  this  rule,  RSPA  could 
raise  or  lower  that  threshold  or 
determine  that  some  other  criteria  are 
appropriate  for  determining  who  must 
prepare  a  response  plan. 

TV.  Additional  Requirements  for 
Shipments  of  a  Bulk  Packaging 
Containing  Oil  in  a  Quantity  Greater 
Than  1,000  Barrels 

Under  §  171.5(c),  each  carrier  of  a 
bulk  packaging  containing  oil  in  a 
quantity  greater  than  1,000  barrels  must, 
piirsuant  to  33  U.S.C  1321())(5).  submit 
an  extensive  response  plan  meeting  all 
the  requirements  of  that  section.  Under 
33  U.S.a  132lO)(5)(B)(m)  and  (D).  an 
owner  or  operator  of  an  onshore  fedUty 
that,  because  of  its  location,  could 
reasonably  be  expected  to  caxise 
"substantial  harm’’  or  "significant  and 


substantial  harm"  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters,  or  adjoining  shorelines,  must 
prepare  and  submit  a  response  plan  to 
the  Secretary  by  February  18, 1993. 

The  statute  does  not  define 
"substantial  harm,"  or  "significant  and 
substantial  harm."  Section  1321  defines 
"onshore  facility"  as  "any  facility 
(including,  but  not  limit^  to,  motor 
vehicles  and  rolling  stock)  of  any  kind 
located  in,  on,  or  under,  any  land  within 
the  United  States  other  than  submerged 
land."  33  U.S.C.  1321(a)(10). 

Although  plans  for  "significant  and 
substantial  barm"  facilities  must  be 
reviewed  and  approved  by  the 
Secretary,  plans  for  "substantial  harm" 
facilities  do  not  reqtiire  Secretarial 
review  or  approval.  The  response  plan 
must,  "to  the  maximum  extent 
practicable,"  address  both  a  “worst  case 
discharge”  of  oil  from  the  facility  and  "a 
substantial  threat  of  such  a  discharge." 

Each  owner  or  operator  of  a  non¬ 
marine  transportation  facility  (MTR) 
required  to  prepare  a  response  plan 
under  section  1321(j)(5)  must  submit  a 
response  plan  by  February  18, 1993. 
After  this  date,  an  owner  or  operator 
must  cease  handling,  storing,  or 
transporting  oil  until  it  submits  a 
response  plan.  In  addition,  after  August 
18, 1993,  each  owner  or  operator  of  any 
of  these  facilities  may  handle,  store,  or 
transport  oil  only  if  they  are  operating 
each  facilitv  in  compliance  with  a 
response  plan.  Moreover,  after  August 
18, 1993,  each  owner  or  operator  of  a 
"significant  and  substantial  harm" 
facility  may  not  handle,  store,  or 
transport  oil  at  such  a  facility,  unless  or 
until  the  facility’s  response  plan  is 
approved. 

If,  however,  a  response  plan  has  been 
submitted  but  not  approve,  the 
appropriate  DOT  modal  administrator 
may  authorize  the  facility  to  operate  for 
up  to  two  years  after  submission  of  the 
plan  provided  the  owner  or  operator 
certifies  that  it  has  ensured  the 
availability  of  private  personnel  and 
equipment  to  respond,  to  the  maximum 
extent  practicable,  to  a  worst  case 
discharge  or  a  substantial  threat  of  such 
a  discharge. 

Each  extensive  response  plan 
prepared  imder  33  U.S.C.  1321(j)(5)(C) 
must: 

(1)  Be  consistent  with  the 
requirements  of  the  NCP  and  AGP; 

(2)  Identify  the  qualified  individual 
having  full  authority  to  implement 
removal  actions; 

(3)  Require  immediate 
communications  between  the  qualified 
individual  and  the  appropriate  Federal 
official  and  those  persons  providing 


personnel  and  equipment  for  the  spill 
response; 

(4)  Identify,  and  ensure  by  contract  or 
by  other  means  approved  by  the 
appropriate  DOT  modal  administrator, 
the  availability  of  private  personnel  and 
equipment  necessary  to  remove  to  the 
maximum  extent  practicable  a  worst 
case  discharge,  including  a  discharge 
resulting  fit)m  a  fire  or  an  explosion, 
and  to  mitigate  or  prevent  a  substantial 
threat  of  such  a  discharge; 

(5)  Describe  the  trainmg,  equipment 
testing,  periodic  unannounced  wlls, 
and  response  actions  of  persons  at  the 
facility,  to  be  carried  out  under  the  plan 
to  ensure  the  safety  of  the  facility  and 
to  mitigate  or  prevent  the  discharge,  or 
the  substantial  threat  of  a  discharm; 

(6)  Be  updated  periodically;  and 

(7)  Be  resubmitted  for  approval  of 
each  significant  change. 

Because  these  OPA  90  response  plan 
requirements  apply  to  cargo  tanks  and 
railroad  tank  cars,  RSPA  worked  with 
the  Federal  Railroad  Administration 
(FRA)  and  the  Federal  Highway 
Administration  (FHWA)  to  analyze 
existing  regulatory  requirements  and 
spill  experience  and,  based  thereon, 
determined  an  appropriate  threshold  for 
applying  these  extensive  response  plan 
requirements. 

A.  Existing  Regulatory  Requirements 

A  comprehensive  regulatory  regime 
exists  which  reduces  the  likelihood  that 
any  individual  bulk  packaging 
containing  oil,  because  of  its  location, 
could  cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines.  Most  oils  (e.g.,  gasoline,  fuel 
oil  and  most  crude  oil)  are  regulated  as 
hazardous  materials  under  the  HMR. 

The  HMR  set  forth  requirements  for 
classification,  description,  packaging, 
marking,  labeling  and  placarding  of 
hazardous  materials.  Ilie  HMR  also 
contain  requirements  for  HAZMAT 
employee  training  and  for  reporting  of 
hazardous  materials  releases.  Also,  49 
CFR  part  172,  subpart  G  of  the  HMR, 
entitled  Emergency  Response 
Information,  prescribes  requirements  for 
providing  and  maintaining  emergency 
response  information  during 
transportation  and  at  facilities  where 
haza^ous  materials  are  loaded  for 
transportation,  stored  incidental  to 
transportation  or  otherwise  handled 
during  any  phase  of  transportation. 
Operators  of  motor  vehicles  and  trains 
carrying  hazardous  materials  are 
required  to  carry  emergency  response 
information  on  each  truck  or  train, 
including:  A  description  of  the 
hazardous  material,  the  immediate 
hazards  to  health,  the  risk  of  fire  or 
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explosion,  immediate  precautions  to 
take  in  the  event  of  an  accident  or 
incident,  immediate  methods  for 
handling  fires,  initial  steps  to  be  taken 
in  the  event  of  a  spill  or  leak  in  the 
absence  of  a  fire,  and  immediate  first  aid 
actions. 

The  Federal  Motor  Carrier  Safety 
Reflations  (FMCSR)  apply  to  for-hire 
and  private  commercial  motor  vehicles 
(CMV)  carrying  property  including 
vehicles  used  for  the  transportation  of 
hazardous  materials  in  interstate 
commerce  and,  in  certain  cases, 
intrastate  commerce.  Part  397  of  the 
FMCSR.  entitled,  Transportation  of 
Hazardous  Materials.  Driving  and 
Parking  Rules,  contains  regulations 
governing  the  attendance  and 
surveillance  of  motor  vehicles,  routing 
guidelines,  parking  requirements,  and 
other  regulations  that  promote  safety 
and  protect  the  environment. 

Rail  transportation  of  most  oil  is 
subject  to  the  HMR  and  other 
regulations.  FRA  has  extensive 
regulations,  issued  under  the  Federal 
Railroad  Safety  Act  (FRSA),  which 
promote  safety  and  protect  the 
environment.  In  addition,  FRA  and  the 
Federal  Emergency  Management  Agency 
recently  completed  work  on  emergency 
response  planning  documents.  FRA’s 
Hazardous  Materials  Emergency 
Response  Plan  Guidance  Document  for 
Raihoads  emphasizes  the  preventive 
nature  of  planning  and  the  importance 
of  preparedness  to  mitigate  the  effect  of 
an  accident,  especially  one  involving 
hazardous  materials. 

Transport  vehicles  (railroad  tank  cars, 
motor  carrier  cargo  tanks,  and 
intermodal  portable  tanks)  are  most 
vulnerable  to  spills  during  the  loading 
and  unloading  process.  The  Coast  Guard 
and  EPA  are  issuing  regulations  that 
cover  these  operations. 

B.  Spill  Data 

Over  the  past  decade,  the  combined 
domestic  movements  of  petroleum  by 
highway  and  rail,  in  any  one  year,  have 
not  exceeded  five  percent  of  ^e  total 
volume  of  petroleum  transported. 
Existing  spill  data  reflect  a  small 
number  of  oil  spills,  and  these  spills 
from  cargo  tanks  and  railroad  tank  cars 
generally  involve  small  quantities. 

There  are  3.6  million  commercial 
motor  vehicles  with  a  gross  vehicle 
weight  rating  over  10,000  lbs.  registered 
in  the  United  States.  Approximately 
120,000  commercial  motor  vehicles 
transport  oil  and  derivatives  in  bulk 
cargo  tanks.  Another  2.5  million 
commercial  motor  vehicles  transport  oil 
and  derivatives  in  non-bulk  packagings. 

In  1990,  trucks  accoimted  W  29.8 
billion  ton  miles  (2.8  percent)  of  the 


1,075.2  billion  ton  miles  of  crude  and 
petroleum  products  transported  in  the 
United  States.  Approximately  42,000 
motor  carriers  may  be  subject  to  OPA  90 
response  plan  reqiiirements.  Of  the 
annual  66.7  million  shipments  of 
gasoline,  fuel  oil,  and  home  heating  oil 
by  cargo  tanks,  one  in  245,000 
shipments  results  in  a  spill  diiring 
transportation.  Approximately  12  of 
those  273  spills  enter  a  waterway. 

The  FRA  identified  approximately 
600  freight  railroads  which  may  be 
affected  by  OPA  90  response  plan 
requirements.  FRA,  based  on  data 
supplied  by  the  industry,  also  identified 
47  railroads  that  list  a  petroleiun 
product  as  one  of  their  top  three 
transported  commodities. 

Annually,  there  are  approximately 
844,500  shipments  of  petroleum 
products.  Of  those  shipments, 
approximately  60  result  in  release  of  the 
material.  Over  the  last  eight  years, 
according  to  reports  filed  with  RSPA’s 
Hazardous  Materials  Information 
System,  only  one  of  those  spills  entered 
a  waterway. 

Additional  data  indicate  the  low 
probability  of  release  in  rail 
transportation  of  those  types  of 
materials  addressed  in  this  rulemaking. 
The  following  data  are  for  combustible 
liquids,  many  of  which  are  petroleum 
oils.  They  demonstrate  that,  for 
combustible  liquids  transported  by  rail, 
less  than  one-tenth  of  one  percent  of  the 
tank  cars  involved  release  any  cargo 
during  transportation  (including  loading 
and  unloading)^ 


Unintentional  Releases  of  Combus¬ 
tible  Liquids  Transported  by  Rail¬ 
road 


1988 

1989 

1990 

1991 

Cars  origi¬ 
nated  . 

66,299 

90,636 

%,245 

114,287 

Percent  re¬ 
leasing  any 
cargo . 

.11 

.09 

.08 

.06 

The  maximum  possible  spill  into 
water  firom  a  single  tank  car  is 
approximately  42,000  gallons,  and  the 
average  spill  size  is  about  1,800  gallons. 

C.  Conclusions 

On  the  basis  of  the  foregoing  incident 
and  spill  statistics  and  the  regulatory 
requirements  currently  applicable  to 
transportation  of  oil  in  buUc  packagings, 
RSPA  believes  there  is  a  low  risk  of 
substantial  environmental  harm 
resulting  from  such  spills.  Therefore, 
RSPA  concludes  that  shipments  of  bulk 
packagings  containing  oil  in  a  quantity 
of  1,000  barrels  or  less  could  not,  bas^ 
on  location,  be  reasonably  expected  to 


cause  “substantial  harm"  to  the 
environment  by  discharging  into  or  on 
navigable  waters  or  adjoining 
shorelines. 

In  addition,  many  carriers  currently 
transporting  oil,  subject  to  the  FWPCA, 
have  already  implemented  procedures, 
required  by  the  HMR,  that  satisfy  some 
of  the  response  plan  requirements 
added  by  the  OPA  90  (training  and 
emergency  response  information 
requirements).  Furthermore,  it  is  not 
feasible  for  every  railroad  and  every 
cargo  tank  carrier  to  prepare  detailed 
plans  for  combatting  di^arge  of  oil  in 
the  event  of  a  spill  near  every  riverbank, 
bridge,  culvert  or  other  such  location  on 
every  route  the  carriers’  vehicles  may 
traverse.  These  carriers’  plans  must,  of 
necessity,  be  somewhat  basic  and 
generic. 

Section  171.5(b)  requires  response 
planning  for  a  far  broader  spectrum  of 
facilities  transporting  oil  than  is 
required  by  section  1321(j)(5)  of  the 
FWPCA.  Tnese  requirements,  issued 
vmder  the  authority  of  the  Hazardous 
Materials  Transportation  Act  and  33 
U.S.G  1321(j)(l).  apply  not  only  to  rail 
and  motor  carriers  but  also  to  air  and 
water  carriers  transporting  bulk 
packagings  containing  oil. 

In  summary,  there  are  sufficient 
existing  regulations  and  historical  spill 
data  to  justify  excepting  carriers  of  bulk 
packagings  containing  oil  in  a  quantity 
of  1,000  barrels  or  less,  from  the 
requirements  to  prepare  and  file 
extensive  response  plans.  33  U.S.G. 
1321(j)(5).  Those  shipments  in  cargo 
tanks  or  tank  cars  could  not  reasonably 
be  expected,  because  of  their  locations, 
to  cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines.  While  requiring  the  broad 
spectrum  of  carriers  to  prepare  and 
submit  the  more  extensive  section 
1321(j)(5)  response  plans  would  be  an 
unnecessary  burden  on  both  industry 
and  government,  RSPA  believes  that 
instructions  for  preparing  and 
submitting  the  more  extensive  plans 
should  become  part  of  the  HMR  to  be 
available  for  those  few  carriers  that  must 
prepare  such  response  plans.  Therefore, 
RSPA  is  establisUng  a  1,000-barrel 
threshold  for  rolling  stock  and  motor 
vehicles. 

Any  person  who  transports  a  bulk 
packaging  containing  oil  in  a  quantity 
greater  than  1,000  barrels  must  file  an 
extensive  response  plan  (§  171.5(c)) 
with  RSPA’s  Associate  Administrator 
for  Hazardous  Materials  Safety  (for  a 
portable  tank),  the  Federal  Highway 
Administrator  (for  a  cargo  tai^),  and  the 
Federal  Railroad  Administrator  (for  a 
tank  car).  Plans  prepared  to  meet  the 
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requirementi  of  other  agencies  (e.g.,  the 
Environmental  Protection  Agency)  may 
be  used  or  supplemented  to  meet  the 
requirements  of  this  regulation. 

Since  only  a  lew  facilities  have  the 
potential  to  exceed  the  l,0004>aiTel 
threshold,  only  a  law  carriers  (possibly 
none)  may  be  required  to  file  extensive 
response  plans  under  this  rule,  and 
therefme  the  rule’s  economic  topact  is 
minimal.  RSPA  is  aware  of 
approximately  15  tank  cars  used  to 
transport  oil  that  have  capacities  that 
meet  or  exceed  1,000  barrels;  however, 
it  has  not  bear  determined  erith 
cmtainty  that  they  are  loaded  to  their 
capacities  thereby  making  them  subject 
to  the  extensive  planning  requiremmt. 

Comments  are  spedfiolly  requested 
on  whether  any  bulk  packagings  are 
used  to  transport  oil  in  quantities 
exceeding  1.000  barrels.  Comments  also 
are  invit^  on  whether  any  different  or 
additional  criteria  should  be  used  to 
determine  which  facilities  should  be 
required  to  file  the  extensive  response 
plans  under  33  U.S.C  1321(j)(5).  On  the 
basis  of  comments  on  this  rule,  RS*A 
could  raise  or  lower  that  threshold  or 
determine  that  scmie  other  criteria  are 
appropriate  for  requiring  submission  of 
response  plans. 

V.  Review  by  Section 
Section  171.1 

This  section  expands  the  scope  of  the 
HMR  to  regulate  the  transportation  of  oil 
by  intrastate,  as  well  as  interstate, 
carriers. 

Section  171.5 

This  new  section  applies  certain 
requirements  in  the  HMR  to  the 
transpmtation  of  oil,  consistent  with 
requirements  of  the  FWPCA.  Each 
carrier  of  oil  in  a  bulk  packaging  must, 
under  33  U.S.C  1321(j)(l)(C),  have  a 
basic  response  plan.'  In  edition  to 
having  a  oasic  response  plan,  each 
carrier  of  a  bulk  packaging  containing 
oil  in  a  quantity  greater  than  1,000 
barrels  must,  pursuant  to  33  U.S.C. 
1321(j)(5).  submit  an  extensive  response 
plan  meeting  all  the  requirements  of 
section  1321  (j)(5). 

Section  171.8 

The  definition  of  "oil”  in  the  FWPCA, 
Mrith  a  slight  clarifying  modification,  is 
added  in  this  section. 

Section  171.11 

This  section  is  revised  to  require,  for 
shipments  of  oil  that  are  transported  in 
bulk  packagings  in  accordance  with  the 
International  Civil  Aviation 
Organization’s  Tec^cal  Instructions, 
conformance  with  the  shipping  paper 


and  respmise  plaiming  requirements 
specified  in  SS  171.5  and  172.203(o). 

Section  171.12 

This  section  is  revised  to  require,  for 
shipments  of  oil  that  are  transported  in 
bulk  packagings  in  accordance  with  the 
Intmnational  Maritime  Organization’s 
IMDG  Code,  conformance  with  the 
shipping  paper  and  response  plazming 
requirements  specified  in  §§  171.5  and 
172.203(o). 

Section  171.12a 

This  section  is  revised  to  require,  for 
shipments  of  oil  that  are  transported  in 
bulk  packagings  from  Canada, 
conformance  with  the  shipping  paper 
and  response  planniirg  requirements 
specified  in  §§  171.5  and  172.203(o). 

Section  171.15 

This  section  is  revised  to  require 
immediate  reporting  of  incidents 
involving  oil  to  the  National  Response 
Center.  This  requirement  is  necessary  to 
assure  that  appropriate  response 
organizations  receive  timely  notification 
of  incidents  involving  oil. 

SecUon  172.101 

The  Hazardous  Materials  Table  (HMT) 
is  revised  by  designating  as  a  Class  9 
hazardous  material,  "oils,"  as  defined  in 
§  171.8,  which  were  previously 
unregulated  because  they  did  not  meet 
the  criteria  for  any  other  hazard  class. 
Those  materials  offered  for 
transpmtation  or  transported  in 
domestic  commerce  must  be  described 
by  the  proper  shipping  name  "Oil, 
n.o.s.,  with  flash  point  not  less  than 
93^C  (200^F),"  as  indicated  by  the  letter 
"D"  in  column  1.  This  material  is 
assigned  to  packing  group  m,  based  on 
the  minor  degree  of  danger  which  it 
presents  during  transportation.  The 
Class  9  label  is  prescribed  in  column  6 
for  use  with  shipments  in  bulk 
packagings,  other  than  tank  cars  and 
cargo  tanlu.  Column  8A  of  the  HMT 
refers  to  the  exception  in  §  173.155  from 
all  requirements  of  the  HMR  for  Class  9 
oil  that  does  not  meet  the  definition  of 
a  hazardous  waste  or  hazardous 
substance  and  is  offered  for 
transportation  or  transported  in  a  non¬ 
bulk  packaging.  Also,  ^e  low-hazard 
material  non-bulk  packaging 
requirements  specified  in  §  173.203  is 
added  to  column  8B  to  provide  a 
packaging  reference  for  waste  oil.  The 
low-hazard  material  bulk  packaging 
requirements  specified  in  §  173.241  is 
added  to  column  8C  The  letter  "A”  is 
added  to  column  lOA  to  specify  that  the 
material  may  be  stowed  “on  d^’’  or 
"imder  deck"  on  a  cargo  vessel  and  a 
passenger  vessel. 


Section  172.203 

Paragraph  (o)  is  added  to  this  section 
to  require  tlw  word  “oil"  to  be  added, 
in  paienffieses.  when  not  specifically 
identified  in  the  proper  shipping  name 
of  any  hazardous  material  which  is  an 
“oil.” 

Section  173.140 

This  section  is  amended  to  add  oil  to 
the  definition  of  Class  9.  If  oil  meets  the 
definition  of  another  hazard  class, 
however,  the  class  of  the  material  must 
be  determined  in  accordance  with 
§  173.2a.  Oil  that  doe;  not  meat  the 
definition  of  another  hazard  class  must 
be  classified  as  a  Class  9  material  end 
shipped  under  the  proper  shipping 
name  of  "Oil.  n.o.s.  with  flash  point  not 
less  than  93*C  (20(fF),"  or  under 
another  more  appropriate  proper 
shipping  name  for  a  Class  9  material. 

Section  173.150 

This  section  is  revised  to  add  oil  to 
the  list  of  other  flammable  and 
combustible  liquids  which  must 
conform  to  spedfically  designated 
requirements  of  the  HMR. 

Section  173.155 

Paragraph  (d)  is  added  to  this  section 
to  except  shipments  of  oil.  other  than  a 
hazardous  waste  or  hazardous 
substance,  in  a  non-bulk  packaging  from 
all  requirements  of  the  HMR. 

Section  174.25 

This  section  is  amended  to  require 
that  the  word  "oil”  appear  on  switching 
orders,  receipts  and  ti^ets  in 
association  with  shipping  descriptions 
for  materials  meeting  the  definition  of 
"oil.” 

Section  176.70 

This  section  is  amended  to  add  "oil” 
as  a  material  for  which  specific  stowage 
requirements  are  prescribed  for 
transportation  by  vessel. 

Federal  Preemption  Under  the  HMTA 

The  HMTA.  at  49  U.S.C.  app.  1804, 
preempts  any  non-Federal  (i.e.,  state, 

f)olitical  sub^vision,  or  Indian  tribe) 
aw  or  regulation  concerning  certain 
"covered  subjects”  tmless  the  non- 
Federal  requirement  is  "substantively 
the  same”  as  the  Federal  law  or 
regulation  on  that  subject.  The  "covwed 
subiects”  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials: 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials: 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
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respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  ha2:ardous  materials:  or 

(v)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  wUch  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

In  a  February  28, 1991  final  rule  (56 
FR  8616),  RSPA  added  a  new 
preemption  standard  to  $  107.202  to 
mirror  the  requirements  of  the  HMTA. 
States,  political  subdivisions,  or  Indian 
tribes  are  allowed  to  establish,  maintain, 
and  enforce  laws,  regulations,  or  other 
requirements  concerning  the  shipment 
of  bulk  packagings  containing  oil  only  if 
they  are  substantively  the  same  as  the 
requirements  adopted  in  Docket  HM- 
214.  In  a  May  13, 1992  final  rule  (57  FR 
20424),  RSPA  defined  the  phrase 
“substantively  the  same’*  to  mean  “that 
the  non-Federal  requirement  conforms 
in  every  significant  respect  to  the 
Federal  requirement.  Editorial  and  other 
similar  de  minimis  changes  are 
permitted.” 

The  HMTA,  at  49  U.S.C.  (App. 
1804(a)(5),  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  the  Federal  preemption.  That 
effective  date  may  not  be  earlier  than 
the  90th  day  following  the  date  of 
issuance  and  not  later  than  two  years 
after  the  date  of  issuance.  The  date  of 
Federal  preemption  for  this  rule  is 
February  2, 1995.  Comments  are 
requested  as  to  the  effective  date  of  the 
Federal  preemptive  effect  of  this  rule. 

Regulatory  Analyses  and  Notices 


that  a  draft  Regulatory  Analysis  is  not 
required  because  these  regulations  do 
not  meet  any  of  the  criteria  mandating 
the  preparation  of  such  an  analysis.  As 
a  rekilt,  in  accordance  with  section 
10(e),  RSPA  prepared  a  draft  Regulatory 
Evaluation,  which  includes  an  analysis 
of  the  economic  consequences  of  the 
regulation  and  an  analysis  of  its 
anticipated  benefits  and  impacts.  The 
draft  Regulatory  Evaluation  is  available 
for  review  in  the  Dockets  Unit. 

Comments  are  requested  on  the 
estimated  costs  and  benefits  of  this  rule. 

B.  Regulatory  Flexibility  Act 

RSPA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  rule  will  have 
minimal  impact  on  shippers  and 
carriers  of  oil,  some  of  whom  may  be 
small  business  entities.  Most  of  (hose 
shippers  and  carriers  are  already  subject 
to  me  HMR,  thus,  for  them  there  are 
only  minimal  additional  requirements. 
This  rule  only  slightly  expands  the 
response  planning  requirements 
applicable  to  small  entities  and  does  not 
require  any  of  them  to  file  OPA  90 
reraonse  plans  with  the  DOT. 

Based  on  limited  information 
available  concerning  the  size  and  nature 
of  entities  likely  affixed  by  this  rule,  I 
certify  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  criteria  of  the  Regulatory 
Flexibility  Act.  This  certification  is 
subject  to  modification  as  a  result  of  a 
review  of  comments  received  in 
response  to  this  rule.  The  rule  will  have 
no  direct  impact  on  small  imits  of 
government. 

C.  Executive  Order  12612 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(“Federalism").  The  HMTA  contains  an 
express  preemption  provision  (49  U.S.C 
app.  1804(a)(4))  that  preempts  state  and 
lo^  requirements  on  certain  covered 
subjects  (including  the  designation, 
description,  and  classification  of 
hazardous  materials)  imless  the  State  or 
local  requirement  is  substantively  the 
same  as  the  Federal  requirement  on  that 
subject.  Thus,  RSPA  lacks  discretion  in 
this  area. 

However,  these  regulations  have  no 
substantial  effects  on  the  States,  on  the 
current  Federal-State  relationship,  or  on 
the  current  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 


D.  Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  associated  with  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  chapter  35. 

OMB  No. — New;  Administration: 
Research  and  Special  Programs 
Administration;  Title:  Preparation  of 
Response  Plans  for  Shipments  of  Oil; 
Need  for  Information:  Ibe  Oil  Pollution 
Act  of  1990  requires  carriers  of  bulk 
packagings  containing  oil  to  prepare  a 
plan  for  responding  to  a  worst  case 
discharge  or  the  th^t  of  such  a 
discharge;  Proposed  Use  of  Information: 
This  information  is  designed  to 
eliminate,  to  the  extent  possible, 
uncertainty  on  the  part  of  carrier 
personnel  regarding  their  role  and 
responsibility  in  potential,  and  actual, 
spill  scenarios;  Burden  Estimate:  1.363 
million  hours;  Respondents:  42,000 
motor  carriers  (30,899  cargo  tank  truck 
companies,  11,000  trucking  companies 
engaged  in  the  transportation  of  portable 
tanks),  and  approximately  600  fiieight 
railroads:  Forms:  None;  Average  Burden 
Hours  per  Respondent:  2.6  (20-year 
average);  Initial  Year  Burden:  32  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Comments  may 
be  provided  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  New 
Executive  Office  Building,  room  3228, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  RSPA. 

Under  44  U.S.C.  chapter  35  and  5  CFR 
3121.18,  DOT  is  submitting  a  request  for 
emergency  clearance  of  the 
requirements  in  §  171.5(c)  which 
requires  compliance  by  February  18, 
1993,  as  mandat^  by  33  U.S.C. 
1321(j)(5)(E).  In  addition,  RSPA  is 
submitting  a  request  for  other 
information  collections  in  this  rule 
which  will  be  reviewed  under  normal 
clearance  procedures.  These 
information  collections  would  become 
effective  on  October  1, 1993. 

During  the  interim,  it  is  suggested  that 
persons  who  have  submitted  spill 
prevention  and  mitigation  plans,  or  will 
be  doing  so  in  response  to  other  OPA  90 
requirements,  review  these  plans  to 
determine  that  they  meet  the 
requirements  specified  in  $  171.5(b).  A 
general  information  collection 
requirement  may  be  authorized  by  OMB 
(after  notice  and  comment)  prior  to  the 
October  1, 1993  compliance  date 
specified  in  this  rule. 


A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  does  not  meet  the  criteria 
specified  in  section  1(b)  of  Executive 
Order  12291  and  is,  therefore,  not  a 
major  rule,  but  it  is  considered  a 
significant  rule  under  the  section 
5(a)(2)(f)  of  DOT’S  Regulatory  Policies 
and  Procedures  (“the  Procedures”)  (44 
FR  11034;  February  26, 1979)  because  of 
significant  public  and  congressional 
interest.  This  rule  does  not  require  a 
Regulatory  Impact  Analysis,  or  an 
'  environmental  assessment  or  impact 

I  statement  imder  the  National 

Environmental  Policy  Act  (42  U.S.C. 

;  4321  et  se(p). 

t  In  accordance  with  section  10(e)  of 
^  the  Procedures,  RSPA  has  determined 

! 
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E.  Regulation  Identifier  Numb&- (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Se^ce  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  His  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

F.  National  Environmental  Policy  Act 

RSPA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impacts  of  RSPA  actions 
as  required  by  the  National 
Environment^  Policy  Act  (42  U.S.C 
4321  et  seq.).  other  environmental 
statutes,  executive  orders,  and  DOT 
Order  5610.1c.  These  regulations  have 
no  significant  impact  mi  the  quality  of 
the  environment,  and  no  envhonmental 
impact  statement  is  required.  In 
edition,  the  regulatory  evaluation  for 
this  rule  contains  the  costs  and  benefits 
to  government,  industry,  and  the 
fflivironment. 

List  ofSidiiects 
49  CFR  Part  171 

Exports.  Hazardous  materials 
transportaticm.  Hazardous  waste. 
Imports.  Incorporation  by  reference.  Oil. 
Reporting  and  record  keeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  tranqiortation. 
Hazardous  waste.  Labels,  Markings,  Oil, 
Packaging  and  containers.  Reporting 
and  reco^  keeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials,  Reportiiig  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transprurtaticm. 
Radioactive  materials,  Railit^  safety. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

m  consideraticm  of  the  forgoing, 
parts  171, 172. 173, 174,  and  176  of  title 
49,  Cfode  of  Federal  Regulations,  are 
amended  as  follows: 

PART  171~QENERAL  INFORMATION, 
REGULATIONS.  AND  O^INITIONS 

1.  The  authority  citation  fcH'  part  171 
is  revised  to  read  as  follows: 


AiidMrity:  49  App.  U.S.C  1802. 1803. 

1804, 1805. 1808  and  1818;  33  U.S.a  1321; 

49  ere  part  1. 

2,  In  $  171.1.  paragraph  (a)(3)(v)  is 
added  to  read  as  follows: 

f  171.1  Piaposa  and  scope. 

(a)*  *  * 

(3)*  *  * 

(v)Oil. 

***** 

3.  Section  171.5  is  added  to  read  as 
follows: 

S  171.5  CXI. 

(a)  General.  The  requirements  of  this 
se^on  for  the  transportation  of  oil 
implement  provisions  of  section  311()) 
of  die  Federal  Water  Pollution  Control 
Act  (FWPCA)  (33  U.S.a  1321(j)),  as 
amended  by  section  4202(a)(6)  of  the  Oil 
Pollution  Act  of  1090  (Pub.  L  101-380), 
and  of  the  Hazardous  Materials 
Transportation  Act 

(b)  Response  plans  for  shipments  of 
oil  in  bulk  packagings.  After  Septem^r 
30. 1993,  no  person  may  transport  oil  in 
a  bulk  packa^g  unless  that  person  has 
a  current  written  plan  that: 

(1)  Sets  forth  the  manner  of  response 
to  discharges  that  may  occur  during 
transportation; 

(2)  Takes  into  account  the  maximum 
potential  dischaige  of  the  contents  from 
the  parkaging; 

(3)  Identifies  who  will  respond  to  a 
discharge; 

(4)  Identifies  the  appropriate  persons 
and  agencies  (includi^  their  telephone 
numbers)  to  be  contacted  in  regard  to 
such  a  dischaige  and  its  handlfog, 
including  the  National  Response  Center 
(see  Note  following  §  171.15);  and 

(5)  For  each  motm  carrier,  is  retained 
on  file  at  that  person’s  principal  place 
of  business  and  at  each  location  where 
dispatching  of  motor  vehicles  occurs; 
and  for  each  railroad,  is  retained  on  file 
at  that  person’s  principal  place  of 
business  and  at  the  dispatcher's  office. 

(c)  Response  plans  for  shipments  of 
bulk  packagings  containing  oil  in  a 
quantity  greater  than  1,000  barrels 
(42,000  U.S.  gallons).  After  February  18, 
1993,  no  person  may  transport  a  bulk 
packaging  containing  oil  in  a  quantity 
greater  than  1,000  barrels  unle^  that 
person  has  a  current  written  plan  that: 

(1)  Conforms  with  all  requirements 
specified  in  paragraph  (b)  of  this 
section; 

(2)  Is  consistent  with  the  requirements 
of  the  National  Contingency  Plan  (40 
CFR  part  300)  and  Area  Cmtingency 
Plans; 

(3)  Identifies  the  qualified  individual 
having  full  authority  to  implement 
removal  actions,  and  requiies 
immediate  communications  between 


that  individual  and  the  appropriate 
Federal  official  and  the  persons 
providing  spill  response  personnel  end 
equipment; 

(4)  Identifies,  and  ensures  by  contract 
or  other  means  the  availability  of, 
private  personnel  (including  address 
and  phone  numbw)  and  equipment 
necessary  to  remove,  to  the  maximum 
extent  practicable,  a  worst  case 
discharge  (including  a  discharge 
resulting  fitim  fire  or  explosion)  and  to 
mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge; 

(5)  Describes  the  training,  equipment 
testing,  periodic  unannounced  drills, 
and  response  actions  of  facility 
personnel,  to  be  carried  out  imder  the 
plan  to  ensure  the  safety  of  the  facility 
and  to  mitigate  or  prevent  the  discharge, 
or  the  substantial  threat  of  a  discharge; 
and 

(6)  Is  submitted,  and  resubmitted  in 
event  of  any  significant  change,  to  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  (for  portable  tanks),  to 
the  Federal  Railroad  Administrator  (for 
tank  cars),  or  to  the  Federal  Highway 
Administrator  (for  cargo  tanks). 

4.  In  §  171.8,  a  definition  for  "oil”  is 
added  in  appropriate  alphabetical  order 
to  read  as  follows: 

flTIA  DefbiHione and abbrevlalions. 
***** 

Oil  means  oil  of  any  kind  or  in  any 
form,  including,  but  not  limited  to, 
petroleum,  vegetable  oil.  animd  oil,  fuel 
oil,  sludge,  oil  refuse,  and  oil  mixed 
with  wastes  other  than  dredged  spoil. 
***** 

5.  In  §  171.11,  paragraph  (d)(14)  is 
added  to  read  as  follows: 


***** 

(d)*  *  * 

(14)  When  a  btilk  packaging  contains 
a  hazardous  material  whi^  meets  the 
definition  of  “Oil”  (see  §  171.8) — 

(i)  The  shipping  description  must 
include  the  word  “CMl”,  as  specified  in 
§  172.203(o)  of  this  sub^apter;  and 

(ii)  The  requirements  of  §  171.5  with 
respect  to  response  plans  are  applicable. 

6.  In  $  171.12,  paragraph  (b)(17)  is 
added  to  read  as  follows: 

f171.12  Import  and  export  shipments. 
***** 

(b)  *  *  * 

(17)  When  a  bulk  padcaging  contains 
a  hazardous  material  whi^  meets  the 
definition  of  "Oil”  (see  S  171.8) — 

(i)  The  shipping  description  must 
indude  the  word  "Oil”,  as  spedfied  in 
§  172.203(o)  of  this  sub^apter,  and 


f  171.11  UseofICAOtochnieel 
Instructions. 
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(ii)  Tbe  requirraieats  of  $  171.5  with 
respect  to  response  plans  are  applicable. 
***** 

7.  In  S  171.12a,  paragraph  6>K16)  is 
added  to  reed  as  follows: 

§171.12a  Canadian  ahlpments  and  „ 

packaginga. 

***** 

(16)  When  a  bulk  packaging  contains 
a  hazardous  material  that  meets  the 
definition  of  “Oil"  (see  §  171.8) — 

(i)  The  shipping  description  must 
include  the  word  “Oil”,  as  specified  in 
§  172.203(o)  of  this  subchapter;  and 


(ii)  The  requirwnents  of  §  171.5  width 
resp^  to  re^mnse  plans  sie  applicable. 

***** 

8.  In  §  171.15,  the  Note  is  revised  to 
read  as  follows: 

8171.15  lmww*ate  no^  ^  certain 
haiardoua  malafials  Inddents. 

*  •  *  •  • 

Note:  40  CFR  parts  117  and  302,  and  33 
CFR  part  153,  retire  persons  in  charge  of 
fecilities  (including  transport  vehicles, 
vessels,  and  aircraft)  to  report  any  discharge 
of  oil  or  any  release  of  a  hazardous  substance 
in  a  quantity  equal  to  or  greater  than  its 
reportable  quantity,  as  soon  as  that  person 
has  knowledge  of  the  release,  to  the  U.S. 


Coast  Guard  National  RsMiooae  Center  at  (toll 
free)  800-424-8802  or  (U^)  202-267-2675. 

PART  172-HAZAROOUS  MATERIALS 
TABLE.  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION  AND 
TRAINING  REQUIREMENTS 

9.  The  authority  citation  for  part  172 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1803, 1804, 
1805, 1808;  33  U.S.C  1321;  49  CFR  part  1. 
unless  otherwise  noted. 

8172.101  [Amended] 


10.  In  the  §  172.101  Table,  the  following  entry  is  added  in  appropriate  alphabetical  order 
8 172.101  Hazardous  materiaie  table 


Sym¬ 

bols 


Hazardous  materials  descriptions  and 
proper  shipping  names 


Hazard  Identltica- 
class  or  UonNum- 
Division  bars 


Pack¬ 

ing 

group 


Label(s) 
requirM 
(Knot  ex¬ 
cepted 


Special 


(8)  Packaging  authoriza-  (9)  Quantity  Hm-  (10)  Vessel 
tions(§l73.***)  itatKxis  stowage  r»- 

- qukeiTients 


Pas- 


SSi  or  «ll  only 


(1) 


(2) 


(3) 


(4) 


(5) 


(8) 


(7)  (8A)  (8B)  (8C)  (9A)  (9B)  (10A)  (10B) 


Ok,  n.o.s.,  with  a  flashpoint  not  lass  than 
93»C(200'‘F). 


9  NA9277  111 


Class9 


155 


203 


241 


11.  In  §  172.203,  paragraph  (o)  is 
added  to  read  as  follows; 

8172.203  Additional  description 
requirements. 

*  *  *  *  * 

(o)  Oil.  Except  for  shipments  in  non¬ 
bulk  packaginga  and  petroleum 
distillates  specifically  identified  in  the 
§  172.101  Table  (e.g.,  gasoline, 
kerosene),  if  the  fact  that  a  hazardous 
material  that  meets  the  definition  of  oil 
is  not  communicated  through  the  proper 
shipping  name,  the  word  “oil”  must  be 
entered,  in  parentheses,  in  association 
with  the  basic  description. 

PART  173-8HIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

12.  The  authority  citation  for  part  173 
is  revised  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1803, 1804, 
1805, 1806, 1807, 1808, 1817;  49  CH'R  part  1, 
unless  otherwise  noted. 

13.  In  §  173.140,  paragraph  (b)  is 
revised  to  read  as  follows; 

8173.140  ClaaaO-Oefinitiona. 
***** 


(b)  Any  material  that  meets  the 
definition  in  §  171.8  of  this  subchapter 
for  an  elevated  temperature  material,  a 
hazardous  substance,  a  hazardous 
waste,  a  marine  pollutant,  or  oil. 

14.  In  §  173.150,  paragraphs  (f)(3)(viii) 
and  (i)(4)  introductory  text  are  revised 
to  read  as  follows; 

8 173.150  Exceptions  for  Claee  3 
(flammable  and  combustible  liquids). 
***** 

(f)*  *  * 

(3)  *  *  * 

(viii)  The  requirements  of  §§  171.5, 
173.1, 173.21, 173.24, 173.24a,  173.24b, 
174.1, 177.804, 177.817,  and  177.834  of 
this  subchapter. 

(4)  A  combustible  liquid  that  is  not  a 
hazardous  substance,  a  hazardous 
waste,  a  marine  pollutant,  or  oil  is  not 
subject  to  the  requirements  of  this 
subchapter  if  it  is  a  mixture  of  one  or 
more  components  that — 
***** 

15.  In  §  173.155,  paragraph  (d)  is 
added  to  read  as  follows; 

8173.155  Exceptions  for  Class  9 
(miscellaneous  hazardous  materials). 
***** 


(d)  Oil.  Except  for  hazardous  wastes, 
hazardous  substances,  and  marine 
pollutants  the  requirements  of  this 
subchapter  do  not  apply  to  oil  in  non¬ 
bulk  packaginga. 

PART  174— CARRIAGE  BY  RAIL 

16.  The  authority  citation  for  part  174 
is  revised  to  read  as  follows; 

Authorit]r:  49  U.S.C.  App.  1803, 1804, 

1808;  33  U.S.C.  1321;  49  CFR  1.53(e).  1.53, 
app.  A  to  part  1. 

17.  In  §  174.25,  paragraph  (b)(l)(i). 
reference  to  “§  172.10”  is  revisit  to  read 
“§  172.101”,  and  paragraph  (b)(6)  is 
added  to  read  as  follows; 

8 174.25  Additional  Information  on  way 
bills,  switching  orders  and  other  billings. 
***** 

(b)*** 

(6)  Except  for  shipments  in  non-bulk 
packagings  and  petroleum  distillates 
specifically  identified  in  the  §  172.101 
Table  (e.g.,  gasoline,  kerosene),  if  the 
fact  that  a  hazardous  material  that  meets 
the  definition  of  oil  is  not 
communicated  through  the  proper 
shipping  name,  the  word  “oil”  must  be 
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entered,  in  parentheses,  in  association 
with  the  bade  description. 
***** 

PART  176-CARRIAQE  BY  VESSEL 

18.  The  authority  dtation  for  part  176 
continues  to  read  as  follows: 


Aotfiorlly:  49  U.S.C  App.  1803, 1804, 
1805, 1808;  49  CFR  1.53,  app  A  to  part  1. 

f176.70  [Amended] 

19.  In  §  176.70  the  words  and 

shipments  of  oil  in  bulk  packagings,” 
are  added  to  paragraph  (a)  following  the 
words  "Marine  pollutants." 


Issued  in  Washington,  DC  on  fanuary  19, 
1993  under  authority  delegated  in  49  CFR 
part  1. 

Douglas  B.  Ham, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

(FR  Doc  93-1866  Filed  2-1-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Seneca  Nation  of  Indians,  New  York; 
Use  end  Distribution  of  Liquor 

January  13, 1993. 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — ^Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15, 1953,  67  Stat.  586, 18 
U.S.C.  1161.  This  notice  certifies  that 
Ordinance  No.  89-01  enacting  the 
“Seneca  Nation  of  Indians  Use  and 
Distribution  of  Liquor  Ordinance"  was 
duly  adopted  by  the  Seneca  Nation  of 
Indians  on  January  21, 1989.  The 
ordinance  provides  for  the  distribution 
of  alcoholic  beverages  in  the  area  of 
Indian  coimtry  vtnder  the  jurisdiction  of 
the  Seneca  Nation  of  Indians. 

DATES:  This  Ordinance  is  effective  as  of 
February  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bettie  Rushing,  Chief,  Branch  of  Judicial 
Services.  Division  of  Tribal  Government 
Services,  18th  &  C  Streets.  NW.,  MS 
2611-MIB,  Washington.  DC  20240- 
4001;  telephone  (202)  208—4400. 
SUPPLEMENTARY  INFORMATION:  The 
Seneca  Nation  hereby  adopts  Ordinance 
No.  89-01,  regulating  possession  and 
prohibiting  sale  of  intoxicating 
beverages  on  the  Seneca  Reservations. 
The  Ordinance  reads  as  follows: 

Section  1.  Unlawful  Sale  and 
introduction  of  Intoxicating  Beverages. 
The  sale,  and  hitroduction  for  purposes 
of  sale  of  intoxicating  beverages  shall  be 
unlawful  within  the  Indian  coxintry 
subject  to  this  Ordinance. 

Section  2.  Unlawful  possession  of 
Intoxicating  Beverages.  The  possession 
and  consumption  of  intoxicating 
beverages  shall  be  imlawfiil  on  die 
public  lands  of  the  Seneca  Reservation 
within  the  Indian  coimtry  subject  to  this 
Ordinance,  including  public  highways, 
bridges,  Seneca  Nation  property, 
parking  lots,  driveways,  and  groimds 
surrounding  Seneca  Nation  Buildings. 


Section  3.  Possession  by  minors.  It 
shall  be  unlawful  for  any  person  under 
the  age  of  twenty-one  to  possess  or 
consume  intoxicating  beverages,  or  for 
any  person  to  give  intoxicating 
beverages  to  any  person  imder  the  age 
of  twenty-one,  on  Indian  country  subject 
to  this  (finance. 

Section  4.  Maintaining  premises 
where  intoxicating  beverages  are 
consumed,  possessed  or  served.  It  shall 
be  unlawful  for  any  person  to  maintain 
premises  where  intoxicating  beverages 
are:  (1)  Consumed,  possessed,  or  served 
to  any  person  imder  the  age  of  twenty- 
one;  (2)  consumed,  possessed  or  served 
in  violation  of  this  Ordinance. 

Section  5.  Conformity  with  State  laws 
and  this  Ordinance.  The  possession  of 
intoxicating  beverages  shall  be  lawful 
within  the  Indian  county  subject  to  this 
Ordinance,  provided  that  such 
possession  is  not  prohibited  by  this 
Ordinance  and  is  in  conformity  with  the 
laws  of  the  State  of  New  York. 

Section  6.  Application  of  Ordinance 
to  Reservation  lands.  The  Seneca 
Reservation  land  to  which  this 
Ordinance  applies  is  the  Indian  country 
subject  to  the  jurisdiction  of  the  Nation, 
except  for  those  Allegany  Reservation 
lands  which  are  within  ^e  City  of 
Salamanca  and  are  not  include  in  the 
area  set  aside  for  Seneca  Nation  Housing 
Authority  Project  40-9.  For  the 
purposes  of  this  Ordinance,  these  lands 
shall  be  referred  to  as  "the  Indian 
country  subject  to  this  Ordinance." 

Section  7.  Violations — Remedies. 

(a)  The  Nation  may  bring  an  action  in 
the  Peacemakers  Courts  against  any 
person  for  violation  of  this  Ordinance. 
The  action  shall  be  initiated  by  the 
filing  of  a  written  compliant  with  the 
court  of  the  tribal  prosecutor,  sworn  to. 
by  a  person  having  personal  knowledge 
of  the  charged  violation,  or  by  a 
Marshall  or  Seneca  Nation  Law 
Enforcement  officer  having  personal 
knowledge  of  the  charged  violation.  The 
complaint  shall  set  foi^  the  essential 
facts  charging  that  a  named  individual 
has  violated  &is  Ordinance.  Such 
action,  including  any  appeal  which  is 
taken  from  the  decision  of  the 
Peacemakers  Court,  shall  be  governed 
by  the  Seneca  Nation  Civil  Procedure 
Rules. 


(b)  Any  person  found  to  have  violated 
this  Ordinance  shall  pay  a  fine  of: 

(1)  No  more  than  $5000  and  no  less 
than  $0  for  a  Section  1  violation,  plus 
court  costs. 

(2)  No  more  than  $5000  and  no  less 
than  $0  for  a  Section  2  violation,  plus 
court  costs. 

(3)  No  more  than  $5000  and  no  less 
than  $0  for  a  Section  3  violation,  plus 
court  costs. 

(4)  No  more  than  $5000  and  no  less 
than  $0  for  a  Section  4  violation,  plus 
court  costs. 

In  addition  to  the  penalty  described 
for  such  a  violation,  all  intoxicating 
beverages  confiscated  from  any  person 
found  to  have  violated  this  Ordinance 
shall  be  destroyed. 

(c)  In  lieu  of  imposing  a  fine  pursuant 
to  subsection  (b)  above,  the  Peacemakers 
Court  may  employ  the  procedure 
provided  in  section  4-102(a),  (b)  of  the 
Seneca  Nation  of  Indians  Civil 
Procedure  Code. 

(d)  Any  person  found  to  have  violated 
this  Ordinance  who  is  charged  with  a 
second  subsequent  violation  may  be 
referred  to  any  other  jurisdiction  which 
the  Peacemakers  Court  determines  has 
concurrent  jurisdiction  over  the  charge. 

(e)  In  addition  to  other  remedies,  the 
Peacemakers  Court  may  enjoin  any 
person  in  violation  of  this  Ordinance. 

Section  8.  Enforcement.  The 
Marshals,  the  Seneca  Nation 
Conservation  Officers  and  officers  of  the 
Seneca  Nation  Law  Enforcement. 
Department  are  authorized  to  enforce 
this  Ordinance  within  the  Indian 
coimtry  subject  to  this  Ordinance. 

Section  9.  Unlawfully  intoxicating 
beverages  to  be  confiscated.  The 
Marshals,  the  Seneca  Nation 
Conservation  Officers  and  law 
enforcement  officers  shall  confiscate 
and  preserve  as  evidence  all 
intoxicating  beverages  sold,  introduced 
for  purposes  of  sale,  or  possessed  in 
violation  of  this  Ordinance  within  the 
Indian  country  subject  to  this 
Ordinance. 

Eddie  F.  Brown, 

Assistant  Secretary-Endian  Affairs. 

[FR  Doc  93-2362  Filed  2-1-93;  8:45  am] 
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HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J  DEC  92  R . 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Order  now ! .,,, 


^^PresidsntiBl . 

(^Pmclawations 

and 

Executive 
Orders  -  * 


V> 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  nratter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13,  1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
docuntents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  “reconstrucf  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


Superintendent  of  Documents  Publications  Order  Form 

Order  processirtg  code;  Chargo  yOUr  OrdBf. 

*  <><>61  IftEasyl 

□  YES,  please  send  me  the  following:  Tb  fax  your  orders  (202)-512-2250| 


copies  of  CODIHCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $_ 


_ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Qioose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 
CU  GPO  Deposit  Account  I  I  I  I 

□  VISA  or  MasterCard  Account 


(Street  address) 


1 — r 
_LJ_ 


n 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  foA 
your  orderfi 


(Daytime  phone  including  area  code) 


(Authoriung  Signature) 


(C/VDl 


(Purchase  Order  No.) 

YES  NO 

we  make  yoor  name/address  awaflablc  to  other  mailers?  [Z]  Eli 


Mail  lb:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  PittsbuiBh,  PA  15150-7954 
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